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This comment on the Report of the Balducci Committee (respectively, the' Committee" and the 
"Report') is focused solely on Section 7 of the Report. The ommittee misstates the holding of 
New Jersey Supreme Court precedent, Pinto v. Spectrum Chems. , 200 N.J. 580 (20 I 0), and, on 
the basis of that mi repre entation, proposes rulemaking that would evi cerate the policy purpose 
of statutory fee shifting provisions in civil rights cases brought by plaintiffs of limited means. 
The undersigned urges the Supreme Court to clarify Pinto, and to extend its protections to all. 
civil rights plaintiffs, regardless of the nature of the law practice of their attorneys. ln the 
alternative, the Court should broadly define "public interest law firm" (as that term is utilized in 
Pinto) to include private public interest law firms ,1 or (at lea t) any attorney who accepted the 
plaintiffs' case with compensation to be paid solely based on statutory fees. 

In all cases, demands for fee waivers as a condition of a merits settlement in a civil rights lawsuit 
undermine the very purpose of statutory fee shifting. While technically beyond the holding of 
Pinto, the inexorable logic of the opinion i that such conditional settlement offers should be 
banned in New Jersey without regard to the nature of the practice of the lawyer representing the 
plaintiff, as they undermine the policy purpose of tatutory fee shifting provisions. [ndeed, the 
Pinto Court hinted at that conclusion in dictum. 

ection 7 of the Report, however, mis tates the Pinto holding and states (wrongly citing to 
Pinto) that settlement offers conditioned on fee waivers are permissible when the plaintiff is 

1 John Rue & Associates, LL ("JR&A") is a private public interest law finn. A description of JR&A's practice, 
and an explanation of the qualifications of the undersigned to opine on these issues, is attached hereto as Exhibit I. 
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repre ented by a "private lawyer." Not only does thi mischaracterize Pinto (which expressly 
declined to reach the que tion) but, as the unanimous Pinto Court at least suggested in dicta, at 
footnote 8, the same logic supporting Pinto 's more limited holding al o leads to the conclusion 
that such offer hould be forbidden in all cases, without regard to the type of law firm 
representing the plaintiff. fndeed, a federal court has held (twice) that settlement offers 
conditioned on fee waivers (as to claims ari ing under the Individual with Disabilities Education 
Act ("ID A")) is a denial of the tatutory right to counsel.2 This holding is a close cou in to the 
clearly reasoned Pinto opinion, and hould infi rm the Court's reading of the Pinto Rule. 

If "private lawyers" are to be distinguished from ' pub I ic interest law firms " then these terms 
must be defined. A reasonable definition of this term in any specific ca e would focus on 
whether the firm or lawyer contracted for client-paid fees ( even if contingent), or in tead relied 
for compensation solely upon the prospect of prevailing party fees to be paid by the defendant 
(not out of the plaintiffs ' recovery). In the latter cases, and especia lly wh re the relief sought by 
the plaintiff i non-m netary, conditional settlement offers should be forbidden. eparate rule 
for contingency lawyers, especially in damages ca e , would not injure client interests. 

Executive Summary 

This submission urges the New Jersey Supreme ou11 to fully realize the legal purpose of the 
Pinto Rule, by extending it (via the New Jersey Rules of Professional onduct ("RPCs' )) to all 
civil rights cases, whether the plaintiff i represented by "public interest" counsel or a "private 
lawyer. ' No lesser outcome of the work of the Committee will avoid throwing the policy 
purpose of tatutory fee hifting out the window. Pinto essentially says as much. In any event, 
P;nto provides no basis to encourage defendants in civil right case to make settlement offers 
c nditioned n fee waiver , as the language of ection 7 expressly condones, with a cite to Pinto. 

The Report pays no heed to the policy purposes of fee shifting, extensively discu sed in Pinto, 
which raises the question of whether the per pective of civil rights plaintiffs represented by pro 
bono counsel (distinct from contingency lawyers, see R. l :21-11 (b)) was even considered in the 
drafting. Section 7 of the Report misstates the holding of Pinto, and 011 the basi of that 
misrepresentation, recommends an approach to conditional settlement offers that would 
eviscerate the policy purpose of fee shifting, which Pinto trongly upports. 

The express limitation of Pinto' s holding notwithstanding (becau e the que ' tion wa not 
pre ented to the Court as to private lawyers) a dichotomy between "public interest lawyer "and 
"private counsel" is not meaningful for the e purpo es, at lea t where the attorney anticipates 
compensation by prevailing party fees (not contingency fees), especially where tbe client lacks 
an ability to pay. The Pinto urt did n t create two rules. Rather, the Court merely addressed 
the facts before it, and declined to carry the logic of its rule to facts not presented in that case, 
i.e., nothing mor than traditional judicial modesty requires. But in dictum, the Court expressly 
stated that the same logic may apply to private-practice coun el and their clients. 

2 Davis v. D.C., IV.A. 05-2 l76PLF/DA 2006 WL 3917779, at *9 (D.D.C. ept. 28, 2006), report and 
recommendation adopted sub nom. D.D. ex rel. Davis v. D. C., 470 F. Supp. 2d l (D.D. . 2007) (granting summary 
judgment to parent on denial of statutory right to counsel); see al o Johnson v. D . . , 190 F. upp. 2d 34, 48 (D.D. . 
2002) (denying motion to dismis claim based on denial of statutory right to counsel). 
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If a client cannot pay fees, and the right to fee shifting may be undermined by permitting merits 
settlement offers conditioned on a fee waiver, it is no answer to suggest that lawyers should 
''protect themselves" by contracting to impose liability on the client (who cannot pay) for waived 
fees. This just creates a Hobson's Choice, i.e. , no choice at all but to fight to the bitter end. And 
it causes the very "cascading effect" predicted by Pinto, making competent counsel reluctant to 
accept meritorious civil rights cases from plaintiffs who cannot pay. Pinto, 200 N.J. at 599. 

The RPCs protect clients, not lawyers. But twice in a mere two paragraphs, Section 7 recites 
identical language reassuring lawyers that their interests can be protected by inclusion of 
contractual language shifting the effect of conditional settlement offers to their clients. This 
apprnach does not protect clients, and also fails to protect the real interests of their counsel, i.e. , 
to achieve a speedy and fair result for the client, and reasonable compensation for the lawyer. 

Finally, Section 7 ignores the power disparity between state agency defendants and civil rights 
plaintiffs. School boards, for example, routinely have access to exponentially greater resources 
than parents. And districts in New Jersey are often insured for the cost of defense and any fee 
shifting (putting the carrier in the driver's seat), but not for liability (i.e., the education services 
required). This creates a perverse incentive, i.e. , the "moral hazard of insurance," for defendants 
to endlessly delay until parents go away exhausted and financially depleted, as they often do. 

I. Section 7 Mischaracterizes Pinto, Even as it Relies Upon It. 

The second paragraph of Section 7 cites to Pinto for the proposition that "Defendants may not 
demand fee waivers as a condition of settlement in fee-shifting cases involving public interest 
law firms, though such demands may be presented to plaintiffs represented by lawyers in private 
practice." (emphasis added). This is not a fair summary of the holding of Pinto, which only 
addressed the first point (regard.ing "public interest lawyers"), and expressly declined to reach the 
question as to "plaintiffs represented by lawyers in private ptactice." It is intellectual dishonesty 
to represent a court's choice not to reach an issue as having decided it. 

In fact, the Pinto decision was both (i) courageous (in rejecting unpersuasive and non-binding 
reasoning from the United States Supreme Court, Evans v. Jeff D., 475 U.S. 717 (1986) ("Jeff 
D. ")) and (ii) clearly reasoned. The reason for the Pinto Rule was clearly and exhaustively 
explained in the opinion, and expressly and extensively relied upon the dissent in Jeff D. (by 
Justice William Brennan, fo rmally of the Supreme Court of New Jersey). As held by in Pinto, "a 
defendant's demand that a plaintiff's attorney waive her statutory fee as the price of a settlement 
is not only an unwarranted intrusion into the attorney-client relationship, but a thinly disguised 
ploy to put a plaintiffs attorney at war with her client." Pinto, 200 N.J. at 599. 

Moreover, the dicta in footnote 8 suggests that the unanimous Pinto Court would disagree with 
Section 7. Footnote 8, anchored to the above quoted sentence about intrusion into the attorney 
client relationship, stated that "[t]he same logic may apply to private-practice counsel and her 
client but the case before us involves only a public-interest law firm." So, without providing 
either valid authority or logic for the conclusion that the Pinto Rule should only apply to 
plaintiffs represented by public-interest firms, Section 7 fa lsely suggests that Pinto itself is the 
source of this bifurcated rule. It is not. 
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II. Section 7 Creates a False Dichotomy between "Private" and Public Interest Law 
Firms, without Defining Either. 

The undersigned recently auth red a two-part article on the issues addressed in Section 7, 
published in the New Jersey Law Journal. See John Rue, The Impact of Private Public Interest 
Law Firms on NJ ivll Rights Litigation, 226 N.J.L.J. 2134 (August 27, 2020); John Rue, Think 
Twice Before Negotiating Settlement of lient 's /aim and Your Fees at the Same Time 226 
N.J.L.J. 2290 (Sept. 21, 2020), attached hereto as xhibit 2. In mo t relevant part, that article 
urged coun el to act carefully when ( of necessity) simultaneously negotiating fees with merits 
settlements in civil rights cases. 

The lip service paid by Section 7 to thi complex and vital issue ("The Committee acknowledges 
that settlement negotiations in fee[ •]shifting cases present coun el with an ethical dilemma.") is 
entirel,y inadequate to the task. As fully discussed in the cited articles and expressly addre sed 
by Pinto, "Plaintiffs ' attorneys who are compelled to forfeit their hard-earned fees as a condition 
of settlement wi II be less inclined to take on the next case.' Pinto v. pectrum hemicals & Lab. 
Products, 200 N.J. 580, 599 (2010). And indeed, a serial defendant in such cases, acting 
strategically, might be well advised to create a di incentive fi r c mpetent counsel to accept such 
ca e without payment. laims brought by unrepresented plaintiffs are far easier to defend. But 
that is the very problem that fee shifting statute are crafted to address. 

The 2-part article further examined the i sue of "private public interest law firms," and cites to 
authority for a definition.3 Private public interest law firms, as a category, are also recognized by 
the career counseling offices of Harvard Law chool,4 Columbia Law School,5 Stanford Law 
School,6 and University of California at Berkeley, Boalt I all .7 Whether r not the Pinto Rule is 
extended to all ca e , regard le s of the nature of the plaintiffs ' lawyers ' practice, the RPCs 
should recognize the existence of "private public interest law firms," and explain how they 
hould be treated in application of a more limited reading of the Pinto Rule. 

To the extent that appl ication of the Pinto Rule remains limited to public interest law firms, a 
"private public interest law firm" should be recognized to stand in the same position a a public 
or non-profit, law firm. The authoritie cited define a "private public interest law firm" as one 
which, although profit-making, has a public interest goal and accept clients and ca es on 
standard not entirely ba ed on profit. or example, the undersigned 's law firm, John Rue & 
Associates, LLC (a private public interest law firm) routinely accepts pro bono engagements 
(i.e. without expectation of payment by the client) to enforce parent rights under the ID ~A, 

3 ee generally ummings, cott L & outhworth, Ann, Between Profit and Principle: The Private Public Interest 
•inn, U LA Public Law & Legal heory eries, available at https://escholarship.org/uc/item/5jw4'1650 (Feb. 5, 

2009), 
4 Private Public Interest Law and Plaintiff's Firm Guide, avai lable at https://hls.harvard.edu/dept/opia/private
public-inter1:st-law-and-plaintiffs-firm-guide/ 
5 Private Public Interest Law Firms Roundtable and Reception, available at https://web.law.columbia.edu/pt
br/node/64286 
6 Defining Public Interest Law Practice, available at https://Jaw .stanford.edu/levin-centcr/careers/#slsnav-overview-
3 
7 Private Public Interest & Plaintiffs ' Firm Guide, avai lable athttps://www.law.berkeley .edu/careers/for
students/public-interest/explore/public-intere t-resources/private-public-interest-law-firms-with-berkeley-law
connections/ 
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especially those in which no material facts are in dispute, and where the plaintiffs' right to relief 
i clear under the law - but their school board nonetheless refuse to comply with reasonable 
demands. In such a case, a private public interest law firm is in no different position than any 
other public interest law firm. In all such cases, a merits settlement conditioned on a fee waiver 
i nothing but "a thinl.y di gui ed ploy to put a plaintiffs attorney at war with her client." Pinto, 
200 N.J. at 599. And as the unanimous Pinto omt hinted in dicta, such offers should be 
forbidden in all such cases, without regard to the type of law firm representing the plaintiff. 

To the extent that the Court wishes to draw a bright line, the full impo1t of the Pinto Rule would 
be protected merely by expres ly extending it (via the RPCs) to tho e plaintiffs represented by 
counsel who took the case without expectation of payment by the client. This definition of 
"public interest" (which tracks R. 1:21-1 l(b)) would support the policy purpose of both. (i) fee 
hifting, without giving a windfall benefit to attorneys repre enting plaintiffs with sub tantial 

damages prospects, and (ii) contingent payment, as incentives to attract competent counsel. 

III. The Limit on Engagement Agreements Prohibiting Certain Settlements is Valid, But 
Misses the Obvious Public Policy Question Presented by Clients Who Cannot Pay. 

The Report ' s admonition that engagement agreement may not prohibit a client from settling 
their case on any terms that may be deemed acceptable to the client is uncontroversial. But this 
is nothing more than the conclusion that the plain language of RPC l .2(a) controls New Jersey 
attorney engagement agreements. n that, all hould agree. 

However, in the prefatory sentence to Section 7, the Committee mi sed the obviou point of it 
assignment. Clients without the means to pay counsel, who are represented by an attorney who 
has followed the guidance provided later in Section 7 (contractually shifting liability for waived 
fees to the client), will (upon receipt of a settlement offer conditioned upon a fee waiver) be 
practically precluded from settlement, even if their contract with counsel does not expressly 
prohibit it. And this is o, without regard to the nature of the practice f their attorney whether 
"private coun el" or "public interest lawyer." Moreover, the remainder of Section 7 appears to 
actually encourage "private counsel" (without defin ing that term) to create contract terms that 
put their needie t cli ents in a Hob on' hoice position, i.e. , a ' choke" that is no choice at all (if 
the client cannot pay), upon receipt of uch conditional offers. 

Twice in Section 7, the repo1t suggests that "private counsel" can contractually "protect 
themselves " presumably from non•payment. To put fle h on that vague recommendation, thi 
suggest that attorneys who do not work for (undefined) "public interest law firms" should 
include provisions in their engagement agreements that require clients to pay any accrued fees 
that the client may choose to waive as part of a settlement. 8 But thi recommendation relies upon 
an obviou ly false a umption: That such clients have an ability to pay their lawyers in order to 
settle their cases. Implicitly, this suggests that "private" lawyers hould either (i) blithely accept 
the consequences Pinto expressly intended to avoid i.e., lawyers being forced to choose between 
compensation for their legal services or a satisfactory resu lt for a client, or (ii) only take cases 
from clients who could pay, when the inevitable conditional settlement offer (requiring a fee 

8 Of course, this may be the only feasible course for a private public interest law firm. JR&A (of necessity) uses just 
such contractual language. But it fails to protect client interests as fully as would an expansive reading of Pinto. 
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waiver) arrives. But that limited menu, as held in Pinto> would vitiate the very policy purpose of 
prevailing pa1ty fee provisions. See Pinto, 200 N.J. at 599. So Pinto mu t be read more broadly. 

At least as to education cases, the Report ignores the routine game manshjp of defendant school 
boards, which aim st universally refu e to ettle meritorious cases without a fee waiver, in part 
because school boards know that the New Jersey Department of Education ("NIDO ") fa ils to 
provide due process hearings within the federally mandated 45-day timeline, taking n average 
nine months to a year to resolve such cases.9 During this delay parents often become desperate 
to obtain needed education services for their child . And school boards will often leverage that 
de peration by offering (i) only a mall fracti n of the value of the merits and, even so, 
conditioned on acceptance of (ii) a demand for a full and unwarranted waiver of attorneys' fees. 

Take, for example, as an illustration: a parent of a child classified as eligible for special 
education serv ices, requests an independent evaluation at public expense. Such an evaluation 
would ordinal'i ly co t only a few thou and dollar . But in numerous cases brought by the 
undersigned 's law firm (not including many more known to the undersigned in which parents 
were represented by other firms) , school boards refuse to compromi eat the outset f the ca e 
(even where the parent' right to relief i clear), unles the parent waives attorneys' fe.es. 

In ne uch case (that of the first named plaintiff in the .P. class action described in footnote 8 
above), the school board offered to provide the Independent Educational Evaluation within 
weeks of filing, but only on condition of a fee waiver. At the time, the fees accrued were le 
than $3,000; and the Firm unsucce sfully urged the school board to simply pay that small amount 
to resolve the case. Because JR&A employs the very sort of "protective" contractual language 
urged by ecti n 7, the client could not - in practical term - accept the settlement without 
incurring more in liability to the Firm than the value of the settlement itself. That case never 
settled, and continues to this day (over four years later), even after intervening conditional 
settlement offers, and despite the school board 's lawyer's concession of the district 's liability on 
the record .. If JR&A was entitled to file a fee application today, its demand would exceed 
$250,000. But, to date, the client has received no relief. This ca e is one f many f it type. 

IV. Section 7 Elevates Lawyers' "Rights" Over Those of Clients. 

Twice, the Repo11 repeats the same language, urging that "private lawyers may protect 
themselves by including alternative fee arrangements in the retainer agreement that require the 
client to pay reasonable legal fees." Section 7 at 11 & 2 (emphasis added). Whether 
intentionally or inadvertently, this comment both (i) misses the point, and (ii) is actually wrong. 

ir t and foremost, the primary concern of the RP s is, as it should be, the protection of clients, 
not lawyers. Section 7 pays no attention to the prejudice to plaintiffs themselves, as opposed to 

9 JR&A is lead counsel (and seeking appointment as class counsel) in a statewide class action again t NJD E 
arising out ofNJDOE's sy temic failure to reso lve due process hearing requests within the federally mandated 45-
day timeline. .P. el al., v. N.J. Dep't of Edu., et al. (D.N.J. No. I :19-cv-12807) (May 22, 2020). In denying a 
motion to dismiss, the Hon. Judge Noel Hillman, U.S.D.J., held that "Plaintiffs have made out plau ible claim that 
the system for the adjudication of 1D A disputes by the administrative state in New Jersey is profoundly broken and 
routinely violates the federal laws designed to insure that our most vulnerable chjldren remain the priority we all 
should agree they are." A full trial on the merits of the claims is scheduled to commence on February 22, 2022. 
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their lawyers, imposed by settlement offers conditioned on fee waiver demands. In civil rights 
cases, the value of the merits is often small in dollars, but of enormous value to a plaintiff. 
Consider a parent of a child with a disability who is seeking a small but crucial accommodation 
in the child's education plan. The cost of providing that accommodation might be quite small, 
only a few thousand dollars. But school boards routinely stonewall in such cases, knowing that 
parents cannot obtain a hearing in the New Jersey Office of Administrative Law in less than nine 
months to a year. See n.8, supra. Even when the parents' right to relief is unassailable, a school 
board has a perverse incentive to circle the wagons, as many districts are insured against the cost 
of defense (and even prevailing party fees, but only upon a fee award ordered by a court, which 
is years off in the context of a federal IDEA case just filed in New Jersey), but not against 
liability (i.e., the cost of the merits settlement). So public policy aside, a school board is best 
served by delay for its own sake. Its alternative, absent presentation of a Hobson' s Choice to the 
parent, is (i) immediate liabi lity for the disputed education services, or (ii) reliance on insurance 
for the cost of defense (with the risk of prevailing party fees mitigated by insurance as well), 
assured in the knowledge that the case will not be resolved for many months or years to come, 
and so any substantive liability is at least one budget year away (if not more). Small wonder that 
many districts engage in the tactics of conditional settlement offers. This is nothing more than a 
response to legal incentives, and zealous advocacy by their counsel. 

A plaintiff with a good case but of limited financial means (the focus of fee shifting statutes), 
may have no viable alternative to accepting pro bono representation from an attorney intent upon 
obtaining prevailing party fees (as is expressly intended by both prevailing pa1ty fee statutes, and 
Rule l :21- 11 (b ), to avoid such plaintiffs having no viable alternatives at all). Such a plaintiff 
may sign an engagement agreement containing the very ' 'protective" contractual language urged 
by the Report, i.e., imposing liability on the client for payment of any fees waived in settlement. 
But in reality, that provision will simply render it practically infeasible for such plaintiffs to 
accept a settlement conditioned on a fee waiver which, if defendants follow their incentives and 
their counsel advocate zealously, may be the only type of settlement offered. So while 
purporting to protect attorneys, the Committee throws the interests of their clients under the bus. 

Moreover, even such contractual provisions do not really "protect" the true interests of counsel. 
Rather, in the face of foreseeable tactics by public entity defendants, they create circumstances in 
which the public interest lawyer (whether at a private public interest law firm or a public one) is 
often unable to obtain a timely and just result for her client, while being forced to pursue an 
endless stream of litigation to the final conclusion. Only after years of forced litigation, can the 
attorney file a fee application. And in opposition, the school board lawyer will frequently howl 
about the greed of the plaintiffs' lawyer, and the limited means of the public entity defendant. 

Indeed, the perverse incentive on defendants described is not merely foreseeable, it was actually 
foreseen by the Pinto Court: 

[O]nce fee waivers are permitted, defendants will seek them as a matter of course, since 
this is a logical way to minimize liability. Indeed, defense counsel would be remiss not to 
demand that the plaintiff waive statutory attorney's fees. A lawyer who proposes to have 
his client pay more than is necessary to end litigation has fai led to fu lfill his fundamental 
duty zealously to represent the best interests of his client. 
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Pinto, 200 N.J. at 599-600. The best protection for clients (and coincidentally, their counsel as 
well) is to unambiguously extend the Pinto Rule to all civil rights cases arising out of statutes 
providing prevailing party fees, without regard to the nature of the plaintiffs' lawyer's practice. 

V. Section 7 Ignores the Power Disparity between the Parties in Civil Rights Cases. 

Government defendants (such as school boards) have enormous resources to deploy in disputes 
with civil rights plaintiffs. In addition to institutional advantages (information, resources, staff, 
and so on), school boards in New Jersey (and likely other government defendants) routinely have 
insurance for the cost of defense, and often also for prevailing party fees awarded (but not in 
settlement). But, as described above, see n.8, supra, New Jersey's due process system is so 
broken that it can take months or years for a parent to obtain an initi.al merits decision, despite 
the 45-day timeline imposed by law, and another year or more to obtain a fee award in federal 
court. School boards routinely leverage these delays, and their access to insurance to cover the 
cost of defense and mitigate the risk of prevailing party fees, to force parents to settle for far less 
than the merits justify. Moreover, school boards routinely refuse to make any settlement offer at 
all without an attached waiver of attorneys' fees, sometimes demanding a preliminary concession 
to a fee waiver even before commencing negotiation of the merits. 

ln such circumstances, many parents without the means to fight are forced to take crumbs, even 
though they may have a legal right to the entire pie. And even parents with means to pay counsel 
are rnutinely forced to waive reimbursement of those fees, as provided by federal law, in order to 
obtain even a reasonable burden-sharing agreement with a school district. 

VI. Authorship of the Balducci Committee Report Should be Public. 

Finally, Section 7's fundamental misreading of Pinto strongly suggests the Committee did not 
benefit from the perspective of civil rights plaintiffs and their public interest counsel in the 
drafting of its Report, or worse, that this perspective was offered but not seriously considered. 
New Jersey counsel whose practice relies on prevailing party fees would have pointed out all of 
the concerns stated in this submission, while the Report was in the drafting phase. 

Considering the public importance of the issues addressed in the Report, its authorship should 
not be shrouded from public view. Jn light of the facts that (i) the Judiciary is not subject to 
OPRA, and (ii) the Report is unsigned (unlike this comment, and all other comments to be 
submitted, by order of the Court), I urge the Supreme Court, when deciding what parts of the 
Report to accept or reject, to also disclose the identity of the members of the Committee. 

Respectfully submitted, 

John Rue, Esq. 
Principal 
John Rue & Associates, LLC 
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EXHIBIT 1 
The following submission was provided with the application of the undersigned to serve on the 
Balducci Committee. It explains in detail the basis upon which I respectfully request fu ll 
consideration of the above stated opinions. 
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J N RUE&Ass IATES,LLC 

J hn D. Rue 
694 RT 15 SOUTH, STE 206 

LAKE HOPATCONG, NJ 07849 

Krista L. Haley 
D nald A. Sou tar 

Lisa M. Quat'tarolo 
Saran Q. Edwards 
Philippe Y. epulchre 
Kenneth R. Walk 

Jonathan S. Cor hn y' 
arolina T. Curbelo' 

Lynn. , Feldman' 
Wayne P llo k' 

Honorable Stuart Rabner 
Chief Justice, New Jersey Supreme Court 
R. J. 1 ·ugh s Justice Complex, P.O. 970 
Trenton, NJ 08625 

RE: Volunteer for Ad Hoc Committee and certain standing committees 
Dear Justice Rabner: 

(862) 283-3 155 (main) 
(973) 860-0869 (facsimile) 

January 30, 2020 

I followed with interest the devel pments in Balducci v. Cige (A-54-18), and noted the decision 
this morning. A copy f the slip op is attached hereto as Exhibit A. I especially noted the 
creation by that decision of an ad hoc committee to study the issues raised in the case (the 
"Balducci Ad Hoc Committee"). I am writing to volunteer for any of the three committees 
identified by the Court's opinion (Civil Practice, Professional Responsibility Rules, and 
Advisory Committee on Professional Ethics), or alternatively (for reasons explained below) the 
Committee on Attorney Advertising, and also (separately, and without condition of my 
appointment to a standing committee) to serve on the Balducci Ad Hoc Committee a one of the 
"other representative members of the Bar and Bench with experience in these matters" referred 
to by the Court. Id. at 41. I have separately submitted these materials on the website of the 
Supreme ourt Committee Management Sy tern. 

As indicated in my C.V. (attached as xhibit 8), I began my career at White & Case, P, a 
large New York law firm. During my eight years as an associate there, I performed an 
extraordinary volume of pro bono hours (on average, I estimate that number to be 400 hour pe • 
year, or close to twenty times the minimum required by Madden), virtually all on behalf of New 
Jersey parents of children with disabilities in dispute with their schools. As I became more 
senior, about half of this time (or more) was devoted to recruiting, training, and upervi ing 
junior attorneys on the e cases, thus leveraging the impact of my pro bono work exponentially. 

Beginning in 2008, while still employed at White & Case, r et·ved as lead counsel for a pro bono 
class action filed against Dumont Pub I ic School . When I left White & Case in 2012, J took that 
case with me. Although we did not prevail on the merits, becau e of the prevailing party fees 
provision of the Individuals with Disabilities Education Act (the "IDEA"), we were ab.le to 
negotiate a ubstantial payment of attorney 'fees. A substantial portion (in ix figure ) of these 
moneys was donated by White & ase as a start-up grant to the lnnisfree Foundation, a 50l(c)(3) 

Bene facere bonum - Doing well by doing good. 
* Of.Counsel co th · rirm 



non-profit, which I co-founded and continue to lead as its President and General Counsel. 
Innisfree was subsequently certified as a pro bono entity by the Supreme Court ofNew Jersey, 
pursuant to Rule I: 12-11 (b )). Innisfree' s mission is to advocate for the education rights of New 
Jersey children and their families. Its website is available at www.innisfree-foundation.org. 

In 2014, I founded my own firm, John Rue & Associates, LLC (JR&A) (www.johnruelaw.com). 
JR&A's business model relies heavily on statutory fees. We bring cases on behalf of parents 
(and also on behalf of the Innisfree Foundation) under the IDEA, Section 504 of the 
Rehabilitation Act, NJ-LAD, OPRA, and other civil rights statutes. Like the agreement in 
Balducci, JR&A's engagement agreements provide alternative fee arrangements that take into 
account the prospect of statutory fee shifting. In 2019, more than 60% of the Firm's revenue was 
received from adverse parties. 

Over the last five years, we have represented close to two hundred clients, and been adverse to 
school boards in fou1teen of New Jersey's twenty one counties. In January 2019, J appeared 
before the Supreme Court on behalf of Innisfree in L.R. v. Camden, the OPRA cases regarding 
third party access to student records, since remanded to the trial courts and consolidated (with 
over three dozen similar cases) in Camden Superior Court. 

As a result of JR&A's business model, I have thought long and hard about the ethical, legal, and 
practical implications of engagement agreements where fee shifting is anticipated. For example, 
in March 2020, I will be presenting at the national conference for the Counci l of Attorneys, 
Parents and Advocates ("COPAA") entitled "How Much Justice Can You Afford? Reliance on 
Statutory Fee Shifting when Representing Families of Low- to Moderate Means as Private 
Counsel." A copy of the White Paper submitted to COP AA (not yet accepted for publication) is 
attached hereto as Exhibit C. As indicated by that white paper, ethical considerations will take a 
prominent role in the presentation. Id. at Part JV. 

In special education cases, in paiticular, New Jersey bas a specific problem, not experienced (to 
my knowledge) in other states. Because New Jersey has a "home rule" public school system, 
boasting no fewer than 690 legally cognizable public school di.stricts (including charter schools), 
each school district tends to be represented by outside counsel, due to the limitations on 
economies of scale that would otherwise permit the hiring of in-house lawyers to handle these 
disputes. As a result, the majority of the school districts we face have insurance that pays for the 
cost of defense, and also for prevailing party fees where they are imposed. 

The other New Jersey-specific fact that materially affects the Balducci issues in special 
education cases is that New Jersey's special education dispute resolution mechanism is broken, 
and has been broken for at least a decade. Federal regulations, 34 C.F.R. 300.515, require 
resolution of special education disputes within forty five days of transmittal to the hearing officer 
(in New Jersey, the Office of Administrative Law). State implementing regulations agree. 
N.J.A.C. 6A: 14-2.70). As a factual matter, however, in New Jersey, the average time to 
disposition is 310 days. In May 2019, the US-Department of Education issued a non-compliance 
lette1· to the New Jersey Department of Education ("NJDOE"), inter alia, for violation of the 45-
day rule. And later that month, my firm (leading a group of six firms that focus on parent-side 
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education disputes) fi led a clas action against NJDOE for the delays. All app aring counsel in 
that class action are appearing pro bona, reserving only the right to prevailing party fees. 1 

The combination of the (a) insurance system in New Jersey, indemnifying for the cost of defense 
and prevailing party fees, and (b) systemic delays in re olving special education disputes, creates 
perverse incentives for New Jer ey chool di stricts in special education case . Almo t always, 
unless the child is in cri is, an insured school district suffers no prejudice by the initiation of a 
lawsuit, n r by allowing it to fester for month without any attempt to settle. Jt will be insured 
for the cost of defense, and risks only a court order requiring the provision of additional services 
(which would be neces ary to settle most cases in any event). And even if the district loses, in 
mo t cases, it wil.l be insured for prevailing party fee . 

o the incentive for school boards in the e ca e is to ignore them until the eve of the hearing 
(often close to a year after fi ling), and then to offer to settle, but conditioned n a waiver of 
prevailing party fees (which carriers are loathe to pay before a final order has been entered). In 
fact, in my experience and in the experience of most of my colleagues who take such case 
without guarantee of full payment by the client, New Jersey chool b ards routinely and 
uniformly refu e to settle special education cases with parent without a fee waiver. 

We have taken the position that this conduct violate the pirit (if not the letter) of the rule stated 
by the Supreme Court in Pinto v. pectrum hems., 200 N.J. 580 (2010). In Pinto, the upreme 
Court addre ed the propriety of a demand by a state agency for a waiver of attorneys' fees as a 
condition of settlement of the merits of a claim brought under a statute that provides fee shifting 
for a prevailing plaintiff. The Pinto Court forbade such conditional ettlernent offers, but only 
where the plaintiff is represented by a "public intere t law firm." However, Pinto expressly left 
open the question where the plaintiff i represented by private counsel. Id. at 599 n.8. 

ln 2019, my firm filed a case on behalf fa pro bona client, seeking to extend Pinto rule to 
private law firms. Before that case was resolved, however, it wa ettled. (We anticipate an 
opportunity to make a similar argument on behalf of another client at some point in the future.) 
However, the filing of the case and preparation for initial motion practice rendered JR&A 
especially familiar with the ethical implications of fee waivers. 

The above referenced tatewide class action against NJDOE, as well, has provided and continues 
to provide additional experience to me and my firn1 on the question of prevailing party fees, and 
the legal and ethical implications of the ame. Because of the systemic delays in resolving due 
process hearings, parents routinely waive prevailing party fee , even where their claims are 
trong, because they know that they cannot actually get a decision for close to a year (which can 

be a lifetime in the education of a child). Accordingly, thi issue of addressing prevailing party 
fees in engagement agreements remains front and center .in that matter, as well. 

In light of the very specific issues addressed in Balducci, this Firm has found it nece sary to pay 
exacting attention to how fee waivers are addressed in contracts with our clients. These issues 
include who bears the rjsk and burden of paying attorney ' fees -- win, lose or settle, the ethical 
implications those issues raise with re pect to a client's right to settle, informed consent as the 

1 The other five firms have also joined JR&A 's request that JR&A be appointed as clas counsel. 
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terms in our engagement agreement, and the practical reality that we need to keep the lights on 
and pay the support staff. Our agreements also directly address the means by which the client 
will be reimbursed out of any fee award, assuming the client has paid the firm some fees. 

Also, with regard to JR&A's engagement agreements, we do at times take on matters for clients 
who are seeking more than a mere modification of their child's education program (in which 
case our fees are limited to our hourly rates, or some portion thereof, as dictated by the specific 
terms of our engagement). On occasion, we represent parents who are seeking money damages 
for the treatment their child has suffered at school, either under NJ-LAD, Section 1983, or some 
other statute or common law rule that permits recovery of money damages. In those instances, 
separate and apart from compensation at our hourly rates, our engagement agreement may 
include a contingency fee based on the amount of the recovery. Thus, our engagement 
agreements, like the agreement in Balducci, may provide for alternative fee arrangements based 
on the amount of a recovery. We have put a great deal of thought into our engagement 
agreements to avoid, among other things, the concerns raised in Balducci .. 

Finally, the routine demand for fee waivers, necessitating complex terms in our engagement 
agreements, results in another ethical quandary. JR&A 's willingness to accept clients without 
full payment of the value of legal services is far from universal in the very small subpart of the 
New Jersey Bar that focuses their practice on representing parents in education disputes. Many 
such attorneys and firms work only on an hourly basis; and this is precisely because school 
boards' universal demands for fee waivers is widely known. Both JR&A and its prospective 
c.lients would benefit from the dissemination of accurate information about our fee structure, by 
advertising or otherwise. However, despite our best efforts, we have been unable to formulate 
the wording of an advertisement that emphasizes our willingness to take on cases at far less than 
ordinary hourly rates. RPC 7. l(a) prohibits any statement that is "misleading," and (a)(4) 
defines as "misleading" any statement that relates to legal fees, with certain narrow exceptions. 
Accordingly, in addition to the issues expressly raised in the Balducci opinion, and whether or 
not I am appointed to the Balducci Ad Hoc Committee, I urge the Ad Hoc Committee to consider 
amendment of RPC 7.1 to permit language in advertising that addresses how the attorney or law 
firm will deal with prevailing party fees in its engagements, including how any client-paid fees 
will be reimbursed upon award of prevailing party fees. 

In light of the above, I respectfully submit that I am an excellent candidate to serve on the 
Balducci Ad Hoc Committee. I attach supporting materials hereto for your fu1ther consideration. 
l would welcome an opportunity for an in person meeting to discuss the content of this letter, if 
such would be convenient to the decision maker. 

Sincerely, 

<t.~;tk 
NJ Bar# 047032005 
cc: Honorable Glenn A. Grant, Acting Administrative Director of the New Jersey Courts 
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JOHND.RUE 
john@johnruelaw.com 

LEGAL EMPLOYMENT 

JOHN Rmi: & ASSOCIATES, Principal (2014 - present), prevfously The Law Offices of John Rue 

• Education law boutique, including public records cases against schools. Although staffing is 
fluid, currently comprised of six lawyers and one paralegal. 

• For more information about the firm, and examples of decisions obtained in court, see my bio 
on www.johnruelaw.com. 

WHITE & CASE LLP, Consulting Attorney (20 ·15 - 2016) (half-time) 

• 'Deep-dive" antitrust re earch and analy i , drafted detai led memoranda of law for internal use. 

KlM & BAE, PC, Member (2013-14) 

• ead counsel for plaintiff in securities action litigated in the S.D.N.Y. 

• Other litigation work, as reque ted by the firm and its client . 

NOVARTIS PHARMACEUTICALS CORP., Discovery Counsel (2012 ~ 2013) 

• Primary attorney respon ible for overseeing 'U .. discovery, document preservation and 
litigation readiness. 

• Responsible for at least $ J 0MM in cost avoidance during first year of employment. 

• Managed relati nship with vendor that empl yed ten. on- jte dedicated contractor . 

WHITE & CASE LLP, Litigation Associate (2004-12); Law Clerk (2003-04). 

• Multiple representations of defendants in federal class actions. 

• Antitrust (predominant focus), securities, bankruptcy, and general litigation experience. 

• Developed a substantial pro bone education practice within the firm. 

• Lead plaintiffs ' coun el in pro bono education class action in New Jersey federal court, 
obtaining $150,000 cash settlement in lieu of attorneys' fee , donated to charity. 

• Specific litigation practice experience included: 

o Lead coun el for putative cla in J. T. o/b/o A. T. v. Dumont Public School managing over 
twenty attorneys through intensive federal discovery practice, mediations, and briefing. 

o xten ive depo iti n experience. 

o Briefed and argued multiple dispositive motions and two appeals. 

EDUCATION 

.J.D. (2004), FORDHAM UNIVERSITY SCHOOL OF LAW, GPA: 3. 7 

• Honors: Magna cum Laude (top 2%), Order of the Coif, Benjamin Finkel Prize (bankruptcy). 

• FORDHAM LAW REVIEW: Notes and Article ditor, Vol. 72; Note, Returning to the Roots of 
the Bramble Bu ·h: The ''But For" Test Regains Primacy in Causal Analysis in the American 
Law Institute 's Proposed Restatement (Third) ofTorts, 71 Fordham . Rev. 2679 (2003) (cited 
in Restatement Reporter' Notes). 

M.F.A. (1993), THEATER, SARAH LAWRENCE COLLEGE, GPA: 3.7 

B.A. (HONS) (I 990), CREATrVE ARTS, NOTTINGHAM TRENT UNIVERSITY, GPA: 3.7 



JOHND.RUE 
P BLICATlONS 

• Legal Journals and Magazines 
o E-discovery "Worst Practices": Ten Sure-Fire Ways to Mismanage a Document Review 

and Production, 2010 N.Y. Bus. L.J. 66 (Winter 2010) (with Jack . Pace Ill). 

o E-discovery "Worst Practices": Ten Sure-Fire Ways to Mismanage a Litigation Hold 13 :2 
N.Y. Bu . L.J. 48 (Winter 2009) (with Jack . Pace Ill). 

o Early Re.flee/ions one-Discovery in Antitru t Litigation: Ten Months into the New Regime, 
Antitrust Magazine, Vol. 22, No. l ( all 2007) (with Jack E. Pace III). 

• Newsletters and Other Publications 
o Well, I ure Don't "Like " That/ Litigation Holds, Social Media, and Employees ' Online 

Data, 20 Pretrial Practice & Discovery No. l (2011) (with Patricia Ea twood, Caterpillar 
Financial Services). 

o The United States Supreme ourt Rejects "Price-Squeezing" Theory of Liability In 
Unanimou Deci ion, White & Case Client Alert (March 2, 2009) (with Jo eph Angland, 
White & Case). 

• Substantively Quoted 
o Lisa R. Ha day, Attorney's Lien Extends to E·Discovery Database, Litigation News (Apr. 

22, 2015). 

o Brian A. Zemil, Party Relieved.from Estimated 95-Million-Page Review, Litigation News 
(Jan. 27, 2012). 

SPEAKING ENGAGEMENTS 

• Moderator, In-House ounsel olloquy on the Allocation of E~Di covery Resources ABA 
National Institute on -Discovery (New York, May 18 2012) 

• Moderator, Attorney lient Privile e and ES!: How to Maintain Privilege "In the Cloud, " 

• omplex Litigation and Practitioners ' Update, ALI-ABA Third Electronic Discovery and DigitaJ 
Evidence Practitioners' Workshop, (New York ity, Aug. 2011) 

• International discovery: EU, U.S. and Latin America privacy and discove,y update Strategie for 
Spanning the E-Discovery Divide, Ma ter ' erie for Legal Prn"D ssionals (Houston, Aug. 2011) 

AWARDS AND RECOGNITION 

• 2010 White & a e Pro Bono Award 

• 2008 New Jersey Bar As ociation ervice to the ommunity Award 

• 2007 Volunteer Lawyers for Justice Pro Bono Attorney f the Year 

BAR ASSOCIATIONS AND PUBLI INTER T 

• Vo lunteer Lawyer for Ju tice: Trustee (2008-2015) 

• lnnisfree Foundation: President and General Counsel (2011-pre ent) 

• NJ-SP N: Trustee (2015-present), President (2016-present) 

• ABA Litigation ection: o-chair -Di c very ubcommittee (2011-2015) 

ADMISSION : N.Y. & N.J.; 2d, 3d, & 5th ircuits; .D.N.Y., .D.N.Y. and D.N.J. 

PRE-LAW EMPLOYMENT 

• Directed stage plays in New York ity, 1993-2001 

• Inve tment Banking presentation center experience at CS B, 1N Barings, and Bear Stearn 
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White Paper Submission For 2020 COP AA Annual Conference 

How Much Justice Can You Afford? 

Reliance on Statutory Fee Shifting when Representing Families of Low- to Moderate-Means 
as Private Counsel. 

John Rue 

Principal 

John Rue & Associates, LLC 

37 Main St. 

Sparta, NJ 07871 

(862) 283-3155 

john@johnruelaw.com 

INTRODUCTION 

Low to moderate-income families of children with disabilities are a notoriously underserved 
demographic. These vulnerable clients are frequently victimized by school districts, and often 
suffer egregiously as a result of the absence of the requisite resources, knowledge, and (at times) 
sophistication necessary to appropriately advocate for their children. So, a common result is that 
their children are denied substantive education rights. Thus, this presentation will highlight the 
importance of creativity and flexibility in structuring engagement terms, identifying appropriate 
cases for reliance upon fee shifting without assuming undue financial risk, and careful attention 
to the ethical rules governing the practice of law. 

A clear understanding of the client's resources is essential. For instance, a person entirely unable 
to pay for any fees associated with your representation would likely need entirely to rely on 
statutory prevailing party fees. Therefore, this session will discuss the significance of fee-shifting 
provisions, their importance to case assessments, the careful drafting and explanation of the 
engagement agreement that is necessary when fee-shifting wil l be the sole source of payment for 
legal services, and other ethical implications of all of the above. Even for clients of moderate 
means, a realistic assessment of the full cost of representation may place your firm's legal 
services (if provided at ordinary hourly rates) out of the client's reach. Consequently, the session 
wil l also cover alternative fee agreements, such as "fee caps," and hybrid approaches to payment, 
e.g., where the client pays up to a certain maximum amount, with the remainder deferred by the 
firm and obtained only upon success on the merits and a fee application. In such circumstances, 

1 



Confidential - Do Not Distribute Beyond COPAA Conference Committee 
Drafted Solely for Consideration by COPAA 

the engagement agreement must also address the client's right to reimbursement, in whole or in 
part, in the event of prevailing on the merits. 

Moreover, as to either group of clients (i.e., those who cannot pay at all, and those who can pay 
part but not all of your firm's fees), close attention must be paid to the prospect of settlement, 
and a defendant demand for a waiver of attorneys' fees as a condition thereof. So, the 
presentation will discuss the ethical implications of this circumstance, and how effectively to 
provide for it in the engagement agreement, protecting the interests of the firm and client alike. 

1. Significance Of Statutory Fee-Shifting Provisions 

Fee-shifting provisions are designed to incentivize competent counsel to represent litigants with 
meritorious claims without payment (by the client), or at least without full payment of fees for 
legal services. Courts have long recognized that the "specific purpose [ of statutory fee shifting 
is] to enable potential plaintiffs to obtain assistance of competent counsel in vindicating their 
rights." Kay v. Ehrler, 499 U.S. 432 (1991). 

Many families of children with disabilities have difficulty accessing the IDEA's dispute 
resolution mechanisms (and the judicial system, as to appeals), because of the costs of engaging 
counsel. Statutory fee shifting can make it possible for such families to advocate effectively for 
their children's education rights. 

Just as fee-shifting can also provide access to law firms to a large pool of clients with 
meritorious cases, prevailing party fees provisions provide plaintiffs with access to the civil 
justice system (and the administrative process, in IDEA disputes), fulfill an urgent need in 
underrepresented communities, and (in the IDEA context) help ensure that children receive a free 
appropriate public education (a "FAPE"), regardless of their family's economic status. 

However, the challenge to a firm is appropriately managing the risk of taking such cases without 
guaranteed payment from any source. Firms taking such cases regularly must also think 
carefully about the ethical issues that arise from such representations. 

2. Case Assessment: Primary Variables To Consider During Intake 

A. Client's ability to pay some or part of the cost of legal services. 

In order effectively to manage financial risk for the firm, different intake standards must 
apply to those who can pay a part of the ordinary cost of legal services, and those who cannot 
pay at all. 

Strength of the Legal Claims. First, if it intends to rely in whole or in part on prevailing 
party fees as compensation for legal services to be provided, the firm must carefully consider the 
strength of the legal claims. This is the single most important variable if the firm is to rely upon 
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prevailing party fees, the right to which will only accrue (if at all) upon success on the merits. 
For example, if the IEP clearly states that ce1tain services must be provided, and they clearly 
have not been provided, then the claims are very strong. But if the claims rely upon a holding 
that might require a judge to extend the law (e.g., that a child was denied a FAPE by bullying on 
the bus), that would weigh against a decision that the legal claims are strong. 

Potential for Factual Disputes. The existence (or absence) of factual disputes is a 
substantial risk factor in circumstances where the firm will rely, in whole or in part, on prevailing 
patty fees. For example, a challenge to whether a program or placement is suffic ient to provide a 
FAPE can rarely be resolved without consideration of expert testimony. And the hearing 
officer's factual fi ndings, including judgments about the credibility of witnesses, can be both 
unpredictable (especially before even knowing who will be the hearing officer) and difficult to 
challenge on appeal. On the other hand, if the case will be brought (for example) solely on the 
basis that the school district (the "LEA") failed to comply with a timeline (e.g., in New Jersey, 
the LEA must respond to a request for an IEE within twenty days), then factual disputes would 
be less likely to control the outcome of the case, and therefore the firm 's ability to be paid for its 
work. 

Client's Ability to Pay fol" an Ex:pert, and Other Expenses. The firm should estimate 
what it would cost to support the client's case financially (evaluation costs, expert witness costs, 
copying, filing, process service, mileage, etc.), including the cost of the firm 's non-attorney staff. 
1f a client cannot pay anything, that should be taken into account. On the other hand, if expert 
testimony can be obtained without expense to the Finn (either paid for the by the client, or 
provided without charge by a current clinical care provider), that may be a factor to weigh in 
favor of accepting the case without client payment for attorneys' fees. 

Intangibles - What Makes a "Good Client?" First and foremost, the firm should 
consider the client's "reasonableness," and beware of the client who "doesn't know how to say 
yes to a good deal." Furthermore, the firm should consider whether the client previously retained 
counsel/engaged in prior litigation involving the same issue(s). If so, inquire as to the outcome, 
and ascertain why the client seeks new counsel. Remember that signing an engagement 
agreement, even a pro bono one ( or perhaps especially a pro bono engagement) is like getting 
married. Divorce is possible, but it is often difficult and expensive. Is this client one that your 
firm is willing to "marry" for the duration of the case? 

3. Structu ring The Engagement Agreement. 

The engagement agreement should be structured to protect both the firm 's interests and the 
client's interests, while conforming with the governing ethical rules. Specifically, the 
engagement agreement should contain evidence of the client's informed consent to the fee 
structure, including the implications thereto. 

A fee structure that defers payment, in whole or in part, until prevailing on the merits may have 
substantial implications to the client's ability to waive attorneys' fees in settlement. Hence, the 
client must be apprised of those implications, and the attorney must be sure the client 
understands them. In furtherance of a properly drafted engagement, you should reserve 
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substantial time during the intake interview to discuss this issue with the cl ient, and to obtain 
initials on the relevant portions of the engagement agreement (which must be clear and 
understandable to non-lawyers). 

Following is a non-exhaustive Ii.st of topics to discuss during the initial meeting, before accepting 
an engagement which relies in whole or in part on prevailing party fees for compensation for 
legal services. 

a. Reliance. You should discuss the firm 's reliance, in whole or in part, on fee-shifting. If you 
will not charge the client at all, make that clear. If there are circumstances where you will 
charge the client, make that clear. 

b. The potential implications of that reliance on settlement negotiations. That is, if the firm is 
relying on prevailing party fees, what terms does your engagement agreement provide if the 
client waives the right to reimbursement? 

c. The client's right to reimbursement, in whole or in part, of any fees paid to the firm out of 
prevailing party fees. For example, if the client pays part of your fees, but not all; and then 
you make a fee application and obtain the full value of your fees, how much is the client 
entitled to reimbursement? And will reimbursement be made (i) "off the top," (ii) after the 
firm has been fully compensated, or (iii) proportionally divided between the firm and the 
client? 

d. The client's sole discretion at all times to decide whether to settle. This is important. 
Although an attorney may ask a client contractual.ly to assign the right to prevailing party 
fees, it appears at least unlikely that such a provision would be enforced by a coutt later over 
a client's objection. Accord ingly, you should think carefully before even including a term 
that might be unenforceable, as doing so might be misleading, in violation of the ethics rules. 

e. The client's obligation for fees in the event of a settlement, if the settlement contains a fee 
waiver. For example, if the client wishes to settle the case, and the LEA inisists upon a fee 
waiver (but will pay no fees itself), your agreement must allocate responsibility for those 
fees, if any is to be assigned to the client in such circumstances. 

f. Other issues to be discussed at the preliminary meeting, and/or in the written engagement 
agreement: 

• The scope of the engagement, and the limits of the legal services rendered. 

• The client's recourse in the event of a dispute over fees (e.g., fee arbitration). 

• Conditions that would warrant the firm's withdrawal, and liability for accrued fees in that 
case. 

• The impottance of sending regular "bills," even to clients who are not obliged to pay. 
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4. Ethical Concerns 

The ethical rules require attorneys always put clients' interests first. Consequently, the only way 
for a firm to protect its right to payment of prevailing party fees is to structure the engagement 
agreement to create appropriate incentives for the client, who must always be the final decision
maker on settlement. Additional ethical concerns include, but are not limited to, the following: 

a. Client's right to manage the litigation, even if prevailing party fees are implicated. 

b. Transparency in the terms of the engagement. 

c. Obligation to treat "prevailing party fee" client the same as hourly clients. Duty of diligence 
and zealous advocacy is unaltered by the nature of the fee structure. 

d. "Assignment" of the right to prevailing party fees to the firm may be unenforceable. 

e. Where the client has paid nothing for legal services, the firm may wish, with client consent, 
to take the position that it will not negotiate fees concurrently with the merits, i.e., that if the 
defendant wishes to settle, it must first resolve the merits of the case with the plaintiff, and 
then negotiate with the firm on the fees. 

f. Negotiations are more complex when the client has part of the cost of the legal services, and 
is therefore entitled to reimbursement. 

g. Advertising and marketing. The ethical rules governing attorney advertising create 
substantial obstacles to a marketing strategy trumpeting a firm ' s willingness to rely on 
prevailing party fees. Any summary of the firm ' s fee structures must be clear, 
understandable, and not "mislead ing" in any way. 
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PUBLIC INTEREST LAW 
The Impact ol Private Public Interest Law Firms on NJ Civil Rights Litigation 

8y John O. Rue 

Adccnde ago, the New Jersey Supremo 
Court decided Pima ,,. Spuctrum 
C'hem.r. and lab Prods., 98S A.2d 

1239 (2010). lo l'inta, the Supreme ourt 
lldoptcd u general rule- reversing its provi• 
ou~ holding in Coleman 11, Piortl Bro.,,, 552 
A.2d 141 (N.J. 1989)-thot dcfondonts moy 
mnkc "bund.lcd" scl1 lernenl offers, i.e., con
tlitioning II merits settlement on a compro
mise or waiver of stHttatory prevailing party 
fees. But· the /1/1110 court corved out nn ex
ception to tho rule, holding that dcfcndonts 
could not pursue thi• tnctic in lawsuit• whore 
the plnintiffis represented by n "p11blic inlel' 
est law finn ," l'lnlo, 985 l\,2d 1250-51. 

So for example, under ft,,10, ifa plointin: 
employee is dischorgcd from a large corpo
ration, and sues under Now Jersey's Low 
Against Oiscrimurnlion (LAD) or its Con• 
•cic111iou1 Employee Protection Act (CEPA), 
and is represented by privnto counsel, Lhe co 
pornte dcfendnnt may condition ru1 offer or 
ac"lcmc111 of the moriis (e.g., bnck pny, rront 
pay, etc.) on o specific compromiie nmount 
for attorney recs, o•· even 011 no anomey 
fees at all , 8111, if thnt snmo oxnct case were 
brought by a phw11i(F represented by o "pub• 
lie interest lftw finn"- us William Pinto und 
Al v11ro Vn8(Juez wc,·e represented in P/1110 by 
l,cgal · orviccs of Now Jersey (LSNJ tl,c 
defendm1t would be precluded by Now Jemcy 
low from milking such 011 offer. 

Tile Ptmo 011rt explained this bifi1rcn
iion os necessary 10 en•urc that public inter
est law finn• are not forced to choose be
tween obnndoning their foes and favorab ly 
resolving n client's legal dispute. Speaking 
uboul such n forced wnivcrofstamtory foos, 
the court noted that "n dcfcndonl 's demand 
th 111 o plointitr's attorney woive her slaltlloty 
foo ns the price ofa sett lement is not on ly 011 
unworrontcd int rusion into the attorney-cli
ent relationship, but o thinly dissuiscd Jlloy 
to put n plaintiff's attornoy nt wn wi th her 
client." /'Imo, 985 A,2d Pl 1250. Altho\lgh 
the .$. Snpicmo Co,,rt held 34 ycors aso, 
in /,w111s v. J•fl O., 475 U.S . 717 (1986), 
that such s011 lomon1 offers from defendants 
to pl nin1iffs reprosonced by public interest 
law fim1s did 11ot violnto fee-shJfling provi• 
8ions of42 U.S.C. §1988 "in cit'Oumsrnncoa 
whore tho cquitoblo rcliof lll'OVided in the 
settlement cqunled or exceeded the prob
able outcome at trial," tbc 1'11110 cou,1 re• 
jcctod the reosonins or the Jeff O. majority, 
exercising its supervisory authority over the 
practice or law in New Jersey (which ex
plains why a lower court, in U1is instance, 
was able to reject n U.S. Supreme Court 
opinion), nnd instead ex1irossly udopted the 
ron,oning of und tho rule ndvocuted by Jus• 
lice Bmman's dissent in Joff D. lei. at 1245 
(citiug /J11411s v, JcffD,). 

Although P/1110 makes clear 1hnl con
di tionnl settlement oflbrs such •• tho,c de
scribed above 11re improper in New Jersey 
when mn<lo by defense counsel to a plninti tI 
J'cpresen1ed by • 1>ublic in1crest lnw fin11, 
it lefl open o number of q11cstions no of 
which is: Whot exactly is u "11ublic intcresl 
law finn"? 

Defining 'Public Interest Lew Firm' 
Aid, ugh l'/1110 relics upon the chumc1cr

ill!ltion of LS NJ os a "pllblio intere;i !row fillll," 

Joli ,, D. Rue Is 1/oa vrl11clpal at Jo/on 1/ue 
<I< As,or/ales In Lake lfopalco11g, Hisfir,11 Is a 
pr/vat• f)lobl/c /111cr.s1 law flr111 11s.ris1i1111 par
,111.,· with all aspects of ed11ootiQ11 /01t1 ls.we.1. 

the,e is no generally ucceptcd definition of 
such nn entity. When analyzing tho tcnn '• con· 
sti tuent p:111s, it is 1101 hnrd to sec why, 

Block's Low Dlctionory defines o "lnw 
ftrnt" as "an nssoeintion of lawyers who 
practice lnw together, usually shadng clients 
and profits, ln a business orgnnizcd tradition
ally us o paru,crship but often todny ns either 
n proressionnl corporation or o limitcd•lin
bility comp•ny." It defines "p11blic-into1-0s1 
low"•• n "leg•I practice that advnnces socinl 
justice or other cou~cs fo r tho publ ic good." 
·nrns, it would seem that tl1e only two ro
q11iromonls for o "public interest low firm" 
nrc that (i) o group of n socfoted lawyers 
practice together as n formol corporate entity 
nnd (ii) do so in a wny tlrnt advn11cc1 socio.I 
justice or 0U1cr cause for the public sood. 

Titcrc is little doubt thnt I..S J, which 
represented the plniroti ffs in P/1110, qunlifies 
as o public i111ercst lnw f1m1 , LSNJ is a fo,
mnl corporate entity (R nonprofit corpora• 
lion) through wl1ich lnwycrs prov ide legal 
services, umlcr n mi•sion that serves the 
public interest, lo wit: "seck[ing] to secure 
equal substnntive and proccdurnl justice for 
nil economi cally disadvantaged 11coplc." 

This is not to soy that revenue docs not 
mailer to LSNJ; of course it doc , especially 
In Utoso challenging times. 8111 with l,SNJ, 
ns wilh any llOLlprofit , no nnhlt,1 person l'f
nl inted with the orgnni7.Dlion (whotl1cr an Clll· 

ployec or owner) receives "'lY moro or less 
compensation for their own private u o as a 
result of LSNJ 's grcotor or lessor rovenucs in 
any specific case. 

The Rise of the 'Pr1vato 
Public Interest Law Firm' 

Public i111crc~t lnw Ii.mis have been m,
ditionally conceived of as nonprofit cnlities, 
such ns LSNJ, Other promi,1ent e,wmples 
include the Amerioo,1 Civil Liberties Uuion, 
the Nntionnl Associntion for the Advunce• 
ment of Colored People's legul nrm, the 
NAA P Legul Defense Fwt<l, ond, here In 
New Jersey, tl,e Education Low Center, But 
n consensu; is growing tltal the conventional 
wisdom on this appenr~ to be too nan·ow
mindtd for contemporary reality, Mony legal 
industry observers, including U LA School 
of Low Professor Scott nmmings lllld UC 
Irvine School of Law Professor Aim Somh• 
worth hnve rccog11iied the rise of the /Jr/vole 
public interest law firn1 . 

ProfosaorR mnmings nnd 'outhworth 
explain thnt the tcnn "private public inter
est law fi1111" nctuully rcfet•s ton rnnge on n 

ruoTO P\';nt'l'OR . .MIWtl/SII~.~ ctlM 

continuum including finns pursuing various 
mixes of legal work and divergent visions 
or tho "public interest." In their a1ticle, 
mentioned Rbovo, lhoy examine tho history 
of public in terest law, v11rio11s theories of 
public service, its role i11 tho legal profes
sion, and recent developments, The n111hors 
s1,ggcs1 that privMe public interest fim13 or
ton pursue n polit ical mission beyond client 
service, Their definition of private public 
intoresl firms is: 

a r, nsc of "hybrid" ent itles that 
fuse "privotc" nnd "public" gonls ... 
for-p roftt legnl practicos structured 
round service to some vision of tl,e 

public Interest. They 11rc orgnnir.cd as 
for-p rofit entities, but Qdvqnciog lhc 
public interest is one of thoir primary 
p11rposes- n core rnisiion rather than 
a sccondncy concern, 

Private public i111cres1 law Onns arc also 
rccognized- ancl in some instr,1tccs ide,11iftcd 
by nam by tho cRrcer counselii,g offices 
of Columbin Lnw chool (at fi 2014 Poivnle 
Publio Interest La,v Finns Roundtable nnd 
R.oceptioll), l·larvn,'d Low School (in its Pti• 
vatc Public lntorcst Lo.w nnd Plain ti 11.'"s Finn 
Guido), Stunford Law School (011 its Careers 
in Public Interest and Govcmm nt web pogo), 
tllld UC Berkeley School of Low (on its Pri• 
vote Public Interest Law Finns with Berkeley 
L~w onnections web pngc). It seems tlrnt 
lhose elite law sobools consider privutc pub• 
lie interest low finns to be not only n distinct 
category or law fi1111, but a growing nrca tl1ot 
must be considered by thtir gmdunles. 

In fu ll tran8pt1rency, the Luke Hopatcong 
lnw fim, of which I nm tho principal, John 
Rne & Associutcs, LL , consider itsolf n 
ptivnlc 11ublie interest law finn , The linn 
$Crve$ the pnblic interest by ussisting pnrents 
with nil ospeets of their children's cducntion 
law issues, often considering issues olhcr 
than profi t in deciding who1 coses to accept, 
and where to ollocato 6rm ,·cso1,rcc1, 

Will Priunte Public Inmost Lew Fimts 
Change the Civil Rights Litigation Gamo7 
Remember, thanks 10 J'tnro, U,c clnssifi• 

cation of a law finn as u "public interest low 
/inn" is mo1c th11njus1 w1 ncndemic endeavor 
or n marketing exercise. Under !'Into, when 
n New Jersey plaintiff 1s roproscntcd by n 
public interest lnw finn in • lcgol dispulo aris
in11 under a slnlulc containing n fcc-sltilling 
provision, defense counsel cnnnot condilion n 

merits settlement of thnt mauor on n compro
mise or wnlver of 11 mtory prevailing p1lfty 
(cos. TI1is can have signi fi cant im1>licntions 
for the ovemll litigation s1ra1ogy in such 11 

case, let nlonc tho sottlcment so·ntcgy, 
The rise of private public interest lnw fi oms 

is even nioro noteworthy given Ilic fuct tlrnt 
tho flntn cou11 c~1>ressly declined to n,le on 
whot11er its prohibition on conditionol settle• 
monl o[ers should opply to privotc•prnctice 
lawyers in the woy it docs 10 public interest 
law fim1s, That is, tl1e /'/1110 t'OWt tell open 
tl1e ques1io11 of extending the rule ru,iculotcd 
therein 10 private counsel 01 firms thot cm111ot 
be charnctcriil.Cd os public interest low firms. 
l'/1110, 985 A,2d at l 250 n.8 ("The same logic 
moy upply to private•prnctice counsel omd hor 
client but the case before us involves only n 
publiC-illlerCst low firn, ,"), 

TI,e Stlmc reasoning for the prohibition 
npplies In e11ual measu,e to nny firn, relying, 
in whole or in port, on prevailing pnrty fees, 
Tho P/1110 court forbid such offers RR li ttle 
more thon "n thinly disguised ploy 10 put n 
phlinliff's attorney nt war wit.h her cl ient" 
nnd noted thut tl1e pruoticc rc,uhs in undcr
miulng the incentives intent ionally crcutod 
by U,e "privnte allomcy general" provision! 
In fee-shifting statutes, Pinto, 985 A.2d at 
1247, 1250. But tho,0 wnrs can broRk out 
between clients and their privnto-prnctice 
lawyers ns oa ily ns they can between clients 
and their pro bono public interest lawyers. 

Accordingly, if and when the New Jer
sey Supremo Court is ever presented with 
these questions, it seems quite likely- if it 
adheres to the guiding priuciplos it loid out 
in P/1110 that it will hold thRt (;,) private 
public interest ltiw firms arc ;offordcd the 
soino protections ns lhcir nonprofit ooun• 
terplirts under ?11110, nad (b) such condi• 
tiono l offers should not be mode by New 
Jersey defense luwycrs, even where the 
ploi111i ff i5 represented by privn10 coun• 
sci, unless thnt counsel docs 1101 rely upon 
contlngent fee shi lli ng, in whole or in pnrt , 
as compcnsnt1on. It also seems quite likely 
thnt the court will define "public intor
cst law fim1' 1 or "public inlorost lowycr'' 
broadly, t accomplish the romodilll pur
l)OSOS offee shiftlng sta111tes, 

1'he incentives for nDd conflicts crcoted 
by bundled solllcmcnt offers iden1ifled by 
1ho l'lmn court· arc tho some for nny nttor
noy 1·olying on foe shilling for 1>nyme111. 
Considering 1h01 no nnturul pcrsott (or law
yer) is directly bencr.ted by the revenue; 
f n Ltadi1io11nl nonprofi t public interest 

lnw Jinn, it nrny be thnt priv,110 counsel or 
privoto public interest howyers ore plnoed 
cv011 onoro at 1isk than their public ugcnoy 
co11111erpnr1s by beinil forced to participate 
in sott lomont offers tlm bw1dle o merits 
resolution with a compromise or wniver of 
statutory prcvailin11 party fees. 

If more priv111b practice lawyers cmbruce 
tl1e privntc public imerest law firm model, 
both they und society nrc likely to benefit 
More lowyers will do good (by serving the 
publ ic interest) while also likely doing well 
(by not being put in n posi tion by dofonso 
cmmsol lo ri ik some or all of the fees they 
earned in order for thoir client to sn1isfacto
ri ly rcsolvo their cnso). These ore tho stnlu· 
101y incentives of'tlte "private nuomcy gon-
01111" that· the l'/1110 ~Olll' I e><pressly soush1 to 
protect, l'/1110, 200 NJ. at 593, ■ 

Next Week .. . 
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LEGAL ETHICS 
Think lWlce Belore Negotiating Settlement 01 Client's Claim and Your Fees at the Same lime 

By John D. Rue 

I reccnlly nddrossed J1ow the Now Jor• 
soy Supremo Cour1 's decision in /' Imo 
v. Spectr11111 hems. a11d labonuo/'y 

Pmds,, 985 A.2d 1239 (20 10), both (i) lei~ 
open 1hc questio11 ofwhnt n publi c inlorost 
law firm is, ond (ii.) provides nn op1101111• 
nil)' for privotc public interest law !inns lo 
do well by doins good. In f'l,110, a 11111111i• 
mous court hold thot public u,tcrost low· 
yors nnd dijfcndonts 11111y simu lt,incously 
negotiate a case's merits and uuomoy foe • 
when atternpting to settle claims under 
foe-shifting slamtcs. However, the court 
held that whoo such enses involve o public 
interest law fi nn, defendants may 1101 lm·lst 
011 a foe wnive,·. 

A second open qucs1ion uflcr /'/1110 nc 
which to date has not been fonna lly nd
dresscd by a Ntw Jersey court-is whclhcr 
plninlifl's' counsel must nvoid auch "bun
dled'' settlemcnl offers 11, an ethical mutter 
beca11sc they result in a confl ict between 
the lnwyer's interests uad tho client 's, in 
violntion of New Jeraey Rulo of Profossionnl 
Conduc1 1.7. 

As an educotion lawyor who frequently 
receives such bundled offers, I believe plain
tiffs' counsel, whcLhcr at a privoto finn or a 
public interest law fu,n, must, ns n llltllter of 
ethics, nvoid 'Itch simultunoous negotiations 
where 1he lawyer or finn 1111ticipntc COl\lpen· 
1atio11, in whole or in pan, from defendant• 
paid nttoniey foes As l read RPC I. 7, my 
firm gonornlly has no choice but to decl!nc 
to engage in such simultaneous negotiations. 

Th Conflict of Interest Creeled by 
Settlement Ne9olletions in 

Fee-Shifting Cues 
NJ RPC 1.7 stn1cs thnt : 

(a) Except ns pl'Ovidcd in Pill'O· 
grnph (b), a lawyer shnll 1101 rep
resent n eliout if the represcntution 
involves o eonc1irroo1 cot1fiict of 
interest. A concuttcm connict of 
interest exists if .. . 
(2) there is n significnnt risk thut 
the representation of one or more 
clients will be mnterinlly limited 
by ... Jl perso1111I i111cr0,t of the 
lawyer. 

Rcgnrdlc•• of who fi rst suggcm simuh,.1-
rtc01>$ ncl!Orintion, pl•inti ffs' counsel would 
bo wi•e lo unifonnly decline to panicipnle 
in such negotin1ions. F-oilins to do so puts 
counsel nl great risk of fl nonwnivablo con• 
Aict botwoe11 their own interests ond their 
clients' . 

Tl1e$0 ncgoti~tions may seem unre,11nrk• 
nblc, After all , such negotiations ore oflen 
over a single number. To the defondanl, thlit 
11111nbcr •hou ld be "oll-in" because, to the de
fcndnnt, ~ dollnr iH n doll or. Whut Is it to de
f~nsHounscl, for C•Xtunple, where$ I 00,000 
is to bo pnid, whctlm it is chnm terfaed •• 
$90,000 for the plaintiff, and$ l 0,000 a. nt• 
tomey fees, or SS0,000 for cnch? Not inuch. 

But often, the some cannot be •aid for 
plointiffs' counsel. Under most eng•scmcnt 
agreements tllllitcd by plaintiffs' coun cl in 
fee-shifti ng cnscs, the diffcrencu is hi15hly 
signifiom11 to the lawyer's pcc1111iary inter· 
csts. At 11 90- 10 split, this hypo1hctical civi l 
righti cnsc rnny not be profiteblo, ln fact, 
the lowye,· muy lose money, At n 50-50 

Jo/111 D. R;,. is tire pr/11c/pal 111 John Ru• 
& As.rociwes /11 lflke flo11atco11g. Nls firm Is a 
pr/1111/e 1mbii,· ;,,,., • .,, /a,v firm a.r.rislin8 /Jlrr
""" w/1/r all aspecr., of e1/11cQt/0 11 loiv ls.rncJ. 
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As an education lawyer who frequenUy receives such 
bundled offers, I believe plalnlltrs' counsel, must, as a 
matter or ethics, avoid such simultaneous negotiations. 
split, it could be o diffcrelll •t01y. So how 
can the lawyer 11c~oti ate 1his i$suc when 
every dollill' in fees Is a dollar !cs• in nc1 
recovery to the client? 

Many of u$ •till believe that tho law is 
11 "noblo" profc,sion. But. can we roolly 
oxpcct members of the bar to overcome 
our implicit bin•, und reasonably no9otiatc 
bundled sotllcmcnl offers on both our own 
behalf ond on behalf of our clients, wi th• 
out being unfair to the clients? l''or oven if 
we be/love we can, the ethical question is 
whether that belief is roasonablc, And, for 
thnt mntter, noit hor should civil rights law
yers bo oxpcctod 10 1 ut incly ~llcrincc tl10ir 
own i111ercm .in sucb nogotiRtiorts. 

Somo lawyors might nrg110 thatRPC 1.7(1>) 
provides plai 111 iffs' counsel with nn escape 
route. 11rnt provision, ox.pre ly carved out 
by RP I. 7(aX2), would allow 1uch a con• 
Oict so long as (i) tl1c 01ien1 gives infonned 
conse111, iD writing, including "an explllllntion 
or the cou1mon 1-epr01e11to1io11 und the advan
tages and risks involved"; and (ii) the lawyer 
"rcasonobly· believe/I that [they] will he nblc 
to provide compc1ent and diligonl rcprc5cn
to.tio1i 10" both tl,c client und to the lnwycr's 
own (or the lawyer•~ finn's) interest. 

This Is o steep hill to climb. i•'or ex
ample, wltcrc II case ha• dragged on, and 
the nccnicd fees arc substantial, a lawyer's 
subjective bcliefdml she could pul !tor own 
interests nsidc and nogotiAtc fni,·ly on bc
hal f Qf the client rnny not be objectively 
rc11,011able, which is tho 0U1ical standard. 
Where • lawye,· negotiates fo1· a si ngle pot 
of money to be shnrcd by their clienl and 
thcmsolvc , I submit tlml ony beliefthut the 
lawyer co11ld bo 11nuffec1cd by the cot1aicl 
would be objectively unreasonable. 

The Simple Solution: 'Just Say No' 
This is a complex problc11'1 wi1h, thunk• 

fully, a straightforwnrd solu1ion. 
Whoro plninliffs' counsel is to be co111-

pensated 10 nny degree by prevoilinl! pnrty 
foes, she should rofl ,se to negotiate fees 
simultonoously with tho merits of the cli• 
cnt's cnso. Any other position risks crent:ing 

a conflic t and prejudicing tJ10 ol ient. cilhcr 
by (i) • fniluro to ndd1-oss o re~I conflict or 
(ii) 1hc clionl 'a need to obtnin new counsel. 
On ly sftor the client's merits clohns ore re• 
solved, con plninti Ifs' counsel negotiate nnd 
comprom[se tJ1cir tees without risk of con• 
flict or cl.iolll Jll'Cjudicc. (Of CO Ul'SC, If the 
lnwyer hfls been fully co,npenso1ed by the 
clicnl, no conn icl is presented.) 

Notably, nothing in l'tmo or any uppl lca• 
ble c•so low req1,1res plointiffs' counsel lo 
onga!!C in shnultMcous ncgotintions. And 
l>ccn11s0 the proctioe Is not (und cnnnot be) 
roquircd, nnd is abo likely to cause an ethi• 
col confl ict, plain ti ffs' coullstl should con• 
sider tho,nselvcs forbidden by RPC 1. 7(a) 
ftom such slmuhoneous 11cgo1in.1ions whero 
nny port f their fee is con1ingc111 nnd to be 
pnid by the defcndn111. 

The conflict de,cribcd here con be 
nvoidcd c11tlrcly by refusing to cuter into 
engagement agrce111011ts io whi ch prevai l• 
inl! party foes prov ide any portion of the 
compensation for legal services. Bui do• 
inl! so, or crcn1i ng n rule or engaging in 
pructices inccntivizing th is opproach, runs 
counter to tho public policy eonsidcrations 
bohind fee-shifting statmos. As the P/1110 
court nolod, "fee-shi!ling provisions urc 
dosienod to otlr'ftCt competent counsel to 
odvnuce the public interest through pri
vate en foreemcn1 of statutory rights that 
cho 9ovcrnrt1cnt alone cunnot onforcc/1 
by servi ng ns "privillc utlomcys general." 
!'Imo, 98S A.2d fil 1247. [f lnwyor~ rou
tinely decline engfl~Cmc111s which roly 
on payment by provnilins pn11y fees, and 
cspecinlly if courts and dcfe,,se coonsel 
(by insisting on simuhnneou• negotiation 
of fees will, the merit•) disincc11t ivizc 
lowycrs from accepting s11ch compeoso
tiou, the mcchnnism designed to provide 
1tcccss 10 our clvil justice system to tltose 
who cannot afford a lawyer will be short• 
circuited. This cannot be the solution . 

The Risk ol Saving 'No' 
To be clcnr, tho ·•Just Sfly No" approach 

poses some risk 10 pleint iffs' counsel. Bui 

nobody ever promised 1h01 strict compli
ance with the ethical nilcs w1>uld elways be 
easy, risk-free, or comfortablo. nyins no, 
cspeoially to a judge, is often uncomfo1·1-
ablc. And unilatcreUy refusinu 10 nogotinto 
fees slmul taneon, ly with th9 rnorits ofa cli
e,11 's case, unfortunntely, will f"1qucntly rc
•uh in plnintiffs' coun~el invokins the ire of 
prc,idlngjudgcs who oflen urgontly wisl1 to 
Rec a scttlomQnt, 

For exampl e, in tho Now Jersey edu
cation law context, defoudonts fteq uent ly 
(almost uniformly) cotegorically refhso to 
ncgotintc settlement of the meri ts without 
coupling such negotiations to fl waivot· of 
prevailing port)' fees- usually n oomplcto 
waiver. In sculemom conferences, defense 
lnwyc s plousibly deny 1h01 they MC lcve,.. 
ngins tho plai111iff-purent's dcspcrn1io11 for 
11 quick rosohtt ion or the merits before too 
much of tho school year pusses (t1r1<l whcro 
the administrative system in the state is •o 
broken tlrn1 cases arc often not resolved 
for years despite n fcdernlly 1111111dnted 
4S-dny timelinc) co sove their cli0111 ,' 
money on slorntory auorney fees. lnstend, 
defense counsel assert simply tbo1 their 
client wa11ts complete cert.ainty, and thnt 
even c~rvi11g out fees for n lalcr ncgo\in
ti on 011.d compromise or, foiling succcsri: ful 
effons to ogrcc, u judicial decision (either 
of which would ensure the substantive 
right• of al l panic5 and the othicnl position 
of plaintiffi ' counsel) docs not provide 
enough finnli1y, 

When plaint iffs ' counsol rejects that ap• 
pronch, and so11lomon1 is 111timn1oly plnccd 
0 111 of reach, argunbly os o result (nl1hough 
tho defendants' i11sisto11cc on the fee wrii vcr 
es a condition of settlement is just u much 
a cnuse), courts will sometimes tukc n "pox 
on botl1 your houses" approach to the even
tual fco application. But this risk to the law
yer's owrt interests (not to their clients') is 
ono thnt plaintiffs' counsel is required to 
take by the ethical ru les. 

A Small Price to Pay 
Plaintiffs' counsel- just like their 

counterpilrt 011 the defense sidc- nrc ob
lig;11ed to comply with the Rules of Pro
fossiooo l Conduct. When simuh11110011sly 
nCl!Oti,11ing both the resolution of the mer• 
its of n fcc- sltifling ouso and an ~word ol' 
attorney fees, there is no re linble meuns by 
which plaintiffs' counsel con accomplish 
both gonls wi1h minimal risk of confl ict 01· 
prejudice. 

Ruic l.7(a)(2) i., cnicgorical- if there 
is ''a significnn1 l'isk" that n confiicl will 
arise between o l:rwyor's personal interests 
•nd ~ client's interests. then the cooOicl is 
impcnniss ible Mid must bo cithor entire ly 
avoided (by refusal to engage ln sim ul• 
lnnoous negotio1io11s) or eliminnted (by 
wi1hdrnwal). In my viow, simultnneous 
negotiation of rees nnd the merits, where 
the ln,vycr relics in wholo or In pnrl Otl 

prcvoilins party fees for cornpeos11tlon, ul
ways orcalcs o significant risk ofa 0onHi0t. 

II', in some C11ses, that approuch Cost, 
pl 11 inti ffs' counsel the goodwill of the 
beucl,, so be ii. Thnt is n small price lo pf1y 
for ethicolly prllctlclng lnw by ovoi<ll ng e 
potential conflict between a lawyer 's pccu• 
niflry interests nnd tl,eir client's interests. • 
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