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“Social justice should be the underlying goal of all humanity.”
-Alan V. Lowenstein, Institute Founder

New Jersey Advisory Committee on Professional Ethics
Attn: Carol Johnson, Committee Secretary

Richard J. Hughes Justice Complex

P.O. Box 970

Trenton, NJ 08625-0970

Re: Comment on Potential New Opinion After the Withdrawal of Opinion
685

Dear Advisory Committee on Professional Ethics,

My name is Yannick Wood and I am the Director of Criminal Justice Reform
at the New Jersey Institute for Social Justice (the “Institute”). The Institute
uses cutting-edge racial and social justice advocacy to empower people of
color by building reparative systems that create wealth, transform justice and
harness democratic power — from the ground up —in New Jersey. The Institute
is also a member of the Supreme Court Judicial Conference on Jury Selection
which has been convened to address discrimination in jury selection.

I am writing in support of the withdrawal of Opinion 685 and to propose a
replacement opinion that recognizes that Batson and Gilmore violations in
individual court cases are unethical and violate the New Jersey Rules of
Professional Conduct. The Institute supports an opinion that requires
additional training in implicit and explicit bias for violators and discipline
where necessary. This change will help ensure that communities of color,
which have been historically excluded from the jury selection process, will
be seated in juries.

In Batson v. Kentucky, the United States Supreme Court held that the use of
peremptory challenges to exclude a juror solely on the basis of their race was
a violation of the Fourteenth Amendment.! However, in a concurrence,
Justice Marshall predicted that “[t]he decision today will not end the racial
discrimination that peremptories inject into the jury-selection process.”* He
was sadly correct. The New Jersey Supreme Court expanded upon Batson in
State v. Gilmore by prohibiting attorneys from using peremptory challenges
to remove jurors based on their “group affiliation” or presumptions about
their “group bias.” Notwithstanding Batson and Gilmore, attorneys continue
to use peremptory challenges to intentionally or unintentionally exclude
Black and Brown people.

The Institute supports the total elimination of peremptory challenges. Studies
have shown how peremptory challenges have been used in courts in



Mississippi,* North Carolina,” and Philadelphia® to remove jurors of color. A recent study
commissioned by the New Jersey Supreme Court even concluded that that the use of peremptory
challenges did have an impact on minority representation on New Jersey’s juries.’

While peremptory challenges are not at issue in the committee’s request for comment, their
inappropriate use is at issue today. A replacement opinion must provide meaningful consequences
for Batson and Gilmore violations.

It is not enough to say that post-Gi/more court-imposed remedies are sufficient to combat the abuse
of peremptory challenges. At best, these remedies would only impact the individual case of the
offending attorney and range from “reseating a wrongfully dismissed” juror or causing the
“offending” party to lose their peremptory challenges.® The harm that Batson and Gilmore
violations inflict on the integrity of the court system is so impactful that it goes beyond the
attorney’s individual case. It erodes confidence in the system. Defendants of color may believe
that the system is rigged against them when they see jurors of color being removed from the panel.
Jurors of color, who heed the call for jury service, may feel demoralized when they are removed
from a panel without any reason.’ Because of this harm, there must be a more targeted remedy for
Batson and Gilmore violations that addresses the root cause — not simply to deter such
inappropriate attorney behavior but to truly educate attorneys. Correspondingly, Batson and
Gilmore violations should be regarded as violations of the New Jersey Rules of Professional
Conduct 8.4(g).'°

RPC 8.4(g) states: “[It is professional misconduct for a lawyer to:] engage, in a professional
capacity, in conduct involving discrimination (except employment discrimination unless resulting
in a final agency or judicial determination) because of race, color, religion, age, sex, sexual
orientation, national origin, language, marital status, socioeconomic status, or handicap where the
conduct is intended or likely to cause harm.”

We applaud the Advisory Committee for recognizing that Batson and Gilmore violations are
clearly against the plain reading of 8.4(g). As such, we are recommending that the Advisory
Committee adopt an opinion which finds that Batson and Gilmore violations are ethical violations
of RPC 8.4(g). Attorneys who violate this rule should be retrained in implicit and explicit bias and,
where necessary, should receive discipline like other unethical conduct.

Such an opinion could require judges presiding over a trial, where they have determined that an
attorney violated Batson and Gilmore, to file an ethics grievance against that attorney. If it is the
first such grievance, then, after being investigated, the attorney could be required to complete
Continuing Legal Education courses on implicit and explicit bias. It is not unprecedented to
recommend courses for violations of the rules of professional conduct.!!

However, if this is not the first time a grievance has been filed, after the grievance has been
investigated, prosecuted by the Office of Attorney Ethics and the attorney has been found guilty
the attorney could receive sanctions, including "reprimand, censure, suspension or disbarment.”!?



These recommendations reflect that Batson and Gilmore violations contravene the plain language
of New Jersey’s Rules of Professional Ethics. We thus urge the Committee to replace Opinion 685
with an opinion that protects communities of color’s right to participate in New Jersey’s juries.

Thank you for considering the Institute’s recommendations.
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