












































































[s]igning of this Agreement will be deemed your consent 
to the methods of alternative dispute resolution set 
forth in this Section, and constitutes a waiver on your 
part and on the part of the Law Firm to have such 
disputes resolved by a court which might include having 
the matter determined by a jury. 

Id. at 103. 

Plaintiff first contended that New Jersey law prohibits 

enforcement of arbitration clauses by attorneys confronted with a 

client malpractice claim. The court noted that no New Jersey 

decisions had taken that position, and that in any event the FAA 

would preempt a blanket prohibition of attorney-client arbitration 

clauses. Plaintiff also argued that because New Jersey's Rules of 

Professional Conduct (RPC 1. 4 (c)) require lawyers to "explain a 

matter to the extent necessary to permit the client to make 

informed decisions regarding the representation," the explanation 

in her case was deficient because counsel failed to inform her 

specifically that malpractice claims had to be arbitrated. Id. at 

104. 

The Third Circuit explained that notwithstanding the 

preemptive effect of the FAA, "an arbitration provision may be set 

aside 'upon such grounds as exist at law or equity for the 

revocation of any contract.'" Id. at 103 (quoting 9 U.S.C. § 2). 

The court noted: 

This savings clause permits agreements to arbitrate to 
be invalidated by 'generally applicable contract 
defenses, such as fraud, duress, or unconscionability,' 
but not by defenses that apply only to arbitration or 
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that derive their meaning from the fact that an agreement 
to arbitrate is at issue. 

Id. (quoting Doctor's Associates, Inc. v. Casarotto, 516 U.S. 681, 

687 (1996)). The opinion observed that "[t]he Supreme Court has 

held that the FAA requires courts to put arbitration agreements 

'on equal footing with all other contracts' and that they may not 

interpret state law differently in the context of arbitration." 

Id. at 104 (quoting Buckeye Check Cashing, Inc. v. Cardegna, 546 

U.S. 440, 443 (2006) 

Rejecting Plaintiff's objections and enforcing the 

arbitration clause, the Third Circuit found the arbitration clause 

to be "unambiguous," that it informed her that she waived the right 

to sue in court, and that it clearly was broad enough to cover 

malpractice claims: 

But the provision here makes plain that arbitration 
means giving up the right to have a dispute resolved by 
a judge and jury. 

Despite her contention that she did not give informed 
consent to the arbitration provision, Smith does not 
argue that it is too narrow to cover malpractice claims. 
Although she contends Calello should have used the word 
"malpractice" orally or in the agreement its elf, she 
never claims not to have known malpractice claims would 
fall within the provision's definition. 

Although she claims her attorney failed to advise her of 
the arbitration provision's meaning, its language is 
unambiguous. And Smith never says what wasn't clear to 
her. Indeed, if the record suggests anything, it's that 
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she was aware of the arbitration provision's meaning and 
consequences. 

Id. at 104-05; see also Smith v. Jenn Group , 737 F.3d 636, 642 

(2013) (holding that State of Washington procedural 

unconscionability law precludes enforcement of arbitration clauses 

in attorney-client retainer agreements unless attorney provides 

"full disclosure" of provision to client, and holding that 

Washington rule does not violate Federal Arbitration Act or unduly 

burden arbitration. 

That review of out-of-state cases demonstrates that the state 

of the law nationally is unsettled, with some state courts 

emphasizing the need for adequate disclosure of the effect of 

attorney-client arbitration clauses and other state courts 

permitting limited or no disclosure of the impact of arbitration. 

POINT II 

A. AMICUS IS CONCERNED THAT THE APPELLATE DIVISION'S 
DECISION AND THE COURT'S RECENT OPINION IN BALDUCCI 
V. CIGE MAY NOT BE CONSISTENT WITH THE BAR'S CURRENT 
PRACTICE CONCERNING SUBMISSION AND EXECUTION OF 
RETAINER AGREEMENTS 

Amicus Bergen County Bar Association, reflecting the 

interests of its membership, believes the Court's disposition of 

this appeal should be informed by the clearest possible 

understanding of the Bar's current practice in obtaining executed 

retainer agreements from clients. Understandably, this is a 

routine and everyday occurrence for lawyers and law firms. 
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Typically, retainer agreements are sent to clients by email or 

regular mail, with a covering communication that invites the client 

to review the agreement, call if the client has questions, and 

otherwise return the signed agreement to the attorney who sent it. 

In most instances, the client signs and returns the agreement, 

without asking any questions. To be clear, it is not standard 

practice for lawyers to explain the terms of an engagement letter 

absent specific questions or concerns being raised. 

Both the Appellate Division's decision in this case, and this 

Court's opinion in Balducci v. Cige (A-84-18) (081877), include 

language implying that the Bar's current practice may not be 

appropriate. The Appellate Division Opinion states: 

We conclude that because Sills gave plaintiff no 
explanation about the retainer agreement's or 
arbitration provision's terms, did not provide plaintiff 
with the JAMS rules, provided no explanation about the 
JAMS rules, and watched plaintiff sign the agreement 
knowing he had not assented to the JAMS rules, this 
otherwise enforceable agreement runs afoul of two of the 
ethical rules governing the attorney-client 
relationship. Accordingly, we find the agreement 
invalid . ( Slip Op . at 1 9 ) 

In Balducci, supra., in the context of a discussion about 

retainer agreements in fee-shifting cases, the Court observed: 

Meaningful communication with the client and 
transparency are necessary for the client to make an 
informed decision (Slip Op. at 36). 

Amicus appreci,ates that this Court's observation may have been 

confined to the context of contingent fee agreements in fee-
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shifting cases. But the combined effect of both opinions is to 

raise concerns for practicing lawyers about whether the Bar's 

current practice for obtaining signed retainer agreements is 

consistent with the Court's expectations. 

The out-of-state ethics opinions and decisions concerning 

retainer agreements with mandatory arbitration clauses imply that 

certain "non-standard" or "atypical" provisions in attorney-client 

retainer agreements may warrant special disclosures. In the event 

that is the conclusion of the Court, then the Balducci opinion, as 

well as the Appellate Division decision in this matter, prompt the 

need for guidance from the Court through prospective rulemaking 

identifying those non-standard retainer agreement provisions and 

providing guidance about the scope of disclosures that are 

ethically required of practitioners in order to ensure 

enforceability and ethical compliance. Until now, New Jersey 

courts have not set forth any concrete standard concerni_ng the 

propriety and scope of disclosures, and the Appellate Division's 

opinion in this case muddied the waters by pronouncing requirements 

that are unclear and inconsistent. That is why clear guidance is 

needed from this Court that strikes a fair balance between the 

need_ for disclosure and the Bar's need for practical and 

uncomplicated processes for the submission and execution of 

retainer agreements. 
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B. AMICUS BERGEN COUNTY BAR ASSOCIATION IS SUPPORTIVE 
OF REASONABLE DISCLOSURE REQUIREMENTS CONCERNING 
ARBITRATION CLAUSES IN RETAINER AGREEMENTS THAT 
APPLY PROSPECTIVELY AND ARE ADOPTED THROUGH THE 
RULEMAKING PROCESS 

In Balducci v. Cige , (A-54-18), decided January 29, 2020, the 

Supreme Court observed in an opinion reviewing the enforceability 

o f an att o rne y's r e t a iner agreement relating to a lawsuit pursuant 

to the Law Against Discrimination, that "this Court generally 

establishes professional standards governing attorneys through the 

rulemaking process." (Slip Op. at 41) As emphasized in Point III 

of our brief, Amicus BCBA strongly disagrees with the Appellate 

Division's retroactive application of new standards governing 

lawyers and law firms in the case at bar. In our view, that aspect 

of the Appellate Di vision's opinion is unfair to the Bar and 

constituted an unwarranted departure from the prior process used 

to establish professional standards for the Bar. 

Nevertheless, the BCBA recognizes the need for prospectively 

applied Rules that require reasonable disclosures to clients 

presented with Retainer Agreements that include mandatory 

arbitration clauses. In its view, any such prospective disclosure 

requirements should be capable of being satisfied by explanations 

included in the retainer agreement itself. The BCBA respectfully 

submits that the examples of disclosure set forth in the February 

2002 Formal Opinion of American Bar Association's Standing 

Committee on Ethics and Professional Responsibility provide a 
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useful example of the balance to be struck between appropriate 

guidance to the bar and protection to the public. That Opinion 

states: 

For example, the lawyer should make clear that 
arbitration typically results in the client's waiver of 
significant rights, such as the waiver of the right to 
a jury trial, the possible waiver of broad discovery, 
and the loss of the right to appeal. The lawyer also 
might explain that the case will be decided by an 
individual arbitrator or panel of arbitrators and inform 
the client of any obligation that the lawyer or client 
may have to pay the fees and costs of arbitration. 

It also would seem appropriate to impose an additional 

disclosure setting forth the nature of the claims covered by the 

arbitration clause, such as fee disputes and malpractice claims. 

A statement that the arbitration clause does not preclude a 

client's access to the Fee Arbitration procedure authorized by R. 

1:20A might also be constructive. Amicus is confident that the 

Rulemaking process authorized by this Court will consider 

carefully the balance to be struck between the legitimate needs of 

clients asked to sign retainer agreements with arbitration clauses 

and the interests of the Bar in including such clauses in Retainer 

Agreements without being required to provide clients with warnings 

so complex or alarming as to render the document unduly perplexing 

and unreasonably discourage their acceptance. 
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POINT III 

THIS COURT'S HOLOING CONCERNING THE SCOPE OF APPROPRIATE 
DISCLSOURE REQUIREMENTS EMBEDDED WITHIN THE RULES OF 
PROFESSIONAL CONDUCT SHOULD BE APPLIED PROSPECTIVELY 

As set forth at length in Point I, supra, little guidance 

exists in New Jersey that informs attorneys of the appropriate 

scope of disclosure requirements that must be communicated to 

clients in connection with an arbitration clause in a retainer 

agreement. Other states' ethics opinions and decisions are 

informative, but they too vary on the requirements deemed adequate 

for communicating to clients the consequences of an arbitration 

clause. To the extent that this Court clarifies RPC 1.4(c) and 

7.l(a) to impose certain disclosure requirements for arbitration 

of client disputes, that holding should receive prospective 

application and should not, as the Appellate Division did, 

retroactively invalidate the arbitration clause in Sills' retainer 

agreement with Delaney. 4 

"[A] ppellate courts in this State and elsewhere have long 

regarded themselves as empowered and justified in confining the 

effect of a decision of first impression or of novel or unexpected 

impact to prospective application if considerations of fairness 

4 Although it is Amicus' s position that the Appellate Division 
wrongfully invalidated the Arbitration clause, Amicus agrees that 
guidance is needed on whether the Arbitration clause may 
permissibly encompass a waiver of punitive damages and prospective 
fee shifting. 

29 



and justice, related to reasonable surprise and prejudice of those 

affected, seem to call for such treatment." Oxford Consumer Disc. 

Co. of N. Philadelphia v. Stefanelli, 104 N.J._ Super. 512, 520 

(1970); Montells v. Haynes, (App. Div. 1969), 

133 N.J. 282, 297 

aff'd, 

(1993) 

55 N.J. 489 

(stating "[o]ur tradition is to confine 

a decision to prospective application when fairness and justice 

require.") . 

This Court's decision in Montells is illustrative on 

prospective application of a newly clarified rule. In Montells, a 

former employee who was discharged following complaints of sexual 

harassment and hostile work environment sued her employer, 

supervisor, and others, alleging common law claims and claims under 

the Law Against Discrimination (LAD). The Law Division dismissed 

the common law claims, finding that they were barred by the two­

year statute of limitations, but, characterizing the LAD claim as 

statutory, concluded that the claim was governed by the six-year 

statute of limitations. In reaching that result, the Law Division 

relied on the Court's then-recent decision, Shaner v. Horizon 

Bancorp, 116 N.J. 433 (1989), which held that a LAD claim was 

equitable in nature and that a LAD claimant is not entitled to a 

trial by jury. 

Thereafter, the Legislature amended the LAD to, among other 

things, provide for a jury trial in LAD cases and award "[a]ll 

remedies available in common law tort actions" to prevailing 
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plaintiffs. Id. at 287. After an appeal and remand, the Law 

Division ultimately determined that the two-year statute governed 

Plaintiff's claim, declined to apply its decision prospectively, 

and granted summary judgment for the defendants. The Appellate 

Division affirmed, reasoning that for statute-of-limitation 

purposes, "the gravamen of plaintiff's complaint is injury to the 

person," which was governed by, and barred by, the two-year statute 

of limitations for common-law actions. 

Al though this Court agreed that the applicable limitations 

period would be the two-year statute of limitation~ for personal 

injury claims, rather than the general six-year statute of 

limitations, it applied that ruling prospectively to cases in which 

the operative facts arose after the date of its decision. The Court 

noted that when plaintiff filed her complaint, few cases had 

considered the issue of the appropriate statute of limitations 

under LAD and the law was unclear; plaintiff understandably could 

have concluded that, notwithstanding contrary law, she had six 

years within which to file her claim. This court further stated: 

To restrict plaintiff to the two-year statute would be 
unfair. Our tradition is to confine a decision to 
prospective application when fairness and justice 
require. The tradition is particularly appropriate when 
'a court renders a first-instance or clarifying decision 
in a murky or uncertain area of the law ... ,' . or 
when a member of the public could reasonably have 
'relied on a different conception of the state of the 
law.' 
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Id. at 282 (emphasis added) (quoting Oxford Consumer Discount Co. 

104 N.J. Super. at 521 (applying prospectively the Court's prior 

decision interpreting the New Jersey Secondary Loan Act)); see 

also Tax Auth., Inc. v. Jackson Hewitt, Inc., 187 N.J. 4, 22 

(2006) (applying prospectively the Court's ruling because "[t] his 

is the first opportunity for this Court to interpret RPC 1.8(g)"); 

Town of Secaucus v. City of Jersey City, 19 N.J. Tax 538, 542 

(2001) ("I conclude that my interpretation of the certification 

requirement in N.J.S.A. 40:55C-65 and N.J.S.A. 40A:20-12 

constitutes a "clarifying decision in a murky or uncertain area of 

the law it would be unfair and unjust to deprive those 

projects of their tax exemption based on the absence of the 

certification required under my statutory interpretation"). 

Considerations of injustice caused by justifiable reliance 

upon the absence of settled precedent or a contrary interpretation 

of the law clearly justify a prospective application of a new, 

judicially created change in the law. That is the reason this 

Court repeatedly has applied its interpretation of the RPCs 

prospectively, finding that it would be unfair to impose discipline 

where the conduct alleged to have been unethical presents a novel 

issue. See, e.g ., In re Hyderally , 208 N.J. 453 (2011); In re 

Seelig , 180 N.J. 234 (2004); In re Goldstein, 116 N.J. 1 (1989); 

In re Hinds, 90 N.J. 604 (1982); In re Rachmiel, 90 N.J. 646 

(1982), Tax Authority Inc., 187 N.J. 4 . 
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For example, in Rachmiel, 90 N. J. 64 6, the Court held that 

respondent may have violated the Disciplinary Rule as newly 

interpreted, but declined to apply its ruling retroactively, 

noting: 

This case is the first opportunity we have had to explain 
the balancing test and the presumption that must be 
invoked in determining what speech violates DR 7-
107(B) (6). Also, our opinion today constitutes the first 
occasion on which we have determined that DR 7-107 (B) (6) 
applies to attorneys who are no longer officially, 
formally, or functionally participating in a continuing 
criminal trial. We are engaged here not in the 
enforcement of the criminal laws but in the shaping of 
disciplinary rules, the purpose of which is to protect 
the public and to edify and improve the legal profession, 
rather than to punish. And just as important, the case 
involves speech, a matter of strong constitutional 
solicitude that should, only with the utmost reluctance, 
be the subject of disciplinary sanctions. 

Id. at 660. Because of the novelty of the issue in the case, the 

Court held that the Rule, as interpreted, "be given prospective 

effect only" and "as matter of fairness, Rachmiel should not be 

found guilty of violating that disciplinary rule. Id.; see also 

Hinds, 90 N.J. 604 (In ethics charges against attorney for 

criticizing trial judge during ongoing criminal trial, declining 

to retroactively apply the Court's new balancing test for when 

extrajudicial speech of an attorney is reasonably likely to 

interfere with a fair trial). 

In R.M. v. Supreme Court, 185 N.J. 208 (2005), in determining 

whether to apply the new rule with respect to confidentiality 

prospective or retroactively, the Court held that 
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the confidentiality rule serves to protect the First 
Amendment rights of grievants while preserving the 
disciplinary system's ability to conduct investigations. 
Although retroactivity may promote free expression and 
does not frustrate currently pending investigations, 
participants have placed great reliance on the prior 
rule of confidentiality. Before the current rule change, 
grievants and witnesses participated in ethics 
investigations with the understanding that their 
identity would remain confidential unless a formal 
complaint was filed. Retroactively applying the new rule 
would reveal their identities and statements despite 
those assurances of confidentiality. Furthermore, 
attorneys accused of minor wrongdoing have accepted 
diversion on the condition of confidentiality. We find 
that full retroactivity would impose an undue hardship 
on participants who justifiably relied on the old 
confidentiality rule. Accordingly, the preexisting 
confidentiality rule shall remain in effect 
in previously concluded matters, whether dismissed, 
diverted, or otherwise resolved. A purely prospective 
application, however, would unnecessarily inhibit speech 
that would otherwise be free. Thus, we hold instead that 
the new rule of confidentiality shall be given "pipeline 
retroactivity," id. at 249, 678 A.2d 642, and shall 
apply in all future cases and in matters that are still 
pending in the disciplinary system. R.M. is entitled to 
the benefit of this ruling. 

Id. at 230-31. 

This Court has a long-standing history of applying new 

interpretations of the RPCs prospectively, much like its 

prospective application of "clarifying decision[s] in a murky or 

uncertain area of the law," or where it was reasonable to have 

relied "on a different conception of the state of the law." Oxford, 

104 N.J. Super. at 520-21. Such is the case here. 

As explained in detail above in section I, supra, at the time 

Sills entered into the retainer Agreement with Delaney, New Jersey 
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courts had held that arbitration provisions between attorney and 

client are lawful, and even encouraged (Daly, supra) ; that an 

arbitration clause must contain clear and unambiguous language 

that the client is waiving his or her right to sue in court, 

Atalese, supra; and that the potential effect of an agreement to 

arbitrate must be clear to the client to be binding upon him, 

Kamaratos, supra. There were no reported or unreported decisions 

or ethics opinions in this State discussing specifically what 

disclosures are required by the attorney, or whether if the 

retainer agreement references a separate document the document 

must actually be re-printed and provided to the client, or what 

terms need to be explained to the client. 

The Arbitration clause in Sills' retainer agreement advised 

Delaney, described as a "sophisticated businessman," that he was 

waiving all rights to a jury trial, that the decision of the 

Arbitrator would be final and binding with no right to appeal and 

that he would engage separate counsel and incur additional expense 

in connection with the arbitration. Those disclosures, Amicus 

submits, clearly and unambiguously apprised Delaney that he was 

waiving his right to sue in court under Atalese, and constituted 

reasonable disclosures in the context of requirements imposed by 

out-of-state decisions and Ethics Opinions. It bears mention, as 

a matter of equity, that in the view of Amicus BCBA the record 

amply supports a conclusion that Mr. Delaney's lawsuit was 
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motivated not by a good faith belief that the disclosures were 

insufficient but rather by abject opportunism. In the absence of 

any guiding authority concerning the appropriate scope of 

disclosure requirements in a retainer agreement, the reliance by 

Sills in this case and members of the Bar in general until this 

time "on a different conception of the state of the law," Oxford, 

supra, was appropriate. Considerations of "fairness and justice" 

require that any decision by this Court to amend or clarify 

existing RPCs governing retainer agreements receive prospective 

application. 

The retroactive application of any newly clarified rules 

concerning retainer agreements could potentially invalidate 

hundreds if not thousands of existing such agreements as non­

compliant with the new disclosure requirements under the RPCs. 

Arbitration provisions in engagement letters are not uncommon; 

their existence and propriety have been recognized in our case law 

for decades. The effect of a retroactive application of the ruling 

in this case would inevitably impose an unreasonable and unworkable 

burden on practicing attorneys by placing in question any retainer 

agreement that deviates ever so slightly from what might be 

considered "standard" and would require counsel to provide every 

client who signed such an agreement with an explanation that would 

comport with this Court's new requirements and obtain every 

client's assent to same. Retroactive application also would, in 
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turn, substantially impact the judiciary, as the courts would 

become inundated with satellite litigation over whether previously 

executed retainer agreements are enforceable. This Court should 

not impose such a burden on the attorneys and courts of this State. 

CONCLUSION 

Amicus urges the Court to reverse the Appellate Division's 

retroactive invalidation of the Sills Retainer Agreement's 

arbitration clause, except with regard to the punitive damages 

waiver and the fee-shifting provisions of the JAMS Rules, and to 

provide prospective guidance to the Bar if in the Court's view it 

is necessary to modify the Bar's current practice for submission 

and execution of retainer agreements. 

Dated: February 18, 2020 
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... / 
By ✓-

--- ------ --- -
Mich a el S. Stein 



 
 
 
 
 
 

EXHIBIT B 



PROPOSED DISCLOSURES FOR A MANDATORY ARBITRATION PROVISION 

This retainer agreement contains a mandatory arbitration provision of all future disputes between the 
attorney and client.  This includes, but is not limited to, claims of alleged legal malpractice against 
the attorney.  Please be advised of the following benefits and disadvantages of arbitration:  

1. General Information.  As a general matter, arbitrations can resolve disputes efficiently, 
expeditiously and at a reduced overall cost. The parties to an arbitration have an 
opportunity to agree on a skilled and experienced arbitrator in a specialized field to 
preside over and decide the dispute outside the public spotlight. Those benefits should be 
weighed against certain limitations, such as a limitation on the exchange of information 
(called discovery), as well as payment of certain upfront costs. Also, as compared to an 
arbitration, the filing party in a civil lawsuit generally can proceed in the county where 
the party resides or where the law firm is located, whereas in an arbitration the place of 
the arbitration is defined in the agreement. In a lawsuit, the case will be decided by a jury 
in open court and will be part of the public record, and the parties will have the right to an 
appeal, whereas arbitrations typically are held in confidence with limited right to an 
appeal. The following specific rules will apply to the arbitration to which you and the 
Firm are agreeing: 

2. Waiver of Jury. By agreeing to arbitrate, both the attorney and client are waiving their 
right to a trial by jury in a courtroom open to the public, and they are both giving up their 
right to seek relief in civil court except in very limited circumstances. 

3. Confidentiality.  The entire arbitration—including any claims the attorney might have 
against the client and any claims the client might have against the attorney—will be 
private and confidential as opposed to proceeding in civil court where the proceedings are 
held in an open courtroom, and the jury’s verdict and award of damages is a matter of 
public record.   

4. Discovery.  The discovery process in an arbitration generally will be more limited than in 
civil court.  For example, the numbers of depositions and other forms of discovery may 
be limited in an arbitration as compared to in civil court.  This, however, has the benefit 
of reducing costs. 

5. Costs.  In arbitration, you as the client will be responsible to pay for some of the costs of 
the arbitration, including your share of the arbitrator’s fees and the upfront costs of the 
arbitration, whereas in civil court the parties do not need to pay for the services of the 
judge other than certain filing fees.  Arbitrators generally bill by the hour. 

6. Arbitrator’s Decision.  The arbitrator’s decision, which will be in writing, will be final 
and binding and neither party will be able to appeal the decision except in very limited 
circumstances. 

7. Selection of the Arbitrator.  The arbitration will be conducted by one impartial 
arbitrator (who may be a former judge, practicing attorney or person who is not an 
attorney), selected by mutual agreement or, if we and you cannot agree, the arbitrator will 
be selected in accordance with the rules governing the arbitration proceeding. 



8. Place of Arbitration.  The arbitration will take place in ____________, New Jersey and 
the arbitrator will apply the substantive law of the State of New Jersey. 

9. Rules of Arbitration.  A copy of the rules that will apply to the arbitration proceeding 
can be found at [INSERT WEBSITE]. 

10. N.J. Court Rule Fee Arbitration.  The client shall retain its absolute right to proceed 
under the fee arbitration rules set forth in New Jersey Court Rule 1:20A, which take 
precedence. 

If you have any questions or concerns about the arbitration process, you should raise them with the 
attorney before executing this retainer agreement. 




