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VIA E-MAIL

Heather Joy Baker

Clerk of the Supreme Court
Hughes Justice Complex

P.O. Box 970

Trenton, New Jersey 08625-0970

Re:  Comments on Proposed Rule Amendments re: Merits Briefing
Dear Clerk Baker:

Please accept these written comments regarding the Supreme Court’s proposed rule amendments
regarding merits briefing, as outlined in the November 3, 2025 Notice of the Bar.

I am a Partner at Pashman Stein Walder Hayden, P.C., and the Director of the firm’s Justice Gary
S. Stein Public Interest Center. Since its creation in 2019, the Center has proudly participated in
dozens of matters before the Supreme Court. Most often our participation has been representing
non-profit organizations serving as amicus curiae, but we have also served as counsel to both
appellants and respondents. Thus, we are familiar with the Court’s current rules and would like to
share how the proposed rules would impact our pro bono practice.

A. Merits Briefing

We applaud the proposed move to a “merits briefing” model, in which the parties submit scheduled
merits briefs after the grant of certification. As the Court recognizes, merits briefs will make it
easier for the Court, the public, and potential amici to understand what issues are pending before
the Court and the precise position of each party on those issues.

B. Amici Submissions

Under current practice, all amici have 75 days from the date the matter is posted on the Supreme
Court’s website to file a brief. Under the proposed rules, amici supporting the appellant will have
only 50 days from the date of certification to file a brief.! In contrast, amici supporting the
respondent will have 80 days to file a brief.? Although we appreciate the Court’s desire to ensure

! Amici briefs supporting appellant are due 10 days after the appellant’s brief, which is due 40 days
after certification is granted. Thus, the amici’s brief is due 50 days after certification is granted.

2 Amici briefs supporting the respondent are due 10 days after the respondent’s brief, which is due
30 days after the appellant’s brief (which is due 40 days after the date certification is granted).

Thus, the amici briefs are due 80 days after certification is granted.
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that appeals proceed more quickly, the truncated schedule for amici supporting the appellant
causes us concern.

The Center most often files amicus briefs in criminal cases and our clients usually support the
criminal defendant. Because the defendant is most often the appellant in a criminal case, our
amicus briefs would be due 50 days after certification is granted under the new rule. That is a loss
of 25 days of working time. In contrast, the respondent’s amici will have more time to file briefs.

Performing pro bono work and representing amici in the Supreme Court is a source of tremendous
pride for the firm and its lawyers. Although certain organizations that regularly serve as amici may
have in-house subject matter experts capable of meeting the proposed 50-day deadline more easily,
our attorneys often draft briefs on issues beyond their typical practice areas while balancing these
responsibilities with demanding private caseloads. They spend a substantial amount of time
performing legal research, interacting with our clients, and collaborating with experienced lawyers
at the firm to ensure our briefs are helpful to the Court. Reducing the deadline by 25 days would
make it more difficult for our lawyers to fit these pro bono matters into their busy practices.

Additionally, the proposed schedule puts amici for appellant at an informational disadvantage.
When amici for the appellant file their briefs, they will have only seen the appellant’s merits brief.
In contrast, amici for the respondent will have seen both the appellant and the respondent’s merits
briefs, as well as opposing amici’s briefs. As the Notice to the Bar recognizes, it is often that
“positions have evolved over time, the arguments have been reframed, or the emphasis on appeal
has shifted due to intervening events.” The proposed schedule deprives appellant’s amici of
knowing how the respondent’s positions have shifted and what opposing amici have argued.

We therefore ask the Court to consider a schedule that ensures that amici for both sides (and amici
who support neither party) have an equal amount of time to file a brief and equal information. One
way to accomplish this is to require that all amicus briefs be filed 10 days after the respondent’s
deadline. The respondent could then submit a response to the amici briefs at the same time the
appellant submits its reply brief. In other words, the Court could consider the following schedule:

Sample Schedule Based on
a 1/1/26 Certification Date
Appellant’s Merits Brief 40 days after certif. granted February 10, 2026
Respondent’s Merits Brief 30 days after appellant’s brief | March 12, 2026
Amici Briefs 10 days after respondent’s brief | March 22, 2026
Appellant’s Reply Brief 24 days after respondent’s brief | April 5, 2026
Respondent’s response to amici 14 days after amici briefs April 5, 2026
Total Briefing Schedule 104 Days

We thank the Court for the opportunity to submit these comments. We welcome any opportunity
to be further involved or to answer any questions.

Sincerely,

CJ Griftin, Esq.



