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REPORT OF THE AD HOC COMMITTEE ON THE UNIFORM BAR EXAMINATION

l. INTRODUCTION

In October 2015, the Supreme Court of New Jersey created the Ad Hoc Committee on the
Uniform Bar Examination (the Committee) to review and recommend to the Court whether New
Jersey should adopt the Uniform Bar Examination (UBE) as a replacement for the state’s
existing bar examination (bar exam) format. The UBE is a standardized test drafted by the
National Conference of Bar Examiners (NCBE), and is uniformly administered, graded, and
scored in participating jurisdictions. Applicants taking the UBE earn a portable score that can be
transferred to other UBE jurisdictions for a set period of time for the purpose of applying for
admission in those other jurisdictions.

When the Committee was formed, approximately seventeen jurisdictions had elected to
adopt the UBE. Most significantly, in April 2015, following an extensive study and written
report by a Court-appointed Committee, the New York Court of Appeals determined to
implement the UBE beginning in July 2016. New York’s transition to the UBE will have a
significant impact on many New Jersey bar applicants, as approximately 50% of all New Jersey
applicants also test in New York and seek concurrent admission in that jurisdiction. In addition,
other states in the Northeast and Midwest are in the process of reviewing the UBE and soon may
become UBE jurisdictions.

In light of those developments, the Supreme Court of New Jersey formed the Committee
and charged its membership with “studying the available literature on the Uniform Bar
Examination, with particular emphasis on the New York Advisory Committee’s report, and, in
addition, examining any issues that may be unique to New Jersey.” The Court directed that,
upon completion of its work, the Committee issue a report setting forth findings and

recommendations to the Court on whether New Jersey should adopt the UBE.
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The Chief Justice of the Supreme Court appointed Senior Associate Justice Jaynee
LaVecchia as Chair of the Committee, named retired Justice John E. Wallace, Jr. as Vice-Chair,
and selected other members of the profession whose insights and experience would inform the
Committee’s work. The membership included representatives of New Jersey’s law schools,
current and retired assignment judges, the Chair of the Board of Bar Examiners, the Statewide
Chair of the Committee on Character, and distinguished practitioners from across the state,
including representatives from the New Jersey State Bar Association, the Garden State Bar
Association, the Hispanic Bar Association of New Jersey, and county bar associations.! The
Executive Director and Assistant Secretary to the Board of Bar Examiners was designated to
serve as senior staff to the Committee.

The instant report and the recommendations contained herein are presented to the Court
in accordance with the Committee’s charge. The report compares the formats of the New Jersey
bar exam and the UBE, describes the Committee’s deliberative process, recounts the substantive
issues addressed by the Committee, and recommends that the Court adopt the UBE. The
members of the Committee wish to thank the Court for the opportunity to serve in considering
this interesting topic of great importance to the Court, the bar, the law schools, their law students,

and the public.

L A complete list of Committee members and their respective associations is included on p. 45.
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Il. THE CURRENT NEW JERSEY BAR EXAMINATION

A. Purpose of the bar exam
Pursuant to Article VI, Section Il, Para. 3, of New Jersey’s Constitution, the Supreme
Court has exclusive jurisdiction over the admission to practice law in the State of New Jersey.
The authority to determine who is qualified to practice law and to set policy regarding the
admission procedure rests solely with the Court. See generally R. 1:24-1 (Bar Examinations); R.
1:24-2 (Qualification for Admission to Examination); R. 1:27-1(a) (Qualification for Licensure).
The bar admission requirements further two important goals -- assessing competence to
practice law and ensuring fitness of character among practitioners.? The former goal is advanced
through educational requirements and, most notably, the passage of a rigorous exam that
measures minimum competency and analytic skill. Other admission requirements, including
certification by the Committee on Character, evaluate and reflect on an applicant’s character and
fitness “to promote the public interest and to protect the integrity of the legal profession.”
B. Components of the current New Jersey bar exam
To qualify for admission to the bar exam, an applicant must be more than 18 years of age
and must have attained a Juris Doctor degree (or equivalent) from a law school approved by the
American Bar Association (ABA). R. 1:24-2(a) & (b). In addition, the applicant must provide

evidence that he or she is a member of the bar in good standing in every other jurisdiction that

2 See American Bar Association, Section of Legal Education and Admissions to the Bar, Bar
Admissions Basic Overview,
http://www.americanbar.org/groups/legal_education/resources/bar_admissions/basic_overview.h
tml (last visited Feb. 12, 2016).

¥ Regulations Governing the Committee on Character 103:1. The Regulations Governing the
Committee on Character, approved, as amended, by the Supreme Court, and effective October 1,
2002, are available at https://www.njbarexams.org/committee-on-character-regulations (last
visited Feb. 12, 2016).
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has ever admitted the applicant to practice. R. 1:24-2(c). To obtain plenary admission to the
New Jersey bar, an applicant must (1) pass the bar exam, (2) earn a qualifying score on the
Multi-State Professional Responsibility Examination (MPRE),* or pass an approved course on
professional ethics given by an ABA-accredited law school, and (3) obtain a certification of good
character by the Committee on Character. R. 1:27-1(a).

The New Jersey bar exam is administered twice annually over a two-day period
(Wednesday and Thursday) during the last week in February and the last week in July. The
exam is comprised of two components, both of which account for 50% of an applicant’s bar
exam score: (1) the Multistate Bar Examination (MBE), a multiple choice test prepared and
graded by the NCBE; and (2) seven essay questions drafted by the Board of Bar Examiners.

The MBE is administered throughout the country® on the last Wednesday of a testing
month. New Jersey then administers the essay portion of its bar exam on Thursday. Notably, all
states other than New Jersey and Massachusetts give the essay portions of their exams on
Tuesday, (i.e., the day before the MBE). Because New Jersey administers its essays on
Thursday, applicants are able to apply for admission to New Jersey and one other state (besides

Massachusetts) in the same administration. The overwhelming majority of New Jersey’s

4 The MPRE is a two-hour multiple-choice exam designed to measure an applicant’s
understanding of the standards governing professional conduct. It is drafted by the NCBE and
administered three times annually, separately from the bar exam administrations. The MPRE, or
substantial equivalent, is required for admission to the bars in all but three jurisdictions:
Maryland, Wisconsin, and Puerto Rico. See National Conference of Bar Examiners, Multistate
Professional Responsibility Examination, http://ncbex.org/exams/mpre/ (last visited Feb. 12,
2016).

® Forty-nine of the fifty states administer the MBE as a part of their bar examination process,
with Louisiana being the sole exception. See National Conference of Bar Examiners &
American Bar Association Section of Legal Education and Admissions to the Bar,
Comprehensive Guide to Bar Admission Requirements 2015 at 25 (2015),
http://www.ncbex.org/pubs/bar-admissions-guide/2015/index.html. New Jersey has been
administering the MBE since its inaugural administration in 1972,
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applicants (approximately 75%) take advantage of that opportunity, with most seeking
concurrent admission in New York or Pennsylvania: Approximately 50% of New Jersey
applicants test concurrently in New York; approximately 25% test concurrently in Pennsylvania.
Applicants testing in New York and New Jersey may elect to take the MBE in either state and
then transfer their MBE score toward admission in the other jurisdiction. The same is not true
for applicants seeking concurrent admission in New Jersey and Pennsylvania because the
Commonwealth requires that applicants sit for the MBE in Pennsylvania.

The MBE is prepared by the NCBE, and has been part of the New Jersey bar exam since
1972. “The purpose of the MBE is to assess the extent to which an examinee can apply
fundamental legal principles and legal reasoning to analyze given fact patterns.”® The MBE
consists of 200 multiple choice questions covering the subjects of civil procedure, constitutional
law, contracts, criminal law and procedure, evidence, real property, and torts. The test is
administered in two, three-hour sessions (i.e., a morning and an afternoon session), with 100
questions in each session.’

The essay portion of the New Jersey bar exam is prepared by the New Jersey Board of
Bar Examiners, and consists of seven essays designed to examine a candidate’s ability to reason,
analyze, and express himself or herself in a professional, analytically sound manner. The
morning session consists of four questions over three hours, and, the afternoon session consists
of three questions over two hours and fifteen minutes, for an average of forty-five minutes per

essay. The essay portion of the New Jersey bar exam does not test on New Jersey-specific law.

6 National Conference of Bar Examiners, Multistate Bar Examination,
http://www.ncbex.org/exams/mbe/ (last visited Feb. 12, 2016).

" National Conference of Bar Examiners, Preparing for the MBE: Test Format and Subject
Matter, http://www.ncbex.org/exams/mbe/preparing/ (last visited Feb. 12, 2016).
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Rather, like the MBE, the essays test in areas of general application, including questions on civil
procedure, constitutional law, contracts, criminal law, evidence, real property, and torts.

An applicant’s essay scores are based on his or her ability to identify and analyze issues
embedded in a hypothetical fact pattern, and to present an organized, coherent, and well-written
response within the prescribed format. On some questions, that may require the applicant to
write a concise document that approximates the work product of a practicing lawyer. For
example, an applicant may be asked to assume the role of an attorney, assistant prosecutor, or
law clerk to a judge, and to draft a memorandum analyzing the relevant legal issues. Each of the
applicant’s seven essay responses are graded on a scale of one to six, for a total maximum raw
score of forty-two.2 The raw essay scores then are scaled to the MBE using a mathematical
process that maintains the rank ordering of individuals’ essay scores, but spreads the applicants’
scores across the MBE scale so that the scores can be compared.®

Once the MBE and essay grades have been scaled, the Board of Bar Examiners looks to
the average of an applicant’s scaled MBE and essay scores to determine if the applicant meets
New Jersey’s “cut” score (i.e., passing score) of 133. Applicants with an average score of 133 or
higher pass the New Jersey bar exam.

C. Certification by Committee on Character
All applicants must demonstrate their character and fitness by showing honesty, integrity,

fiscal responsibility, trustworthiness, and a professional commitment to the judicial process and

8 More information regarding the grading process for New Jersey’s current bar exam is available
on the Board of Bar Examiners’ website, including a publication entitled Information for Bar
Exam Applicants, https://www.njbarexams.org/appinfo.action?id=1 (last visited Feb. 12, 2016).

% Scaling is used in most states across the country, including those administering the UBE, and
is the protocol recommended by the NCBE. That process has been derived by psychometricians
(i.e., highly trained experts in test administration and statistics) who validate standardized testing
instruments that measure the knowledge, skills, and abilities required for the practice of law.
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the administration of justice. Pursuant to Rule 1:25, the Committee on Character reviews the
personal record and reputation of each applicant for admission to the bar to determine fitness to
practice law. The Committee on Character’s careful review and ultimate conclusion whether to
certify a candidate for admission is critical in the licensure process.
D. New Jersey-specific education requirements for newly admitted attorneys

Although the New Jersey bar exam does not test applicants in their knowledge of New
Jersey-specific law, the Supreme Court requires newly admitted attorneys to study New Jersey
legal topics through dedicated coursework in areas of local law. At one time, newly admitted
attorneys were required to complete a Skills and Methods course within three years of admission.
However, in December 2009, the Court eliminated the Skills and Methods course, and replaced it
with the requirement that newly admitted attorneys complete their continuing legal education
(CLE) obligations in designated areas of New Jersey law. Thus, newly admitted lawyers must
obtain fifteen credits in any five of the following nine subjects during the first full two-year
compliance period:

New Jersey basic estate administration; New Jersey basic estate planning; New

Jersey civil or criminal trial preparation; New Jersey family law practice; New

Jersey real estate closing procedures; New Jersey trust and business accounting;

New Jersey landlord/tenant practice; New Jersey municipal court practice; and

New Jersey law office management.

[See BCLE Reg. 201:2.]
The requirements were designed to ensure that newly admitted attorneys are knowledgeable on

current New Jersey law in important basic areas and possess the skills necessary to fulfill their

professional obligations to New Jersey clients.

7|Page



I11. THE UNIFORM BAR EXAMINATION (UBE)

A. Overview of the UBE

The UBE is a standardized test of minimum competence for licensure to practice law.
“The UBE is designed to test knowledge and skills that every lawyer should be able to
demonstrate prior to becoming licensed to practice law.”'° The key anticipated benefit to
applicants is that each receives a portable (i.e., transferrable) score that can be used to apply for
admission in other UBE jurisdictions for a period of time fixed by the receiving jurisdiction.

The UBE is prepared by the NCBE, and is uniformly administered, graded, and scored by
each of the participating jurisdictions (i.e., UBE jurisdictions). In addition to administering the
NCBE’s uniform exam, UBE jurisdictions must adhere to certain other conditions, including
transferring and accepting the UBE score to and from other UBE jurisdictions. If the applicant’s
score meets the minimum passing score set by another UBE jurisdiction, the score can be
accepted for the purpose of applying for admission in that other jurisdiction.

Although UBE scores are portable, applicants still must meet all of the admission
requirements imposed by each jurisdiction, such as minimum passing score, educational
requirements, and character and fitness certification. UBE jurisdictions also retain control over
critical aspects of exam administration and bar admission, including the determination of who
may sit for the bar exam, who will be admitted to practice, and for how long incoming UBE
scores will be accepted. Importantly, it is only an applicant’s UBE score, and not his or her

status as an admitted attorney in another UBE jurisdiction,* that is transferrable.

10 National Conference of Bar Examiners, Uniform Bar Examination,
http://www.ncbex.org/exams/ube/ (last visited Feb. 12, 2016).

11 For that reason, participating in the UBE is not the equivalent of admission on motion -- the
process of admitting an out-of-state attorney to practice law based on admission in another
jurisdiction, provided the attorney meets other prerequisites. New Jersey does not permit
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B. Exam components
The UBE consists of three components: the Multistate Bar Examination (MBE), the
Multistate Essay Examination (MEE), and the Multistate Performance Test (MPT).
As noted earlier in this Report, the MBE is a multiple-choice test covering a broad range
of topics. The MBE currently is administered as part of the bar exam in New Jersey and all other
states, with the exception of Louisiana (illustrated below). Jurisdictions that administer the UBE

weight the MBE component 50% of an applicant’s overall score.

LEGEND NOT SHOWN ON MAP
B MBE Administered M District of Columbia
MBE Mot Administered B Guam

B Northern Mariana Islands
M Palau
Puerto Rico

W Virgin Islands

[Source: National Conference of Bar Examiners, Jurisdictions Administering the
MBE, http://www.ncbex.org/exams/mbe/ (last visited Feb. 12, 2016).]

admission on motion, and the Committee’s discussion of the UBE drew a careful distinction
between the two concepts. It bears mentioning that another Supreme Court Committee -- the
Special Committee on Attorney Ethics and Admissions -- prepared a report in May 2015 that
addresses whether the Court should embrace admission on motion.

12 National Conference of Bar Examiners, Multistate Bar Examination,
http://www.ncbex.org/exams/mbe/ (last visited Feb. 12, 2016).
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The MEE is a written exam comprised of six essay questions, each thirty minutes in
length, testing law of general application. “The purpose of the MEE is to test the examinee’s
ability to (1) identify legal issues raised by a hypothetical factual situation; (2) separate material
which is relevant from that which is not; (3) present a reasoned analysis of the relevant issues in
a clear, concise, and well-organized composition; and (4) demonstrate an understanding of the
fundamental legal principles relevant to the probable solution of the issues raised by the factual
situation.”*® The MEE is currently administered in twenty-eight states and the District of
Columbia (illustrated below). Jurisdictions that administer the UBE weight the MEE component

30% of an applicant’s overall score.

LEGEND NOT SHOWN ON MAP
B MEE Administered B District of Columbia
MEE Not Administered B Guam

B Morthern Mariana Islands
B Palau
Puerto Rico

Virgin Islands

[Source: National Conference of Bar Examiners, Jurisdictions Administering the
MEE, http://www.ncbex.org/exams/mee/ (last visited Feb. 12, 2016).]

13 National Conference of Bar Examiners, Multistate Essay Examination,
http://www.ncbex.org/exams/mee/ (last visited Feb. 12, 2016).
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The MPT also is a written test that consists of two, ninety-minute tasks designed to test
practical lawyering skills. “The MPT is designed to test an examinee’s ability to use
fundamental lawyering skills in a realistic situation and complete a task that a beginning lawyer
should be able to accomplish.”** Unlike the other exam components, the MPT is not a test of
substantive knowledge, but rather “is designed to evaluate certain fundamental skills lawyers are
expected to demonstrate regardless of the area of law in which the skills arise.”*® The MPT
requires examinees to “(1) sort detailed factual materials and separate relevant from irrelevant
facts; (2) analyze statutory, case, and administrative materials for applicable principles of law;
(3) apply the relevant law to the relevant facts in a manner likely to resolve a client’s problem;
(4) identify and resolve ethical dilemmas, when present; (5) communicate effectively in writing;
and (6) complete a lawyering task within time constraints.”®

The MPT is currently administered in thirty-eight states and the District of Columbia
(illustrated below). Jurisdictions that administer the UBE weight the MPT component 20% of an

applicant’s overall score.

14 National Conference of Bar Examiners, Multistate Performance Test,
http://www.ncbex.org/exams/mpt/ (last visited Feb. 12, 2016).

15 1bid.

16 Judith A. Gundersen, Bar Examiner, MEE and MPT Test Development: A Walk-Through
from First Draft to Administration at 29 (June 2015).
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LEGEND NOT SHOWN ON MAP

B MPT Administered M District of Columbia
MPT Not Administered B Guam
B Northern Mariana Islands
M Palau
Puerto Rico

Virgin |slands

[Source: National Conference of Bar Examiners, Jurisdictions Administering the
MPT, http://www.ncbex.org/exams/mpt/ (last visited Feb. 12, 2016).]

If desired, jurisdictions also may add an assessment of candidate knowledge of
jurisdiction-specific content through a separate test, course, or combination thereof, as an
additional condition of bar admission.

As noted, New Jersey currently utilizes the MBE. However, New Jersey does not use the
MEE or MPT. Instead, the New Jersey bar exam contains seven essays drafted by the Board of
Bar Examiners to test an applicant’s ability to present an organized, coherent, and well-written
response within the prescribed format. The current New Jersey exam does not include a
dedicated, task-based practical component. Importantly, the subject areas covered by the
components of the UBE and the New Jersey bar exam are the same.

The UBE is administered over the course of two days. Unlike New Jersey’s

Wednesday/Thursday schedule, the UBE is given on Tuesday/Wednesday, with the MEE and
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MPT administered on Tuesday, and the MBE administered on Wednesday. In order to earn a
portable UBE score, applicants must sit for all portions of the UBE in the same UBE jurisdiction
and in the same administration. Notably, UBE jurisdictions may elect to accept MBE scores
earned in another jurisdiction (or in a prior administration) for the purpose of making local
admission decisions. However, an applicant who relies on a transferred MBE score for
admission cannot earn a portable UBE score.
C. Increasing acceptance of the UBE and/or its testing components

As of the date of this report, nineteen jurisdictions have adopted the UBE.1” Although
UBE jurisdictions initially were located predominantly in the Western regions of the country,
New Hampshire became the first state in the Northeast to adopt the UBE commencing with the
July 2014 exam administration. The New York Court of Appeals recently announced that it will
administer the UBE beginning with the July 2016 exam. New York is the largest testing
jurisdiction to adopt the UBE, and, following New York’s announcement, several New England
states have indicated that they are considering a transition to the UBE. However, at this time,
there is no indication that Pennsylvania -- our other jurisdiction with significant overlapping
applicants -- is among those jurisdictions contemplating adoption of the UBE.

We note that all states, with the unique exception of Louisiana, already use some or all of
the components of the UBE, even if they have not made a formal transition to become UBE

jurisdictions.

17 Those jurisdictions include Alabama, Alaska, Arizona, Colorado, Idaho, lowa, Kansas,
Minnesota, Missouri, Montana, Nebraska, New Hampshire, New Mexico, New York, North
Dakota, Utah, Washington, Wyoming, and the District of Columbia. National Conference of Bar
Examiners, Jurisdictions that Have Adopted the UBE, http://www.ncbex.org/exams/ube/ (last
visited Feb. 12, 2016).
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For example, on the East Coast, Rhode Island and Connecticut are using all components of the
UBE, as is Illinois, another large testing state with which New Jersey shares applicants. The
District of Columbia, which had been using the UBE components, recently announced its

adoption of the UBE, beginning with the July 2016 exam administration.

18 As of the date of this Report, the District of Columbia has adopted the UBE, but it is not
reflected in the map’s depiction of UBE jurisdictions. The map also depicts Vermont as having
adopted the UBE, adding Vermont to the UBE jurisdictions recited above. The Vermont
Supreme Court has conveyed to the Board of Bar Examiners its support for adopting the UBE,
and has directed the Board to propose rule changes to enable the adoption of and transition to the
UBE in Vermont. If the proposed rules are adopted, the Board expects to administer the UBE in
Vermont beginning in July 2016.
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IV. COMMITTEE REVIEW
A. The backdrop of New York’s Report

In November 2014, the New York Court of Appeals appointed an Advisory Committee to
study a proposal to adopt the UBE in New York and to administer a separate, New Y ork-specific
exam. In respect of the latter, it bears mention that New York’s then-existing bar exam format
tested on local New York law and had done so historically. Through an interactive process, New
York’s Advisory Committee gathered information from the legal and academic communities,
and collected and reviewed data from various sources on the UBE, New York state bar
processes, and general passage rates.

In April 2015, the Advisory Committee issued its “Final Report to Chief Judge Jonathan
Lippman and to the Court of Appeals,”*® recommending the adoption of the UBE.?° The
Advisory Committee expressed its belief, based on its review and study, that the new testing
paradigm “will fairly assess competency,” “protect clients,” and “adapt to the geographic and
economic realities of 21st century practice.”?! Portability, the Advisory Committee stated, “is
crucial in a legal marketplace that is increasingly mobile and requires more and more attorneys
to engage in multi-jurisdictional practice.”?> The Advisory Committee determined that a

portable score would be of “significant advantage” to bar applicants, who could then apply for

19" Advisory Committee on the Uniform Bar Examination, Final Report to Chief Judge Jonathan
Lippman and to the Court of Appeals (N.Y. April 2015), http://www.nycourts.gov/ip/bar-
exam/pdf/FINAL%20REPORT_DRAFT_April_28.pdf.

20 Because, as stated above, the New York State bar exam historically had tested applicants on
their knowledge of local law, the Advisory Committee recommended that the Court of Appeals
retain that aspect of its bar testing protocol by simultaneously implementing state-specific
licensing components -- an online “New York Law Course” and a separate, online 50-question
multiple choice exam -- along with the adoption of the UBE. Id. at 1.

2L |bid.
22 1d. at 2.
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admission in other UBE states, subject to other jurisdiction-specific admission requirements.
The Advisory Committee added that the increased mobility also might benefit legal employers,
clients, and the public because a wider applicant pool likely would result in a more efficient
delivery of legal services and increased representation of traditionally under-served groups.?

In placing a positive value on portability, the Advisory Committee acknowledged the
concern of certain stakeholders, including some bar associations, that the New York market
would “be flooded with out-of-state attorneys,” and result in an increased competition for jobs.?*
However, the Advisory Committee noted that the benefit of portability would be limited to
recent graduates, and that applicants’ UBE scores are portable for only a short time.?> Although
the Advisory Committee acknowledged that adoption of the UBE might yield some additional
applicants in New York, it determined that the feared “influx” likely will be offset by applicants
who use a UBE score earned in New York to seek admission out of state.?®

In the end, New York’s Advisory Committee concluded that concerns based on fear of
competition were “overstated,” and further characterized the desire to exclude out-of-state
applicants as “protectionist.”?’ The Advisory Committee determined that such concerns were
not appropriate considerations in assessing eligibility to practice law. Rather, the bar
examination is “a consumer protection measure,” designed to ensure that applicants demonstrate

minimum competence to practice law before earning the ability to represent clients.?
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With regard to the exam itself, New York’s Advisory Committee concluded that the
UBE’s inherent structure provided tremendous benefit because it includes two MPT questions,
“which require applicants to use fundamental lawyering skills to perform a legal task.”?® The
Advisory Committee stated that implementing two practical tasks, rather than the single MPT
previously included in the New York State bar exam, “will help better assess whether applicants
possess the skills that are necessary to enter practice.”*® As for the essay component of the bar
exam, the Advisory Committee determined that administering the UBE “would not result in a
substantial change in test administration,” because New York simply would be replacing its five
New York essays with six essay questions (i.e., the MEE) on generally accepted legal topics.

Before recommending the adoption of the UBE, the New York Advisory Committee
reviewed whether migrating to a new bar exam would impact disparately the bar passage rates
for certain groups within the applicant population, a concern that had been of long-standing
interest to the New York bar and Judiciary. The Committee observed no evidence to substantiate
the concern that the UBE would either advantage or disadvantage any particular subgroup.
Nevertheless, the Advisory Committee recommended that the Court of Appeals conduct a three-
year study to monitor the transition to the UBE, with emphasis on bar passage trends.

B. Our Committee’s review and investigative process

In compliance with the Supreme Court’s direction, the Committee began its review of the
UBE with a detailed study of the New York Report. The Committee observed that many of the
issues relevant to New York’s Advisory Committee also bear on our Committee’s charge; others,

such as New York’s concern for the loss of state-specific testing, were not applicable.

d

2 |d. at 2.
30 |pid.
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In addition, the Committee noted that unlike New York, New Jersey is not confronted
with a purely abstract or theoretical question of whether to adopt the UBE. Because
approximately 50% of New Jersey’s applicants test concurrently in New York, New York’s
determination to administer the UBE beginning in 2016 will have unavoidable, real, practical
implications for New Jersey applicants. As described further below, after the July 2016 exam,
bar applicants may no longer be able to seek concurrent admission in New York and New Jersey.
Thus, maintaining the status quo in New Jersey will have repercussions for our dual-state bar
applicants that are different from, but no less disruptive than, those inherent in adopting the
UBE. Adopting the UBE, however, would preclude bar applicants from seeking concurrent
admission in New Jersey and Pennsylvania (roughly 25% of New Jersey’s current applicant
pool).

Whether or not Pennsylvania determines to embrace the UBE, a substantial impact
necessarily will be visited upon New Jersey applicants due to New York’s adoption of the
uniform exam. That impact is imminent and unavoidable. In weighing those competing
concerns, the Committee recognized that its charge is to recommend the best path for our
applicants and for the protection of the public, looking not merely to the recent experiences and
preferences of other jurisdictions, but also to the quality of the UBE and the potential to benefit
New Jersey’s stakeholders.

In carrying out its charge, the Committee met as a full Committee for five general session
meetings at which the membership discussed the potential benefits and challenges attendant to
adopting the UBE. Meetings were conducted on October 22, November 12, and December 16,
2015, as well as on January 13 and February 12, 2016. Against the backdrop of New York’s

thorough report, the Committee reviewed a substantial body of additional material to delve into
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specific areas of concern for the Committee members and New Jersey stakeholders. The record
included, among other items, academic literature on topics such as the drafting, administration,
and scoring of the UBE; submissions from jurists in UBE jurisdictions providing the most
current information available with regard to their experiences with the UBE; material gathered
and prepared by staff to the Board of Bar Examiners regarding New Jersey’s exam
administration and testing processes; and state and national data compiled by staff in response to
questions raised in the course of the Committee’s review. The written material is discussed more
precisely below in connection with the Committee’s analysis on particular topics.

The Committee requested oral and written comments from the legal community and
interested members of the public. By Notice to the Bar dated October 28, 2015, the Committee
announced a public hearing, to be held at the Law Center in New Brunswick, New Jersey on
November 18, 2015. (Appendix A). The Notice also requested written comments addressing
the benefits and potential disadvantages of adopting the UBE in New Jersey. The Notice
included an overview of New Jersey’s current testing procedures, a detailed description of the
UBE, and a summary of the possible benefits and disadvantages of adopting the UBE. The
Notice was published on the Judiciary’s website and in the New Jersey Law Journal. The
closing date for written comments originally was set at November 30, 2015. Following requests
from the New Jersey State Bar Association, the deadline for the submission of written comments
was extended to December 30, 2015, and later, to January 22, 2016. The extensions were
announced in Notices to the Bar dated November 20, 2015, and December 24, 2015,
respectively, and were publicized on the Judiciary’s website and in the New Jersey Law Journal.

The Committee received a small number of written comments from members of the legal

and academic communities, as well as the public. (Appendix B). The comments expressed
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individuals’ views both in favor of and in opposition to the UBE, as well as group comments
provided by the Student Bar Association of Rutgers Law School (Camden location), the Supreme
Court Committee on Minority Concerns, and the New Jersey State Bar Association. The
Committee thanks all of the contributors who took the time to submit comments to facilitate the
Committee’s work on this important topic.

As a group, the Student Bar Association of Rutgers Law School (Camden location)
submitted a collaborative comment stating that adoption of the UBE generally is disfavored by
those students who provided feedback to the student organization. The Association represented
that students at Rutgers University’s Camden location principally are concerned by the
anticipated loss of ability to seek dual admission in Pennsylvania and New Jersey in a single
exam administration.

The Supreme Court Committee on Minority Concerns (SCCMC) highlighted certain
issues for the Committee’s consideration, but declined to take a definitive position favorable or
opposed to adoption of the UBE. The SCCMC urged the Committee to examine carefully the
design and development of the UBE components, and emphasized the importance of maintaining
a written component to the bar exam.

The individuals who submitted comments included law students, recent graduates, and
seasoned practitioners. The majority of those individuals favored adoption of the UBE for
various reasons, primarily the perceived benefits of score portability. The commenters who
favored adoption of the UBE recognized that, at least temporarily, applicants would be unable to
seek concurrent admission in New Jersey and Pennsylvania. However, they opined that, in time,
particularly if New Jersey were to adopt the UBE, Pennsylvania might come to view the exam’s

merit and determine to adopt the uniform format.
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At the public hearing, on November 18, 2015, representatives of the Committee heard
testimony from two witnesses: (1) a representative of the New Jersey State Bar Association, and
(2) a Juris Doctorate Candidate (2L) from New York Law School. (Appendix C).

The State Bar Association acknowledged the benefits of the UBE for applicants, and
stated that, given the benefits of portability, “it may be time for New Jersey to adopt the UBE.”
However, the overall tone of the State Bar Association’s message was cautionary and identified
“areas of concern,” including whether the UBE might impact the number of attorneys licensed in
the state, whether the UBE ensures competency to practice law, and whether New Jersey law
students are prepared to take the UBE. The State Bar Association provided preliminary charts
and statistics from which it had drawn initial negative conclusions about the UBE’s impact on
other states’ bar passage rates. (Appendix D). The Bar asked for an extension of time to analyze
the meaning behind the figures, and represented that it would undertake that investigation and
analysis.

Based in part on the initial concerns expressed by the leaders of the Bar, the Committee
obtained additional data and shared that clarifying information with the Bar through its
designated Committee representative. Ultimately, the Bar’s final submission to the Committee
concluded that New Jersey should continue to study the issue and make no change to its bar
exam protocol at this time. The State Bar Association urged the Committee to reserve action on
the UBE for at least one year, in the hope that additional information might be gleaned from the
collective experiences of other states. The State Bar Association also preferred to know, prior to
the adoption of the UBE, what accommodations would be made for applicants seeking dual

admission in New Jersey and Pennsylvania.
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The law student who testified recommended adopting the UBE, emphasizing that a
portable score would increase applicants’ access to jobs, among other benefits. He also brought
to the attention of the Committee a draft resolution adopted by the ABA’s Law Student Division,
which encouraged adoption of the UBE. (Appendix E). The resolution was brought before the
ABA'’s House of Delegates during the ABA Midyear meeting, and was adopted formally on
February 8, 2016. The ABA’s adopted resolution “urges the bar admission authorities in each
state and territory to adopt expeditiously the Uniform Bar Examination.”3!

Separately, the Committee also reviewed resolutions adopted in 2010 by the Conference
of Chief Justices and the ABA Section of Legal Education and Admissions to the Bar, which
similarly urged the states to consider participating in the development and implementation of a
uniform bar exam with scores that are transferrable among jurisdictions. (Appendix F, G). The
resolutions noted that the modern practice of law includes greater multijurisdictional practice,
and that “knowledge of local law can be addressed through a mandatory educational component,
a separate state-specific assessment, or a combination thereof.” (Appendix F, G).

Finally, the Committee reviewed material submitted from knowledgeable persons in bar
testing generally, and UBE testing in particular. Those subject-matter experts included jurists
from states that have adopted the UBE and experienced leaders of New Jersey’s own Board of
Bar Examiners.

Among those jurists was the Honorable Cynthia L. Martin of Missouri, President of the

Missouri Board of Law Examiners when Missouri became the first state to adopt the UBE.

31 See American Bar Association, House of Delegates Resolution 109,
http://www.americanbar.org/content/dam/aba/images/abanews/2016mymres/109.pdf (last visited
Feb. 12, 2016).
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Judge Martin provided testimony before New York’s Advisory Committee in February 2015,
and submitted a written statement to our Committee to expand on her testimony and reflect her
state’s recent experience with the UBE. (Appendix H). In her testimony before New York’s
Advisory Committee, Judge Martin defined the bar exam as a test of minimum competence to
practice law, and rated the UBE as “a tried and true mechanism” for assessing applicants’
abilities in that regard. (Appendix H, Attachment 1 at 127, 129). She shared that Missouri’s
experience with the UBE had been positive and had not ushered in the “parade of hypothetical
horribles” that initially were feared by skeptics. (Id. at 128).

Judge Martin also addressed whether the UBE had caused a decline in the bar passage
rate and whether the performance of minority applicants had been impacted by the UBE.
According to Judge Martin, the overall passage rate did not decline in Missouri with the adoption
of the UBE, but rather increased slightly and then stabilized. Similarly the passage rate for
minority applicants increased slightly when Missouri adopted the uniform exam. Echoing her
testimony before the New York Advisory Committee, Judge Martin conveyed to the Committee
that Missouri has not seen any evidence that the UBE has a disparate impact on minority
applicants.

The Honorable Rebecca Berch (retired) was Chief Justice of the Arizona Supreme Court
when it adopted the UBE. Like Judge Martin, Chief Justice Berch testified before New York’s
Advisory Committee, and provided our Committee with an updated statement reflecting the most
current information on the subject of the UBE’s administration. (Appendix I). Chief Justice
Berch reported that Arizona is pleased with the UBE, noting that applicants have been greatly
benefitted by the advent of portable scores, and that passage rates have remained stable.

According to Chief Justice Berch, the UBE initially was opposed by Arizona’s organized bar,
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which feared that portable scores would open “the floodgates” and that experienced lawyers
would arrive to compete for clients. (Ibid.). However, those concerns dissipated after
practitioners observed that scores may be transferred only for a short time.

The Committee also had the great benefit of input from Elizabeth Weiler, Esq., the Chair
of the New Jersey Board of Bar Examiners. Ms. Weiler presented very valuable comments
concerning the quality of the UBE, and, at the request of the Committee Chair, she reduced some
of her commentary to memorandum format for inclusion in the public record. (Appendix J). In
her statement assessing the UBE components, Ms. Weiler specifically addressed and explained
her confidence in the quality of the MEE and MPT -- the two components of the UBE not
presently administered in New Jersey. Ms. Weiler observed that both the New Jersey bar exam
and the UBE test on law of general application, such that if an applicant is studying for the
current New Jersey exam, he or she also is preparing for the material covered on the UBE. In
Ms. Weiler’s view, the exams’ coverage and quality are aligned, and adoption of the UBE would
not result in substantive alteration in New Jersey’s testing protocol. Pivoting from Ms. Weiler’s
comments, the Committee’s law school representatives similarly reported that, in their view,
New Jersey’s law school graduates would be prepared to take the UBE without any significant

changes to the law schools’ existing curriculum.
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V. COMMITTEE DISCUSSION AND ANALYSIS
A. Accurate measure of competence to practice law

In determining whether to recommend adoption of the UBE, the Committee first
considered the purpose of professional licensing exams. Like the New York Advisory
Committee, the Committee readily acknowledged that the purpose of the bar exam is to protect
the public through a test of minimum competence. It is not an anti-competitive device. Itisa
tool to assure protection of the public served by attorneys licensed in New Jersey.

Therefore, before considering any potential benefits or drawbacks of adopting the UBE,
the Committee viewed its task as first settling the threshold question of whether the UBE is a
fair, accurate, and reliable means of measuring competence to practice law. To resolve that
inquiry, the Committee undertook a detailed review of the processes by which the UBE exam
questions are drafted, administered, and graded. As a result of that review, the Committee
reports to the Court that it is fully satisfied that the UBE is an accurate measure of an applicant’s
competence to practice law, which, if adopted, will maintain New Jersey’s steadfast commitment
to protecting the public.

First, the Committee noted that New Jersey has been administering the NCBE’s multiple-
choice test (i.e., the MBE) since 1972, and has cultivated ample confidence in the test as a
measure of an applicant’s general legal knowledge. In fact, the uniformly drafted and
administered test accounts for 50% of an applicant’s overall score on the current New Jersey bar
exam. If New Jersey were to adopt the UBE, the MBE would continue to account for 50% of an
applicant’s score, with the remaining 50% allotted to the MEE and MPT, which comprise 30%
and 20% of the overall UBE score, respectively. The Committee observed that such a transition
would effectively replace New Jersey’s seven essay questions, with the NCBE’s six essay

questions (i.e., MEE) and two practical tasks (i.e., MPT).
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Because New Jersey’s current essay questions test on general legal principles, rather than
local, substantive law, the Committee concluded that a transition to the MEE would have a de
minimis impact on applicants. The Committee further concluded that the introduction of the
MPT would not harm New Jersey applicants because many already are exposed to that testing
format in neighboring jurisdictions. Moreover, the Committee members representing New
Jersey’s law schools confirmed that the content and format of the MEE and MPT would not
require a change in the schools’ curricula. In addition to teaching the general legal topics
covered on the MEE, the law schools already are training their students in the practical legal
skills tested on the MPT. Increasingly, the schools have emphasized skills-based training, in part
because so many of their graduates take bar exams involving practical questions, such as New
York, Pennsylvania, and California.

To confirm the perceived validity of the MEE and MPT components, the Committee
reviewed academic and professional organizations’ articles describing how the test materials are
drafted and vetted by the NCBE. The literature described a rigorous development process for the
MEE and MPT.% It begins with Drafting Committees, comprised of professors, attorneys, and
judges from various jurisdictions, who draft, review, and edit proposed questions. The proposed
questions and their grading materials are then reviewed by outside content experts to evaluate
their “thoroughness, accuracy, and clarity.”*® They also are pretested by newly licensed
attorneys, who provide detailed feedback on the test material. Approximately fifteen months
prior to administration, the MEE/MPT Policy Committee reviews the material and discusses any

items of concerns. The material is further cite-checked and proofread by lawyer-editors and

32 See, e.g., Gundersen, supra at 30.
33 |hid.
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editorial assistants to ensure the accuracy of the material and to confirm that the legal principles
remain sound law. Having reviewed the NCBE’s meticulous preparation and vetting of MEE
and MPT test components, the Committee is confident that the broad scope of review and input
from learned contributors support the perceived quality of the test materials.

To assist its discussion of the background material, the Committee’s experienced test
administrator, the Chair of the Board of Bar Examiners, reviewed in detail the MEE and MPT
testing formats. Bringing to bear her twenty-six years of experience in the area of bar exam
administration, Ms. Weiler reported that she found tremendous consistency between the New
Jersey essay component and the MEE. Specifically, Ms. Weiler found similarity in several
important areas, including, in her considered opinion, that

e the questions appear fair, well-researched, and well-worded;
e there are no extra or unnecessary words employed in the questions;

7 L

e there are no “tricks or aha-s,” “runway lights,” or obvious hints embedded in the
questions; candidates must themselves identify the subject matter of the question,
e.g., torts, constitutional law, real property, contracts;

e the questions are neutral and devoid of any potentially offensive references from
the standpoint of race, sex, religion, politics, gender, or diverse cultures;

e the questions also are devoid of pop-culture references or terminology common
among certain geographic regions or cultures, such that it might not be familiar to
all candidates and might therefore disadvantage some subset of candidates;

e the questions appear to be written so that candidates can distinguish themselves
based on their knowledge of applicable general law and their abilities to reason, to
apply the facts to the law, to organize, and to communicate coherently; and

e the questions appear to include enough issues so that grading can be done on the
six-point scale currently employed by New Jersey graders.

[(Appendix J)].
Ms. Weiler similarly expressed confidence that the MPT questions are “well-written and well-

presented, and provide a fair opportunity for the candidates to demonstrate practical lawyering

27|Page



skills.” In sum, Ms. Weiler represented to the Committee that the UBE tests on the same legal
topics as the current New Jersey bar exam, utilizes the same general testing stratagem, and
requires applicants to demonstrate the same lawyering skills.

Notably, some of Ms. Weiler’s impressions, particularly with regard to the fairness of the
test materials, were aligned with views that had been exchanged among some Committee
members. In particular, Felipe Chavana, Esg., Executive Director of Essex-Newark Legal
Services and designee of the Hispanic Bar Association of New Jersey, expressed the view that as
a uniformly drafted and administered exam, the UBE’s essay component (the MEE) would be
prone to eliminate any perceived racial, ethnic, or regional advantage or disadvantage.

Following an in-depth discussion of the material, the Committee found that the MEE and
MPT are fair, well-written, and well-researched testing instruments. The Committee concluded
that the MEE and MPT are licensure exam materials of high quality sufficient to gauge
competence to practice law with reliability and accuracy. In so concluding, the Committee noted
that those testing mechanisms are being utilized in the overwhelming majority of jurisdictions:
Thirty-one jurisdictions administer the MEE, and forty-one jurisdictions administer the MPT .34
The prevalence of the UBE test components was additional convincing evidence of the exam’s
effectiveness as a measure of minimum competence and weighed heavily in the Committee’s
evaluation of the UBE’s testing components’ soundness and quality. The Committee also

considered the collective assurances of the law school representatives that New Jersey’s law

34 See Gundersen, supra at 30. In 2016, two additional jurisdictions will administer the MEE,
and one will add the MPT. Kansas will add the MEE and the MPT in February 2016 with its

first administration of the UBE. Similarly, New York will add the MEE in July 2016 with its

first administration of the UBE.
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school graduates are equipped to handle a switch to the UBE format, recognizing that many
applicants already take the UBE (or some of its components) in other jurisdictions.

B. Consistency in scoring practices and passage rates

After concluding that the UBE components are accurate testing tools, the Committee
investigated the grading processes and scoring metrics to ensure reliability and freedom from
bias. In response to questions and concerns raised by its members and by the public, the
Committee delved deeply into that topic, and, based on its review, is satisfied that the UBE is
scored fairly.

Given that each state grades the MEE and MPT questions for its own applicants, the
Committee initially had questions about accuracy and consistency in that process, particularly
because applicants will be permitted to apply for admission to the New Jersey bar based on a
UBE score earned in another jurisdiction. Stated differently, the Committee was concerned that
there might be an inherent unreliability in yielding partial control of the grading process to
entities other than the New Jersey Board of Bar Examiners. In discussing that topic, Ms. Weiler,
Chair of the Board of Bar Examiners, explained that other large jurisdictions, including New
York and Pennsylvania, currently use similar grading and regrading processes to those utilized in
New Jersey, and that our grading and regrading processes would not be changed if New Jersey
were to adopt the UBE. Ms. Weiler and Ms. Susanne Johnson, the Executive Director of the
Board of Bar Examiners, detailed the exhaustive processes by which the NCBE trains graders
across all UBE jurisdictions to ensure uniformity, consistency, and accuracy on the MEE and
MPT. Based on their collective experience and familiarity with test administrators across the
country, Ms. Weiler and Ms. Johnson expressed the view that New Jersey can be very

comfortable with other states’ grading abilities and their seriousness of purpose.
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For completeness, the Committee explored the hypothetical scenario in which graders in
another jurisdiction might grade more leniently than graders in New Jersey. The Committee
specifically sought to confirm that New Jersey applicants would not be harmed by grading
anomalies. To explore that topic, the Committee reviewed articles and other materials that
explained the mathematical process that accounts for grading discrepancies, namely “scaling.”
Through the process of scaling, any theoretical subjectivity in applicants’ MEE and MPT scores
is mitigated by plotting the scores against the MBE scores for the same administration. Because
the MBE is not subjective and is evaluated for consistency from year to year, it serves currently
as a demonstrably effective quality-control mechanism. Ms. Johnson expanded on the
information conveyed in the articles and clarified the concept of scaling through an in-depth
explanation and illustrative examples. (Appendix K). Following its deliberation, the Committee
was satisfied that the UBE’s scoring processes are fair, accurate, and consistent.

Similarly, the Committee is satisfied that adoption of the UBE is unlikely, in and of itself,
to have any impact on the passage rate in New Jersey. To the extent that the State Bar
Association raised that as a specific concern, staff to the Committee investigated the states that
were asserted to have a significant passage rate change, negative or positive, due to the adoption
of the UBE. From that review, the Committee determined that the passage rate changes
identified as worrisome by the State Bar Association instead were aligned to state-specific
alterations made to the states’ exam protocol, and could not fairly be attributed to UBE
implementation. (Appendix L). For example, the State Bar Association noted that Montana
experienced an overall drop in its passage rate following adoption of the UBE. However, the
Committee learned that, with the adoption of the UBE, Montana also raised its passing score

from 260 to 270, which unsurprisingly corresponded with a decrease in its passage rate.
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Similarly, the perceived drop in Nebraska’s passage rate coincided with a lengthening of its
exam session (from one-and-one-half days to two full days) and, by extension, a likely increase
in the familiar phenomenon of test-taker fatigue. In addition, the Committee noted that many of
the states cited by the State Bar Association as experiencing a change in their passage rates have
extremely small testing populations, e.g., Montana (180) and Wyoming (83),% such that a
difference of one or two more applicants passing or failing results in the appearance of a
significant percentage change.

In sum, the Committee concluded that the data relied on by the State Bar Association did
not support the generalized conclusions reached by the Bar. Further, the Committee noted the
downward national trend in recent bar exam scores overall, including in jurisdictions that do not
administer the UBE. (Appendix M). The downward trend impacted UBE and non-UBE
jurisdictions alike, demonstrating no special link between bar passage rates and the UBE and
dispelling any such inference advanced by the State Bar Association. Thus, the Committee
found no evidence to suggest that there would be any purported change in passage rates that
would be attributable to New Jersey’s adoption of the UBE. If the Court chooses to adopt the
UBE, the Court may wish to reexamine the issue after three years’ experience with the uniform
exam, in order to assess whether there has been any impact on the passage rate that is attributable
to the UBE.

Although the Committee found no evidence of bias in the UBE or its grading policies, the
Committee sought reassurance that the UBE would not have a disparate impact on any particular

subgroup of the test-taking population. On that point, the Committee drew support from the

3 See National Conference of Bar Examiners, The Bar Examiner: 2014 Statistics at 10-11 (Mar.
2015), http://lwww.ncbex.org/dmsdocument/164.
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detailed analysis and review conducted by the New York Advisory Committee.®® Following its
comprehensive analysis, the New York Advisory Committee determined, “[t]here is simply no
available evidence suggesting that the UBE would negatively affect (or, for that matter,
positively affect) any particular demographic group.”®’

On that issue, the Committee was informed further by the experiences of other
jurisdictions that have adopted the UBE. Ms. Johnson, the Executive Director of the Board of
Bar Examiners, reported to the Committee that New Mexico, which recently began administering
the MEE and MBE exams in anticipation of its transition to the UBE, reported no observable
impact on the passage rates for minority test takers when it introduced the uniform tests. That
issue was of particular concern to the bar exam administrators in New Mexico, given the state’s
significant minority population, including three major racial and ethnic subgroups. The
Committee was informed that staff to the New Mexico Board of Bar Examiners had carefully
monitored test results for any impact on minority subgroups and found none.

Similarly, Judge Martin, who testified before New York’s Advisory Committee, provided
our Committee with current information on the issue. Judge Martin informed the Committee that
the Board of Law Examiners in Missouri has not received complaints that the UBE has had a
disparate impact on minority applicants. In fact, statistical data collected by the University of
Missouri at Kansas City Law School indicates a slight increase in the passage rates for minority
demographic groups. Judge Martin’s experience is consistent with the testimony provided by the

NCBE before New York’s Advisory Committee, wherein the NCBE affirmed that “no

3% Advisory Committee on the Uniform Bar Examination, Final Report to Chief Judge Jonathan
Lippman and to the Court of Appeals at 53-63 (N.Y. April 2015).

37 1d. at 61.
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jurisdiction that has adopted the UBE has reported any adverse impacts on the bar passage rates
of any particular group.”*®

In light of that body of evidence, and based on first-hand accounts from states that have
implemented the UBE, the Committee is satisfied that the adoption of the uniform exam should
not have a disparate impact on any testing population. 3 In fact, some members of the
Committee opined that the adoption of a uniform exam -- drafted, vetted, and graded with all the
resources of a nationally organized entity -- only would advance the precepts of fairness and
consistency, to which the New Jersey Board of Bar Examiners long has been committed.

To the extent that some stakeholders and members of the public may yet have
reservations about the UBE, the Committee took comfort in the fact that New Jersey will retain
control over its admission requirements, and that all other licensing prerequisites established by
the Supreme Court remain intact. Applicants still must

e earn a bar exam score that meets the minimum cut score established by the Court;

e earn a qualifying score on the MPRE, or pass an approved course on professional
ethics given by an ABA-accredited law school,

e attain certification from New Jersey’s Committee on Character, further
safeguarding the public; and

e complete continuing education course work in important areas of New Jersey law,
following admission to the practice of law.

3 ]d. at 60.

39 If the Court is inclined to adopt the UBE, the Committee’s law school representatives noted
that, were the Court to conduct a post-adoption review of the UBE, New Jersey’s law schools
could be helpful in providing data to inform the Court’s analysis with regard to applicant
subgroups.
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The Committee is confident that if New Jersey transitions to the UBE as its metric for measuring
competence, the exacting admission standards will continue to protect the public and uphold
New Jersey’s reputation for excellence.

C. Score portability

Having determined that the UBE is an effective measure of competency, the Committee
turned to consider whether New Jersey should embrace the exam in lieu of the current testing
paradigm. Throughout the course of its deliberations, the Committee members discussed
portability as a considerable advantage to adopting the UBE. Applicants in UBE jurisdictions
earn a score that is transferrable to other UBE jurisdictions for a period of time established by
each UBE jurisdiction and can be used to gain admission in those other jurisdictions, provided

the score meets the jurisdictions’ established cut scores and the applicant meets other admission

requirements. In addition to other benefits, portability recognizes that the modern practice of law
increasingly calls for geographic flexibility and multijurisdictional practice. Yet it is not a
subterfuge for eliminating state-based geographic limits to attorney licensure. A candidate has a
limited time to exercise UBE score portability and remains subject to each state’s individual cut
score and admission requirements.

Like the New York Advisory Committee, our Committee members placed significant
positive value on score portability, candidate autonomy, and professional mobility, particularly
in this time when law students are graduating into a difficult job market. The Committee
reasoned that portable UBE scores will benefit applicants and their families by allowing greater
mobility among recent law graduates and will benefit the public through the provision of
increased legal resources in currently under-served areas. The Committee noted, as did the New
York Advisory Committee, that portability might be of particular assistance to military families,

which often are called on to relocate.
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As a practical matter, UBE score transfers are not restricted to semiannual exam
administrations, but rather can be transferred on request. That means that, rather than waiting for
the next bar exam administration, an applicant seeking admission in a UBE jurisdiction can
begin the process of applying at any point during the year, provided the applicant complies with
the processes established by that jurisdiction.

In addition to enhanced mobility, score portability also will help alleviate the
considerable financial strain facing applicants who currently sit for multiple bar exams. That
concern was raised by members of the public, in comments and through testimony, and was a
recurrent theme throughout the Committee’s discussions. In particular, members of the
Committee representing New Jersey’s law schools spoke on behalf of their student communities,
and urged the Committee to consider the financial impact of preparing for and sitting for
multiple bar exams in different jurisdictions, all the while many students have significant student
debt and mounting living expenses. The academic members relayed that, currently, students take
multiple bar exams out of necessity to enhance their marketability; the members opined that if
New Jersey were to adopt the UBE, applicants would have the opportunity to gain employment
before expending additional funds on potentially superfluous bar applications.

Those concerns were echoed and expanded on by Ms. Johnson, the Executive Director to
the Board of Bar Examiners, who addressed an issue that impacts the approximately 75% of
applicants who seek admission concurrently in New Jersey and another jurisdiction. Ms.
Johnson explained that, in her experience, many applicants decide to take two bar exams to
increase their marketability following graduation because they are not sure where they ultimately
will practice. However, inherent in that two-test model is an added financial and mental fatigue

cost. Dual-state applicants must test for three consecutive days. Those applicants, some of
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whom come from non-neighboring states such as Florida or Texas, take the first portion(s) of the
exam out-of-state, and then travel on Tuesday or Wednesday night to take the remaining
portion(s) of the exam in New Jersey. The three-day testing model is grueling and increases
costs and fatigue for New Jersey candidates.

In response to concerns raised by some members, and, in particular, the State Bar
Association, the Committee considered whether adopting the UBE might impact the number of
applicants seeking admission to the bar of New Jersey. Although the potential impact is difficult
to quantify prospectively, the Committee attempted to gauge such impact by canvassing other
jurisdictions that have adopted the UBE. As a result, the Committee’s discussions were
informed by the experiences of UBE jurisdictions, which found no material change in their
overall annual admission numbers post-UBE. Ms. Johnson explained that, generally, the same
relative population of applicants applies for admission after a state adopts the UBE; the only
change is that some of the applicants are no longer sitting for the exam in that state, and are
relying on a UBE score earned in another jurisdiction. To the extent that some commenters
expressed concern about an influx of UBE transfers that might amount to a significant increase
in overall bar admissions, the commenters’ speculation did not account for the corollary decrease
in applicants actually sitting for the exam in New Jersey. On closer examination, the applicant
pools in the existing UBE jurisdictions appear to be in equipoise once one accounts for both

testers and transfer applicants. %°

40" Because the applicant pool is expected to be relatively unaffected by adoption of the UBE, the
impact on the budget for the Board of Bar Examiners is projected by the Executive Director to be
minimal at most. Adopting the UBE would increase certain costs, such as the added expense of
purchasing MEE and MPT test materials from the NCBE (an additional cost of $50 per
applicant); however, other costs are projected to decrease. Less space for applicant testing likely
would be required, thereby decreasing its expenditure for test centers and other applicant-driven
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In further attempting to estimate the impact that the UBE might have on overall attorney
admissions, some members of the Committee expressed the view that New Jersey might
experience a slight increase in applicants, despite the negligible change that other UBE
jurisdictions experienced. Members noted that the New Jersey, New York, and Pennsylvania
legal markets are attractive to prospective attorneys, and, consequently, New Jersey may
experience a slight rise in the number of applicants with the advent of score portability. Other
members posited that there may be a slight decline in the number of applicants. For reasons
similar to those stated above, the members believed that many applicants who would have sought
dual admission under the current testing model will wait, if the UBE is adopted in New Jersey,
until they secure employment, rather than applying to the New Jersey bar as a matter of course.

Relatedly, some members of the Committee initially expressed concern that portable
scores might increase local competition for New Jersey law school graduates and practicing
attorneys because it will permit out-of-state applicants to seek jobs, and ultimately clients, in
New Jersey. The Committee therefore considered whether New Jersey attorneys, particularly
solo practitioners and those in small firms, likely would be impacted by adoption of the UBE.
Ultimately, the Committee concluded that the impact, if any, would not be substantial: Score
transfers are only available for a defined period of time, and, thus, they would not operate as a
means for seasoned and experienced attorneys to gain admission to the New Jersey bar. Based
on other states’ experiences, there is no indication that portable scores will result in the feared

“influx” of new applicants; in fact, some members of the Committee projected that New Jersey

costs. Adopting the UBE in New Jersey likely would have a negligible financial impact for the
Board of Bar Examiners, which experience has been borne out in other UBE jurisdictions.
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may experience a small decline in admissions as students take a wait-and-see approach to their
employment and consequently bar admission applications.

Finally, members of the Committee observed that the availability of score transfers does
not equate to automatic admission. Applicants still must pay the application fee (currently
$575), and comply with all admission and licensing requirements, including certification by the
Committee on Character and CLE course work following admission. The Committee found that
those safeguards are likely to restrict the applicant pool to law school graduates who have a
sincere and invested interest in practicing law in New Jersey.

The Committee was mindful that its charge was to determine the best course forward to
ensure that New Jersey applicants are adequately and fairly tested on their competence to
practice law. Although the members were sensitive to any perceived impact on practicing
attorneys, the Committee, like the New York Advisory Committee, determined that protectionist
barriers and parochial interests could not drive its ultimate recommendation on this attorney-
licensing issue. Having found that the UBE is an effective and accurate means of measuring
minimum competence, and that score portability is a considerable and desirable advantage that
will inure to the benefit of New Jersey applicants, the Committee recommends that the Court
adopt the UBE as its testing mechanism.

D. Practical implications for dual-admission applicants

In recommending adoption of the UBE, the Committee recognized the plight of those
New Jersey bar applicants who wish to gain admission concurrently in a non-UBE jurisdiction.
Presently, by administering its essays on Thursday, New Jersey accommodates applicants who
seek dual admission in a single exam administration. As a result, approximately 50% of New
Jersey’s bar applicants seek concurrent admission in New York, and approximately 25% seek

admission in Pennsylvania. The Committee was mindful of the significance that the opportunity
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for dual admission plays when students select a law school and, ultimately, determine where they
will begin their legal practice. In large part, it is the Committee’s desire to maximize
employment opportunities and facilitate admission in multiple states that has led to its conclusion
that the UBE presents the best path forward for New Jersey-based applicants.

Due to the tremendous overlap in testing populations, New York’s adoption of the UBE
raises real and practical concerns for New Jersey’s applicants. However New Jersey determines
to react, two distinct populations will be most affected and, consequently, are deserving of
particular mention: (1) applicants who are seeking concurrent admission in New York and New
Jersey, and (2) applicants seeking admission in Pennsylvania and New Jersey. The potential
impact on those applicant subgroups was the subject of several public comments and was a topic
of much Committee discussion.

As described previously, applicants seeking concurrent admission in New Jersey and
New York under the existing schedule take New York’s essays on Tuesday and New Jersey’s
essays on Thursday; applicants may choose to take the MBE in either jurisdiction on
Wednesday. That said, New York will begin administering the UBE exam in July 2016. At that
time, the Committee anticipates that all applicants seeking admission in New York and New
Jersey will elect to sit for the MBE in New York, in order to earn a portable UBE score. That
shift may well result in additional travel costs and burdens on New Jersey applicants seeking

dual admission in the July 2016 administration.*

41 Historically, out-of-state applicants to the New York bar were assigned to sit for the exam in
Albany. In peak years, out-of-state applicants, including many from New Jersey, have been
assigned to the overflow exam location in Buffalo. The Committee anticipates that, with the
increase in applicants taking the MBE in New York, more New Jersey applicants may be
assigned to sit for the exam in Buffalo, a significant distance for those returning for New Jersey’s
essays on Thursday.
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The impact on dual New York and New Jersey applicants is anticipated to be even more
consequential beyond July 2016. Although New York’s Board of Law Examiners has agreed to
transfer applicants’ MBE scores for the July 2016 administration, we cannot expect that New
York will continue the practice beyond that date. If that occurs, applicants will no longer be able
to test in New York and New Jersey concurrently. Instead, applicants who wish to be admitted
in New York and New Jersey will be required to sit and pay for multiple exam administrations
(e.g., New York in July 2017 and New Jersey in February 2018). Thus, an additional benefit
from New Jersey’s adoption of the UBE would be avoidance of that undesirable result, which
otherwise will impact approximately 50% of New Jersey’s testing population.

That said, the Committee was sympathetic to the unfortunate circumstance that, all other
circumstances remaining the same, would be imposed on dual New Jersey and Pennsylvania
applicants were New Jersey to adopt the UBE. Although adoption of the UBE would enable
applicants to seek admission in New York and New Jersey, it would prevent applicants from
seeking admission in New Jersey and Pennsylvania in the same exam administration. The
potential conflict for New Jersey and Pennsylvania test takers is two-fold. First, Pennsylvania
requires applicants to sit for the MBE in Pennsylvania, and will not accept an MBE score earned
in New Jersey. Because applicants must take all components of the UBE in the UBE testing
jurisdiction to receive a transferrable score, applicants would be required to take the MBE in
New Jersey and, under Pennsylvania’s current policy, would not be permitted to transfer that
score to Pennsylvania. Second, Pennsylvania administers its essays on Tuesday, which is the
same day that New Jersey would be administering the written components of the UBE (i.e., MEE
and MPT). Because applicants could not take the essay portions of both states’ exams, and

because they could not transfer their MBE scores to Pennsylvania, applicants would not be able
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to seek admission in New Jersey and Pennsylvania concurrently. The Committee noted that the
scheduling conflict would impact approximately 25% of its current testing population, and that
the burden likely would fall more heavily on Pennsylvania residents: According to the most
recently updated information, of the roughly 950 applicants who sought dual admission in
Pennsylvania and New Jersey in 2015, approximately 650 of them registered from Pennsylvania,
approximately 200 registered from New Jersey, and the remainder registered from other
jurisdictions.

Ultimately, the Committee weighed the significant benefits of adopting the UBE against
the anticipated challenges, and determined that continuing to accommodate dual Pennsylvania
and New Jersey applicants -- although desirable -- is not a sufficient reason to decline adoption
of the UBE. The Committee noted that communication between Pennsylvania and New Jersey
concerning this issue has begun, and, so long as Pennsylvania remains a non-UBE state, the
Committee is hopeful that those discussions will continue in order to determine whether some
form of accommodation can be reached for dual New Jersey-Pennsylvania applicants.

E. Administrative considerations

In light of its recommendation to adopt the UBE, the Committee also considered two
administrative considerations that the Court would have to address in transitioning to the uniform
exam: (1) setting a passing score for the UBE, and (2) establishing a transfer period for scores
earned in other jurisdictions.

In response to concerns raised by the State Bar Association, the Committee discussed
what the Court might establish as a passing score (i.e., “cut” score) for the UBE. The Executive
Director of the Board of Bar Examiners explained that based on New Jersey’s current “cut” score
of 133 (on a 200-point scale), an equivalent passing score for an applicant taking the UBE would

be a 266 (on a 400-point scale). The Committee discussed that there does not appear to be any
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reason to question the current standard for passing the bar exam, and that changing the standard
would make comparison of historic passage rates and UBE passage rates impossible in the
future.

With regard to transfer periods, the Committee noted that each UBE jurisdiction may set
its own period for the acceptance of scores earned in other testing jurisdictions. The Committee
observed that transfer periods range from twenty-four months up to sixty months, with the most
common limitations period being thirty-six months. (Appendix N).

In discussing an appropriate transfer period for New Jersey, the Committee observed that
score portability was most likely to benefit applicants in the first three years of practice, as they
look for and secure employment and determine where they will establish their legal practice.
Based on its discussion, the Committee endeavored to recommend a transfer period that would
maximize the benefits of portability for recent graduates, without making admission through
UBE portability the means of expanding the practices of attorneys who were more established in
their careers. That policy determination seemed to the Committee better suited for the Court’s
consideration in a setting other than that which was our Committee’s charge. The Committee
weighed the possible benefits of a shorter transfer period, such a twenty-four month period, but
determined that a brief transfer window likely would encourage applicants to perpetuate the
existing practice of seeking admission in multiple jurisdictions unnecessarily. The Committee
found that such circumstances would cut against the cost-savings of portable scores for recent
graduates. Ultimately, the Committee found a thirty-six month period to be a reasonable transfer
period that strikes an appropriate balance between the various stakeholder interests. Therefore,
the Committee determined to recommend the period of time most frequently selected by states

adopting the UBE -- three years.
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V1. RECOMMENDATIONS

In light of the above findings, the Committee, by overwhelming majority vote,*
respectfully recommends that New Jersey adopt the UBE as a replacement for its existing bar
exam format. The Committee has concluded that the UBE is a well-written exam that fairly
assesses minimum competency to practice law, and that transitioning to the UBE would bestow
considerable benefits on New Jersey stakeholders, while also upholding New Jersey’s high
standards for attorney licensure. To assure continued satisfaction with the UBE, and to monitor
general concerns voiced during the Committee’s discussions, the Committee recommends that
the Court evaluate the UBE after three years of experience with its administration.

In taking this step, the Committee notes that it does not view adoption of the UBE as
eliminating state-line barriers to attorney licensure or ceding local control over professional
standards. The portability inherent in administering the UBE does not diminish the Supreme
Court’s supervisory role over attorney admissions or the standards required of New Jersey
attorneys. Nor does it eliminate new attorneys’ existing obligation to attain familiarity with
areas of local law through completion of Court-approved course work. The Committee’s
recommendation is simply to replace the current protocol for assessing minimum competence to
practice law with another format that similarly requires applicants to demonstrate competency.

The Committee emphasizes that the content covered by the UBE and the current New
Jersey bar exam is aligned, and, more particularly, that the current New Jersey exam does not
contain a state-specific component that would be lost by adopting the UBE. With regard to
assuring knowledge of local law, the Committee does not perceive a need to administer a

separate examination that would measure knowledge of New Jersey law as a new requirement

2. The Committee’s vote was sixteen to one in favor of adopting the UBE, with the State Bar
Association’s representative casting the sole vote in opposition.
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for admission to the bar. Rather, the Committee recommends that the Court maintain the CLE
obligations required for newly admitted attorneys, including mandatory New Jersey coursework.
If the Court is inclined to adopt the Committee’s recommendation, it will have to address
certain corollary issues regarding New Jersey’s transition to the UBE, such as setting New
Jersey’s passing UBE score and establishing the duration for which applicants may transfer UBE
scores to New Jersey. In respect of the former, the Committee unanimously recommends that
the Court establish a cut score of 266 -- the mathematical equivalent to New Jersey’s current cut
score of 133 -- in order to maintain New Jersey’s high standard of competency, and to allow for
direct comparison of the UBE results against prior exam administrations. The Committee also
unanimously recommends that the Court allow three years for the transfer of UBE scores, which
would permit applicants to reap the benefit of score portability as they settle into their practice.
Finally, the Committee notes that if the Court adopts the UBE, New Jersey likely will be
entitled to a seat on the NCBE’s UBE Committee, where New Jersey will have input into UBE
administration, regulations, and content. We note that all other UBE jurisdictions currently are
members of that Committee. The Court may wish to see New Jersey’s representatives play an
even more active role in connection with NCBE activities to make certain that our views are
heard and valued and to ensure that New Jersey remains a leader among testing jurisdictions.

In sum, the Committee recommends that the Court

e adopt the UBE;
e establish a cut score of 266;

e monitor the impact on bar passage rates and admission data, either in its own
capacity or with the assistance of outside groups, such as New Jersey’s law
schools; and

e allow UBE scores to be transferred for a period of three years.

The Committee is confident that this course will benefit New Jersey’s legal community, while

upholding the Court’s commitment to the service and protection of the public.
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NOTICE TO THE BAR

SUPREME COURT AD HOC COMMITTEE ON THE | : J
UNIFORM BAR EXAMINATION |

CHAIR: JUSTICE JAYNEE LAVECCHIA
VICE CHAIR: JUSTICE JOHN E. WALLACE, JR. (RETIRED)

The New Jersey Supreme Court created the Ad Hoe Committee on the Uniform Bar
Examination to review and recommend to the Court whether New Jersey should adopt the
Uniform Bar Examination (UBE) as a replacement for the state’s existing bar examination
format. Recently, following an extensive study and wriiten report, the New York Court of
Appeals determined to implement the UBE beginning with the July 2016 administration, which
will impact significantly applicants for the New Jersey bar examination. In light of this
development, the Supreme Court has charged the Ad Hoc Committee with studying the available
literature on the UBE, with particular emphasis on the report authored by the New York
Advisory Committee, and examining any issues unique to New Jersey.

‘With that as its charge, the Ad Hoc Committee hereby requests oral and/or written
comment from the legal community and interested members of the public. The Ad Hoc
Committee will hold a public hearing for oral comments on Wednesday, November 18, 2015,
from 6:00 p.m. to 8:00 p.m., at the New Jersey Law Center iz New Brunswick, New Jersey. If j
you would like to make a short presentation at the hearing, please notify Committee Staff 1
Susanne Johnson by telephone (609-984-3073) or email (susanne johnson@judiciary.state.nj.us).
If time permits, other attendees may speak during this public hearing.

Written comments may be sent by November 30, 2015, to the Ad Hoc Committee on the
Uniform Bar Examination, Attention: Committee Staff Susanne Johnson, Supreme Court Clerk’s
Office, Richard J. Hughes Justice Complex, P.O. Box 973, Trenton, New Jersey, 08625-0973.
Comments may also be submitted via e-mail to the following address:

Comments. Mailbox(@judiciary.state.nj us. Those submitting comments by mail should include
their name and address, and those submitting comments by e-mail should include their name and
e-mail address. The Ad Hoe Committee will not consider comments submitted anonymously,
Comments are subject to public disclosure.

After the Ad Hoc Committee has received and considered the comments and completed
its review of the subject matter, it will issue a report setting forth its specific findings and
recommending to the Court whether New Jersey should adopt the UBE, This report is expected

for the Coutt’s review in early 2016.

stige Jaynee LaVecchia, Chair
Ad Hoe Committee on the
: Uniform Bar Examination
Dated: October 28, 2013
Attachment



SUPREME COURT AD HOC COMMITTEE ON THE
UNIFORM BAR EXAMINATION

TO THE LEGAL COMMUNITY AND INTERESTED MEMBERS OF THE PUBLIC:
REQUEST FOR COMMENT

The Supreme Court Ad Hoc Committee on the Uniform Bar Examination requests
comments to inform its findings and recommendation as to whether New Jersey should adopt the
Uniform Bar Exam (UBE),

The UBE is a standardized test consisting of three exam components authored by the
National Conference of Bar Examiners (NCBE); the Multistate Bar Fxamination (MBE), the
Multistate Essay Examination (MEE), and the Multistate Performance Test (MPT). The MBE is
a multiple choice test consisting of 200 questions covering a broad range of topics and is
currently administered in all states except Louisiana, The MEE is comprised of six essay
questions testing law of general application, and is currently administered in 28 states and the
District of Columbia. The MPT includes two tasks designed to test practical lawyering skills,
and is currently administered in 38 states and the District of Columbia. Although New Jersey
currently utilizes the MBE, it does not use the MEE or MPT, Instead, the New Jersey exam
contains seven essays drafted by the Board of Bar Examiners and does not include a task-based
practical component. In addition fo administering the NCBE’s uniform exam, UBE jurisdictions
must adhere to certain other conditions, including transferring and accepting the UBE score to
and from other UBE jurisdictions, Jurisdictions may add local compoenents to the UBE if
desired. New Jersey does not test on local Iaw.

At this time, 17 jurisdictions have clected to adopt the UBE, Applicants in UBE states
receive a score that is portable (i.e., transferrable) to other UBE jurisdictions for a fixed period of
time. If the applicant’s score meets the minimum passing score set by another UBE jurisdiction,
the score can be accepted for the purpose of applying for admission in that other jurisdiction.
Note that although UBE scores are portable, applicants still must meet all of the admission
requirements imposed by each state, including, for example, minimum passing score, educational
requirements, and character and fitness certification, among other considerations.

Recently, following an extensive study and comprehensive written report, New York
determined to implement the UBE beginning with the July 2016 examination,! It is expected
that New York’s transition to the UBE will have a significant impact on New Jersey, as
approximately 50% of all New Jersey bar applicants also test in New York, In addition, it is
anticipated that other states in the region soon may become UBE states, following New York’s
lead.

1 See Advisory Commiﬁec on the Uniform Bar Examination, Final Report to Chief Judge
Jonathan Lippman and to the Court of Appeals (Apr. 2015), http://nycourts. gov/ip/bar-

exan/pdfFINALY20REPORT DRAFT April 28.pdf.




In light of these developments, the Supreme Court has charged the Special Committee
with studying the available literature on the Uniform Bar Examination, with particular emphasis
on the New York Advisory Committee’s report, and, in addition, examining any issues that may
be unique to New Jersey, Upon completion of the charges, the Committee will issue a report
setting forth its findings and recommending to the Court whether New Jersey should adopt the
UBE. This report is expected for the Court’s review in early 2016.

How will New .Ier&ey applicants be affected by the adoption of the UBE in other states?

As stated above, the current New Jerscy bar examination consists of the Multistate Bar
Examination {(MBE) on Wednesday and seven essays, prepared by the Board of Bar Examiners,
on Thursday. That schedule allows applicants to seek admission in New Jersey and in
neighboring states in a single examination administration. For example, in New York and
Pennsylvania, the two states in which the majority of New Jersey applicants also test,? the essays
are given on Tuesday. Applicants who test in New Jersey and another jurisdiction take that
state’s essays on Tuesday, the MBE on Wednesday, and New Jersey’s essays on Thursday.

Critically, however, UBE states are not required to transfer MBE scores to non-UBE
states, and we cannot expect that they will. Transferring MBE scores for ail dual-state applicants
increases the administrative burden on UBE jurisdictions. Therefore, as nearby jurisdictions
transition to the UBE (e.g., New York and potentially Vermont, July 2016), we can no longer
expect that those states will continue to share applicants’ MBE scores with New Jersey past that
date. It is anticipated that UBE jurisdictions will end the practice, thereby preventing applicants
from seeking admission in New Jersey and certain other jurisdictions (e.g., New York)
concurrently.

What are the possible benefits and disadvantages of adopting the UBE?

When considering whether to recommend the adoption of the UBE, the Ad Hoc
Committee will review a number of factors, including the anticipated benefits and potential
challenges inherent in moving to participate in the uniform examination, The factors below,
while not exhaustive, illustrate some of the advantages and concerns considered by jurisdictions
exploring a transition to the UBE, or which have recently opted to participate in the uniform
examination,

Score portability and applicant autonomy are among the principle benefits of
administering the UBE, The portability of an applicant’s UBE score fosters mobility among
recent law graduates, which may be of particular benefit in a difficult job market. Portability of
one’s UBE score also recognizes the prevalence of multijurisdictional practice in the modem
legal community, as many of our attorneys are practicing across state lines, particularly in
Pennsylvania and New York.

2 For context, approximately 50% of New Jersey’s applicants also seek admission in New York;
25% of New Jersey’s applicants also seek admissicn in Pennsylvania.




As a practical matter, UBE scores can be transferred upon request among participating
states. This means that rather than waiting for the next bar examination administration, an
applicant seeking admission in a UBE jurisdiction immediately can begin the process of applying
for admission, provided the applicant complies with the processes established by that
jurisdiction.

Along the same lines, score portability removes the need for applicants seeking
admission in two jurisdictions (e.g., New York and New Jersey) to test for three days in a row as
they currently must. Alternatively, applicants who seek admission in multiple jurisdictions
currently must prepare for and sit for multiple bar examinations in successive administrations
(e.g., taking one exam in July and another in February). If New Jersey were to adopt the UBE,
its applicants could take the single two-day examination and transfer their scores to any UBE
jurisdiction without sitting for an additional day of testing or taking a subsequent exam.

However, adopting the UBE would impact certain dual-state applicants differently.
Although adoption of the UBE would permit applicants to easily seek admission in New York
and New Jersey, it would prevent applicants from seeking admission in New Jersey and
Pennsylvania in the same examination administration. If New Jersey were to adopt the UBE,
New Jersey would be required to administer its essays on Tuesday, instead of Thursday, thereby
conflicting with Pennsylvania’s essay examination, which also is administered on Tuesday.
Further, Pennsylvania requires its applicants to sit for the MBE in Pennsylvania, and will not
accept an MBE score transferred from another jurisdiction. This requirement would conflict
with New Jersey’s administration of the UBE because, in order for a UBE score to be
transferrable, applicants must take all parts of the test (including the MBE) in the UBE state,
Therefore, if New Jersey were to adopt the UBE, an applicant could not fulfill the requirements
of New Jersey’s and Pennsylvania’s bar examinations in a single administration.

Another potential concern of adopting the UBE might be the loss of control over the
drafting of the written components of the exam, specifically the transition to the NCBE’s essays
(MEE) and practical writing tasks (MPT), Like the UBE, the New Jersey bar examination
currently tests on multi-state subjects only and does not contain a New Jersey-specific
component, In addition, even if New Jersey were to adopt the UBE, the Board of Bar Examiners
still would retain Iocal control over admission requirements, including the minimum passing
score, education requirements, and character and fitness certification for admission in New
Jersey,

Submission of Public Comment

Against that backdrop, the Ad Hoe Committee hereby requests oral and/or written
comment from the legal community and interested members of the public addressing the benefits
and potential disadvantages of adopting the UBE in New Jersey, Those seeking to submit a
comment should follow the procedure set forth in the Notice to the Bar, published above.
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JUSTICE LaVECCHIA: All right. I think we'll
start tonight's public hearing. Good evening,
everyone. I am Associate Justice Jaynee LaVecchia.
And I'd like to welcome everyone to the public hearing
of the Supreme Court AD Hoc Committee on the Uniform
Bar Examination. I have some opening remarks I'd just
like to read into the record because we're going to
make a transcript from tonight's proceeding.

The New Jersey Supreme Court created the Ad
Hoc Committee te review and recommend to the Court
whether New Jersey should adopt the Uniform Bar
Examination commonly referred to as the UBE. And that
would be as a replacement for the State's existing Bar
Examination format. As T mentioned, I'm an associate
justice of the court, and I'm honored *o serve as chair
of the Committee. And present today are
representatives of the Committee who I am pleased to
have in attendance today. I'm going to ask them to
please just identify themselves for our record starting

with former president of the State Bar Mr. Bottitta.

MR. BOTTITTA: Thank you, Justice. Joseph A.
Bottitta.

MR. BRIERLEY: Douglas S. Brierley.

MR. LEDERMAN: Stuart M. Lederman.

MS. WEILER: Elizabeth Weiler.
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JUSTICE LaVECCHEIA: Thank you very much. A
transcript of today's hearing will be made available to
all of the distinguished members of the legal community
who have volunteered their time and have agreed to
serve as mempbers of this important Cemmittee, but who
are not present to actually be here to receive your
comments in person. As you are likely aware, the New
York Court of Appeals recently determined to implement
the UBE beginning with the July 2016 administration.

The transition will directly impact
applicants for the New Jersey Bar Examination. In
light of the recent development in New York cur Supreme
Court has charged the Ad Hoc Committee to study the
available literature on the UBE with particular
emphasis on the report authored by the New York
Advisory Committee, and for our Committee to examine
any issues unique to New Jersey.

With that as our chargé the Committee issued
a notice to the Bar in request for comment seeking
input from the legal Community'to inform cur findings
and our ultimate recommendation as to whether New
Jersey should adept the UBE. We thank those who are in
attendance tonight for answering that call for public
comment.

After the Ad Hoc Committee has received and
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4
considered the comments and has completed its review on
the subject matter it will issue a report setting forth
its specific findings and recommendations to the court
as to whether New Jersey should adopt the UBE. This
report is expected for the court's review in 2arly
2016. So, allow me to just set out some general
background to today's public hearing. The UBE is a
standardized test consisting of three components
authored by the National Conference of Bar Examiners.

The Multi-state Bar Examination, called the
MBE, the Multi-state Essay Examination, the MEE, and
the Multi-state Performance Test, the MPT. The MBE is
a multiple choice test consisting of 200 questions
covering a broad range of topics. The MEE is comprised
of six essay guestions testing law of general
application. The MPT includes two tasks designed to
test practical lawyering skills.

The New Jersey Bar Exam currently includes
the MBE, but dces not use the MEE or the MPT. Instead,
the New Jersey Exam contains seven essays drafted by
the Board of Bar Examiners led by Ms. Weiler, and does
not include a task-based practical component. At this
time 18 jurisdictions across the Nation have elected to
adopt the UBE.

In addition to administering the National —-
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5
the NCBE's Uniform Exam, UBE jurisdictions are required
tc adhere to certain other conditions including
transferring and accepting UBE scores to and from other
UBE jurisdictions. Specifically, applicants in the UBE
states require a score that is portable to other UBE
jurisdictions for a fixed period of time. If the
applicant's score meets the minimum passing score set
by another UBE jurisdiction, the score can be accepted
for the purpose of applying for admission in that other
jurisdicticn.

Notably, although UBE scores are portable
applicants still must meet all of the admission
requirements imposed by each state including, for
example, minimum passing score, educaticnal
requirements and character and fitness certification
among other considerations. UBE jurisdictions may also
add local components to the uniform exam if reguired.
New Jersey at present does not have a local law-
specific test.

With that background I would like to invite
our first speaker, Ms. Suh, to address the Committee
and to provide comments. And if you would, Ms. Suh,
when you go up to the podium would you please say and
spell your name for the record. Thank you very much.

MS. SUH: Do you prefer me to sit in my
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JUSTICE LaVECCHIA: Well, it's better for you
to be with the microphone --

MS. SUH: Okay.

JUSTICE LaVECCHIA: -~ I suppose, but please
make yourself as comfortable as possible.

MS. SUH: Okay.

JUSTICE LaVECCHIA: We can all see you.

Ms. SUH: Good evening, Justice LaVecchia and
esteemed members of the Committee. My name is
Haekyoung Suh,.it's spelled H-a-e-k-y-o-u-n-g, the last
name is Suh, S-u-h. I'm a Trustee of the New Jersey
State Bar Association, and I'm honored to testify
tonight on behalf of the State's largest professicnal
organization of lawyers, judges and other legal
professionais.

Thank you for affording the opportunity for
members of the profession and the public to discuss
adoption of the Uniform Bar Exam in New Jersey. In
considering the value of the UBE, as with any
substantive change to the professional, a compass is
whether the proposed change or reform ultimately
protects members of the public who seek assistance from
lawyers.

We believe the UBE has obvious benefits for
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test takers such as having the ability to sit for one
test that would be considered in the admission process
in several states. Because cof the portability benefits
it may be time for New Jersey to adopt the UBE. But,
before we take that leap toward unifermity we ask the
Cormmittee to extend the comment pericd by at least 3C
days so additional informaticn can be cbtained about
the UBE's potential impact on law students, newly
admitted attorneys, employvers and the profession
generally.

Data needs to be called and examined to
determine whether the adoption of the UBE adequately
ensures competency to practice law in New Jersey. Qur
paramount concern is the ensure the quality of New
Jersey lawyers who serve the public. We have several
initial areas of concern. First, we do not know the
impact of the UBE on the number of attorneys passing
the Bar Exam or becoming licensed in each state.

And in particular if there's any disparate
impact on specific demographic and minority groups.
Before adoption of the UBE data from other UBE states
regarding passage rates and UBE admissions needs to be
analyzed. In particular we urge a close analysis of
UBE sccres on different demcgraphics so we ‘can be

confident that adcption of the UBE would not adversely
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I have provided graphic illustraticns cf data
from the National Conference of Bar Examiners that
shows some fluctuation in passage rates and some
increases in UBE admissions in certain states. But,
without further information it is difficult to
determine what those statistics actually mean for the
practice of law in those states and how that translates
to what we can expect in New Jersey.

Second, we do not know whether the UBE
ensures competency to practice law in New Jersey.
Consideration should be given to whether a separate
state-specific test on New Jersey laws is necessary to
ensure the applicants seeking to practice law in New
Jersey are sufficiently familiar with our rules of
professional conduct. Other states have done this, and
we need time to consider whether New Jersey should
adopt similar tests.

Third, are law students in New Jersey
adequately prepared to take the UBE? It's critical to
examine whether New Jersey's law schools need to adjust
their curricula to ensure graduates are adegquateiy
prepared for the multi-state performance test, which is
a new exam component of the UBE that tests practical

skills as opposed substantive legal knowledge.
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Finally, there are logistical questions we
need te have answered. First, would it ease the
appreopriate passing score under the Uniform Bar Exam?
What is the appropriate time frame tc transfer a score
to New Jersey? Since Pennsylvania rejected the UBE and
Pennsylvania administers its exam on the same UBE
Tuesday testing day how do we handle applicants who
wish to take the Pennsylvania Bar Exam and the New
Jersey Bar Exam in the same testing administration
cycle?

Are there any additional costs that test
takers or the judiciary will have to absorb as a result
of adopting the UBE? And finally, should New Jersey
reject the UBE what will happen to New Jersey
applicants who wish to take the New Jersey and the New
York Bar LExams in the same testing administration? We
need to ensure that New Jersey applicants can sit for
the UBE in New York and still take the New Jersey Bar
Exam in the same testing cycle.

We need sound answers to these guestions
before we abandon the current exam format in favor of
the UBE. I thank you for the cpportunity to share the
concerns of the New Jersey State Bar Association. And
I prepared to answer any questions you may have at this

time.
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JUSTICE LaVECCHIA: Your request for the 30
additional days of time to comment would allow for the
State Bar to collect some of the data that you suggest
is important for us to consider?

M5. SUH: Yes, Your Honor. Right now we have
statistics from the National Conference of Board
Examiners, but they only show numbers. You look at one
of the charts it shows that the passage rates in
certain states that have adopted the UBE have actually
gone down. 2And we do not know whether that's a result
of the UBE c¢r some cther factor, or within those --
within that subset of people who did pass the UBE did
that adversely affect certain populations or not. We
need further information to delve intoc those states to
figure ocut whether there's any correlation.

JUSTICE LaVECCHIA: You're telling me the
State Bar plans tc do that?

M3. SUH: Yes, Your Honor,

JUSTICE LaVECCHIA: Helpful information. We
do have the New York report doing some of that
evaluation. And some of these questiocns are things
that our staff will be locking into for us as well.
But, I believe that your president of the State Bar has
also sent a letter to me and to the chief justice

requesting 30 additional days te¢ allow the State Bar to

WWW, JTCOURT . COM




11
1|| collect some additiconal information and provide it to

2} the Ccmmittee, And the chief justice has indicated to
3 the State Bar President that that will be acceptable.

4 M3. SUH: Thank you, Your Honor.

5 ‘ JUSTICE LaVECCHIA: So, we will be looking

|| forward to those comments within 30 days.

7 M3. SUH: . Very good.

8 JUSTICE LaVECCHTIA: Okay. Thank you.

9 MS. SUH: Thank you.
10 JUSTICE LaVECCHIA: Do the members of the

11|| Committee have any questions you'd like to ask at this

12| time?

13 MR, BOTTITTA: I do not.

14 MR. LEDERMAN: WNothing.

15 JUSTICE LaVECCHIA: Thank you very much for

16} the thoughtful comments. We appreciate your time.

17 MS. SUH: Thank you.

18 MS. WEILER: Thank you. Thank you very much.
15 | MR. BOTTITTA: Thahk you.

20 JUSTICE LaVECCHIA: Our next éommenter, John

21§ Louros?

22 MR. LOUROS: Yes,

23 JUSTICE LaVECCHIA: Please come up to the

24| podium. If you could just please for the record state

25| your name and tell us where you come from?
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MR. LOURCS: BSure. My name is John, J-o-h-n
L—-o=-u-r-o-s. Good evening. Thank you for allowing me
to speak tonight. Adcopting the Uniform Bar Exam is
important for the State of New Jersey, and carefully
studying the impact of the adoption is essential. My
name is John Lourcs. I am a second year law student at
a New York law school.

While I'm not reflecting official policy of
the American Bar Associaticn and I am speaking in my
own capacity, I would like to note that T am on the
Governing Board of the Law Student Division of the ARA
who represents upwards of 60,000 law students from
across the countfy. Many of these members attend law
school in New Jersey and neighboring states and have a
strong interest in practicing law in New Jersey.

The Law Student Division is tasked with
suggesting and creating policy on behalf of these law
students. 1In my experience with the Law Student
Division I have helped craft a resolution that the
Division is bringing forward in February to the ABA
House of Delegates, the ABA's governing body, to take a
stance in favor of the State's adoption of the Uniform
Bar Exam.

Cur members have asked us to do such, and

we've continuously been advocating amongst ABA members
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and legal policy makers alike. T am here to urge New
Jersey to adopt the Uniform Bar Exam as soon as
possible. Given the growing trend towards the Uniform
Bar Exam exemplified by states like New York, New
Jersey's preeminence in the legal field depends on its
adoption.

As you are already aware, New York's
implementation of the UBE puts at risk half of the
applicants to the New Jersey Bar who applied to both
New York and New Jersey Bars. The decision to adopt
the exam is a balance of interest. The compatibility
of New Jersey's Bar Exam with that of New York, a UBE
jurisdiction to which 50 percent of New Jersey Bar
applicants apply, or Pennsylvania, & non-UBE
jurisdiction facing the same influence, the same
growing pressure to adopt the UBE and to which 25
percent of New Jersey Bar applicants apply.

It is important for New Jersey to remain a
leader in the legal profession. This means adopting a
Uniform Bar Exam that allows a portable score
increasing legal graduates' access to jobs, helping
graduates to deal with their cverwhelming student debt
and ensuring adequate accéss to legal services in New
Jeisey communities. The UBE reflects the current

nature of the legal profession, a multi~-jurisdictional
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practice.

As far back as 2002 the ABA's commissicn on
multi~jurisdictional practice found that gecgraphy no
longer dictates the subset of law a lawyer practices,
nor the location in which that practice takes place.
Though I currently attend law school in New York over
the summer T interned in Philadelphia, and I am seeking
both clerkships and jobs in New Jersey. For students
like myself who are seeking employment in both New York
and New Jersey taking a separate bar exam, which
includes the MBE, which includes the same multi-state
subject matter, is a huge obstacle to finding
employment and paying off loans.

As Chief Judge Jonathan Lippman of the New
York Court of Appeals noted, law students in my
situation must study for, pay for and wait for and take
multiple bar exams with uncertain results. This is an
environment where the employment rate of fresh law
graduates has fallen for the sixth year in a row. And
dependable avenues of post-graduate employment have
continued to erode in the face of economic pressures,

In sum, administrating duplicative exams
serves to increase the expense of a test taken mostly
by recent law school graduastes already saddled with

student laws and face poor hiring prospects. Finally,
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because the UBE has been scheduled for adoption in 18
states more resources can be pooled and devoted to
constructing UBE gquestions that result in high quality,
consistent bar exams.

The test prepared by the NCBE cecnsists -- I'm
sorry. The test prepared by the NCBE use diverse
committees of practicing attorneys, law professors and
judges to draft the questions. They take cutside
subject matter experts to review and pretest these
questions. The NCBE sponsors training for graders
after the test is implemented and before the test is
officially graded to ensure accuracy and reliability in
grading.

This is not so much losing control over the
drafting of the exam. It is combining resources with
the growing number of states to ensure both high
caliber examinations and legal competency. For the
reascns stated I urge the Committee to recommend New
Jersey's adoption of the Uniform Bar Exam. Thank you.
Do you have any questions?

JUSTICE LaVECCHIA: This resolution that
you've provided us on behalf of the Division that
you're part of, this has been adopted by that Division,
or it’s under consideration?

MR. LOUROS: This has been adopted by the Law
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Student Division, and we are putting it forward in
February at our ABA's midyear meeting in front of the
House of PBelegates.

JUSTICE LaVECCHEIA: Thank you. Questions of
this young man?

MR. BOTTITTA: I do.

JUSTICE LaVECCHTA: Sure.

MR. BOTTITTA: Jchn, I'm scrry, I haven't had
time -- 1 haven't seen your resolution before, so I
don't know what it addresses. But, is there scmething
in here that speaks to time limits? Is there a
reccmmendation by your group as to time limits for the
transfer of the UBE?

MR. LCUROS: There is no recommended -- no
recommendation on time limits. That's up to the
State's discretion.

MR. BOTTITTA: Okay. New York has a state-
specific test.

MR. LOUROS: Mm-mm.

MR. BOTTITTA: Do you address that at all in
your report? |

MR, LOUROS: No, but I am knowledgeable on
the topic. I know that New York has an online course
and exam that you have to pass. Other states have done

different things. In Misscuri they have it -- they do
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something similar, except all the resources that go

into the exam is an online database that their lawyers

can access at any time. So, they have access to the
materials, and then they give a test.

So, it's almost like an open-book test. They
have to £ill out ~- they have to answer questions on
state—-specific nuances, and then look online for the
answers. And now, they have -- this database is
accessible at any time. Sc, it's a constantly updated
resource for these attorneys to use at the same time
testing their competency in local law.

JUSTICE LaVECCHIA: Those states -- if I may
just ask a followup?

MR. BOTTITTA: No, go ahead, please.

JUSTICE LaVECCHIA: D¢ these states also have
any kind of bridge-the-gap program to deal with local
law knowledge that is required of newly admitted
attorneys or --

MR. LOUROS: Could you speak --

JUSTICE LaVECCHIA: -- CLE regquirements that
address specific course requirements for newly admitted
attorneys, if you know?

MR. LOURCS: I'm nct sure about CLE
requirements. But again, it's up to the State's

discretion in terms of the Bar exam and state-specific
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examination and ccurses, whether either/or.

MR. BCTTITTA: Did your group at all lock at
the impact the UBE has on the existing Bar in the
states?

MR. LOUROS: On the existing Bar, well, it --
out of the 18 states that have adopted it there hasn't
been as much of an influx of lawyers. That was one of
the concerns for newly admitted attorneys, that lawyers
would flood the legal market, but it's -- it hasn't
shown to. If anything, I think that would go towards
increasing access to legal services to communities, but
there has not been any significant -- or I haven't
found -- or my Division hasn't found any significant
impact on the Bars from these.

MR. BOTTITTA: But, you have recognized that
the UBE states are not New York and New Jersey? Of
those two states are fairly unique, and you really
don't have a2 -- we don't have a history for New York
vet since they haven't (indiscernible) New Jersey.

MR. LOURCS: Correct.

MR. BOTTITTA: So, we really can't comment on
the impact of the sitting Bar because those two states

{indiscernible} compared to Montana and some cof the

other states.

MR. LOURCS: Correct., But still, if they
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were -- 1f somecne from Montana was to transfer to New
Jersey or New York, they would have to still apply to
the Bar, and then have that -- take whatever state-
specific exam to learn the nuances of the law. So, in
terms of legal competency I -=- it would somewhat
address the issue of legal competency regarding state-
specific nuances in law.

MR. BOTTITTA: Thank you.

MR. LEDERMAN: Questions first, was there any
dissent from the Division regarding the resclution?

MR. LOURCS: There -- it's -~

MR. LEDERMAN: And if so, what were the
dissenting voices?

MR. LOUROS: I don't know. There were --
there was not much dissenting veolces when -- at a vote
at our assembly in August. So, we put forth about ~--
something like what T said, and then a majority was in
favor of it. To my knowledge no one spoke out against
it. I know there were some no-votes, there was some
abstentions, but I can't say as to why they rejected
it. But, by a very good majority it passed.

MR. LEDERMAN: No, I'm good.

JUSTICE LaVECCHIA: Thank you very much for
your presentatiocn.

MR. BOTTITTA: Thanks.
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MS. WEILER: Thank you.

JUSTICE LaVECCHIA: We appreciate your
remarks.

MR. LOUROS: Thank you.

JUSTICE LaVECCHIA: Is there anycne else
present tonight that would like to address the
Committee?

{(No audible response)

JUSTICE LaVECCHIA: Well, okay. We may have
& short evening. I Jjust would like to thank all of the
members of the community, the legal community and the
general public who toock their time today to come and
speak to us about this very important subject. Your
comments were thoughtful. They'll be valuable to us as
we engage in cur review.

We look forward to any additional material
that's provided by the State Bar. 2And we'll be
incorporating our reaction to your comments in whatever
report that is ultimately generated by the Committee.
With that I guess we will conclude for now our public

hearing. Thank you very much for your time.

* k * Kk %
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Testimony of the New Jersey State Bar Association before the Supreme Court Ad Hoc
Committee on the Uniform Bar Examination

Public Hearing, Nov. 18, 2015, New Jersey Law Center

Good evening, Justices LaVecchia and Wallace, your honots and esteemed members of the
Committee.

My name is Haekyoung Suh. ama trustee of the New Jersey State Bar Association and am
honored to testify tonight on behalf of the state’s largest professional organization of lawyers,
judges and other legal professionals.

Thank you for affording the opportunity for members of the profession and public to discuss
adoption of the Uniform Bar Exam in New Jersey.

in considering the value of the UBE, as with any substantive change to the profession, our
compass is whether the proposed change or reform ultimately protects the members of the
public who seek assistance from lawyers,

We believe the UBE has obvious benefits for test takers, such as having the ability to sit for one
bar exam that would be considered in the admission process in several states.

Bacause of the portability benefits, it may be time for New Jersey to adopt the UBE. But before
we take that leap toward uniformity, we ask the Committee to extend the comment period by
30 days so additional information can be obtained about the UBE’s potential impact on law
students, newly admitted attorneys, employers, and the professian, generally. Data needs to be
culled and examined to determine whether adoption of the UBE adequately ensures
competency to practice law in New Jersey. Our paramount concern is to ensure the quality of
New Jersey attorneys who serve the public.



There are several initial areas of concern.

¢ First, we do not know the impact of the UBE on the number of attorneys passing the
bar exam or becoming licensed in each state, and in particular, if there is any disparate
impact on specific demographic and minority groups

Before adoption of the UBE, data from other UBE states regarding passage rates and
UBE admissions needs to be analyzed. In particular, we urge a close analysis of UBE
scores on different demographics so we can be confident that adoption of the UBE
would not adversely affect any particular demographic or minority group. | have
provided some graphic illustrations of data from the National Conference of Bar
Examiners that shows some fluctuations in passage rates and some increases in UBE
admissions in certain states, but without more information, it Is difficult to determine
what those statistics actually mean for the practice of law in those states and how that
translates to what we can expect in New Jersey.

* Second, we do not know whether the UBE ensures competency to practice law in New
lersey.

Consideration should be given to whether a separate state-specific test on New Jersey
laws and procedures is necessary to ensure that applicants seeking to practice law in
New Jersey are sufficiently familiar with our rules of professional conduct. Other states
have done this, and we need time to consider whether New Jersey should adopt similar
tests.

e Third, are law students in New Jersey adequately prepared to take the UBE?

It is critical to examine whether New Jersey's law schools need to adjust their curricula
to ensure graduates are adequately prepared for the Muitistate Performance Test, a
new exam component of the UBE that tests practical skills as opposed to substantive
legal knowiedge.

¢ Finally, there are logistical questicns.

1. What is an appropriate passing score under the uniform bar exam?

2. What is the appropriate time frame to transfer a score to New Jersey?

3. Since Pennsylvania rejected the UBE and Pennsylvania administers its exam on the same
UBE Tuesday testing date, how do we handle applicants who wish to take the



Pennsylvania bar exam and the New Jersey Bar exam in the same testing administration
cycle?

4. Are there any additional costs that test takers, or the Judiciary will have to absorb as a
result of adopting the UBE?

5. And finally, should New Jersey reject the UBE, what will happen to New Jersey
applicants who still wish to take the New York and New Jersey bar exams in the same
testing administration? Can New lersey applicants sit for the UBE in New York and still
take the New Jersey Bar Exam in the same testing cycle?

We need sound answers to these guestions before we abandon the current exam format in
favor of the UBE.

| thank you for this opportunity to share the concerns of the NJSBA and am prepared to answer
any questions you may have at this time.
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AMERICAN BAR ASSOCIATION

LAW STUDENT DIVISION
LAW PRACTICE DIVISION
NATIONAL CONFERENCE OF BAR EXAMINERS

REPORT TO THE HOUSE OF DELEGA’

RESOLUTION

RESOLVED, That the American Bar Association urge
in each state and territory to expeditiously adopt the
respective jurisdictions, '

iform Bar Examination i




REPORT

Introduction

The Uniform Bar Examination (“UBE”) is now in its fifth successful year. It has been
more than five years since the Conference of Chief Justices and the American Bar Association
Council of the Section of Legal Education and Admissions to the Bar adopted resolutions urging
“the bar admission authorities in each state and territory to consider participating in the
development and implementation of a uniform bar examination.”!

Sixteen jurisdictions are currently scheduled to administer the exa
and in July 201 6, New York will become the seventeenth UBE jurisdicti
its first UBE.? See Appendix A for a listing of all gurlsdlctlons that hay
date. There have been discussions in other regions in favor of the UBE:
Supreme Court has created an Ad Hoc Commlttee to study the U

n-February 2016,
when it administers
ppted the UBE to

costly for recent law graduates
a portable score that can be
vides recent graduates
gent. UBE

would make the bar examination process more efficient and
who are already saddled With signiﬁcant debt. Because itre

with the greater mobility and flexibility t
jurisdictions maintain local control over b

Bar Exam History ‘v
The history of thewritte: | e tale of a steady progression toward the

AMicrosites/Files/CCI/Resolutions/07252012-Endorsing-
mination. ashx Resolution “Endorsmg Con51derat10n of a Uniform Bar

- Uniform Bar Exa NEW YORK STATE BOARD OF LAW EXAMINERS (May 5, 2015),
.nybarexam.org/.

4 Supreme Judicial
SYSTEM, http://wwy

t Announces Uniform Bar Examination Advisory Committee, MASSACHUSETTS COURT
ass.gov/cowrts/news-pubs/sic/sjc-announces-uniform-bar-exam-advisory-committee. html,

3 Board Of Bar Examiners Announces That Vermont Expects To Adopt Uniform Bar Examination For July 2016 Bar
Exam, VERMONT JUDICIARY LEGAL COMMUNITY, https://www.vermontjudiciary.org/LC/d-
BBELibrary/Uniform%20Bar%20Exam%20Announcement.pdf,

® Erwin Chemerinsky, /t's time for California to accept the Uniform Bar Exam, LA, TIMES, May 11, 2015 available
at hitp://www.latimes.com/opinion/op-ed/la-oe-0511-chemerinsky-standard-bar-exam-20150511-story. html.,




UBE.” In 1972, the Nahonal Conference of Bar Examiners (“NCBE”) introduced the Multistate
Bar Examination (“MBE”).® The MBE is now offered in 54 jurisdictions (the exceptions are the
civil law state of Louisiana and Puerto Rico).” Over time, NCBE developed additional exams,
including: (1) the Multistate Professional Responsibility Examination (“MPRE?™), first offered in
1980 and now used in all but 3 jurisdictions;!! (2) the Multistate Essay Examination (“MEE”),
first offered in 19882 and now used in 31 jurisdictions;'® and (3) the Multistate Performance
Test (“MPT"™), first offered in 1997'* and now used in 41 jurlschctlons 13 See pendix B for a
table of Junsd1ct1ons using these tests. -

Today, given that nearly all jurisdictions use the MBE and the MPRE, and most utlhze
one or more of the other NCBE multistate examinations, “in effect, a g¢omi
already in force.”!6

UBE Composition and Administration
The UBE is prepared and coordinated by NCBE dm
the MBE.!" It is uniformly graded and offers test- taker

7 See generally Robert M. Jarvis, An Anecdotal Hi

81d at 378,

? Comprehensive Guide to Bar Admission Requireme:
available at

http://www.americanbar,or
_admission_requirements,al

DY/ www.ncbex. org/p‘ 5
%2Farticles%2F 1

' Frederic White, 4 Uniform Bar Examination: An Idea Whose Time Has Come, BAR EXAMINER, Feb, 2009, at 6,
6-7, available at https://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2009%2F780109 UBEEssays 01.pdf.

7 Jurisdictions That Have Adopted the UBE, NATIONAL CONFERENCE OF BAR EXAMINERS (last visited Sept. 27,
2015), hitp://'www ncbex.org/ exams/ube/.



number of times applicants may retake the bar examination; making disability accommodations
decisions; grading the MEE and MPT; setting their own pre-release regrading policies; assessing
candidate knowledge of jurisdiction-specific content through a separate test, course, or some
combination of the two if the jurisdiction chooses; accepting MBE scores earned in a previous
examination or concurrently in another jurisdiction for purposes of making local admission
decisions if they wish to; setting their own passing scores; and determining how long (i.e., the
maximum age) incoming UBE scores will be accepted.'®
More than 26,800 examinees took the UBE between February 2011 July 2015, The
number of scores transferred has increased considerably from year to yeagas the number of
UBE jurisdictions has grown. As of October 2015, approximately 2,30 ¢s have been
transferred. See Appendix C. With the addition of New York in JulyZ
scores earned and transferred can be expected to increase signific
tests more than 15,000 candidates each year.'

i

Benefits of Nationwide UBE Adoption

and lawyers, jurisdictions, and the profession as a w

L. Reducing the Burden on New Law Graduates and Lawy
The practice of law has become multl-Jurlsdlctrona] an
professmnais are increasingly mobﬂe more frequenﬂy than ever.?

transferred to other UBE jurisdictions, WldeSh ead adoption:o ‘UBE would help alleviate this
burden. Additionally, the UBE cnables new lawyer in jo
federal agencies becau ' ufficient regardless of where the federal office

is located.

The need tes is particularly acute given the state of
'8 See Policies Set By UBE i Na hee of Bar Examiners (last visited Sept, 27, 2015},
available at d

, The Case for the Uniform Bar Exam, BAR EXAMINER, Feb. 2009, at 9, 10,
pdfwéWer/'?ﬁiez%ZFassets%szedra ﬁIes%ZFBar—

to the Class of 201 ipirical Evidence of Structural Change in the Legal Profession (April 8, 2015), 2015 Mich.
St. L. Rev. (Forthe ); Ohio State Public Law Working Paper No, 290; HLS Center on the Legal Profession
Research Paper N 13-3, available at http:/ssrn.com/abstract=2577272 (study of new lawyers admitted to the
Ohio bar in 2010 found that women were significantly more likely than men to move out of state within their first

five years of practice- 18.4% of women left Ohio after gaining bar admission, while just 14.1% of the men did so).
2L See Comprehensive Guide, supranote 11, at 34,

% New York Chief Judge Jonathan Lippman, Address at the Court of Appeals for Law Day 2015 (May 5, 2015),
available at http://www.nycourts.gov/ctapps/news/LawDay2015.pdf.




the legal job market. Currently, law graduates might have to choose a jurisdiction in which to
take the bar exam before they have even found employment. If these graduates subsequently find
employment in another jurisdiction, they are forced to take the bar examination again, adding
thousands of dollars to their already-considerable debt load.”

II. Reducing the Burden on Jurisdictions ;

Some jurisdictions still have their board of bar examiners drafting essay questions, even
though the topics are largely similar to those tested on the MEE and include -or no local
content.”* Adopting the UBE would reduce these duplicative efforts, freeifig jurisdiction
resources to focus on other areas of importance in bar admissions, suc nductlng character

Jurisdzctlon to another, such as probate trusts and estates, af atmly Taw. However
minimum competency should not require specialized knﬁwledge of these areas of't
Furthermore, the law is increasingly uniform through - the states'
adoption of uniform codes and principles in the Re
from one jurisdiction to the next.

corresponding online open-book test, asis t
updated to remain a relevant, accessible reso

Washington=specific study materials available online to review pl'lOI‘ to and during the test.
See Comprehensive Guide, supra note 11, at 32-33.

2 See http://www.nybarexam.org/.

* Cindy L. Martin, Local Law Distinctions in the Era of the Uniform Bar Examination: The Missouri Experience
(You Can Have Your Cake and Eat It, Toc), BAR EXAMINER, Sep. 2011, at 7, available at
https://www.ncbex.org/assets/media_files/Bar-Examiner/articles/2011/800311Martin.pdf.




IH. Ensuring the Quality and Consistency of the Bar Exam

Widespread adoption of the UBE would help ensure the consistency and quality of the
bar exam.*® Many states may lack the resources to retain test writers, which can result in exam
questions that are unreliable tests of legal competency, The tests prepared by NCBE are drafted
by diverse committees composed of practicing attorneys, law professors, and judges, and NCBE
employs test editors who are lawyers to support these committees. NCBE’s test questions are
reviewed by outside subject matter experts and pre-tested.”’

Exam grading would also potentially be improved with the UB
jurisdictions with uniform model answers and grading materials, an

CBE provides

\A

IV. Benefit to the Profession
The UBE is consistent with sever

addresses.

Moving 10w
other professions, sucl
licensure.

elopment: How Questions are Written, Reviewed, and Selected for Test
R, Sept. 2015, at 23, available at
http://w
Gundersen,
EXAMTNER 1 “-0]5 429, available at

30 judith A. Gund éen, The Testing Column: Essay Grading Fundamentals, BAR EXAMINER, Mar. 2015, at 54,
available at http:/f'www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia files%2FBar-
Examiner%2Farticles%2F2015%2F840115-TestingColumn,pdf,

3 Mark A. Albanese, The Testing Column: Scaling: It's Not Just for Fish or Mountains, BAR EXAMINER, Dec.
2014, at 50, available at http://www,ncbex org/pdfviewer/ile=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2014%2F8304 14-testingcolumn,pdf,




process that NCBE is going through now: it worked to establish a uniform exam that ensured the
competency of medical professionals, while at the same time casing state and territorial medical
boards’ expenses in administering separate exams across the country.*

Summary

The recommended resolution will enable the ABA to remain a leader jn.representing the
interests of law students, young lawyers, and the bar in new and innovativeswaysaThe UBE is an
idea whose time has come. Its widespread adoption would better reflect the multijurisdictional
practice of law today, while ensuring a standard level of competency £ awyers throughout

challenges ﬂndmg employment and managing student debt, whﬂ
expense by eliminating duplicative efforts among state bar
states already, in essence, administer the functional equiv
the next logical step,

Respectfully submitted,

Christopher Jennison
Member, Board of Governors

Fabiani Duarte
Chair, Law Student Division

32 See Susan M. Case, Ph.D., A Uniform Licensure Examination: It Can Be Done, BAR EXAMINER, Feb. 2009, at 30,
31-32, available at https://www .ncbex.org/pdfviewer/? file=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2009%2F780109 UBEEssays 01.pdf.



Appendix A: UBE jurisdictions by State and Passing Score

State First UBE Administration Passing Score
Alabama July 2011 260
Alaska July 2013 280
Arizona July 2012 273
Colorado February 2012 276
Idaho February 2012

Iowa February 2016

Kansas Iebruary 2016

Minnesota February 2014

Missouri February 2011

Montana July 2013

Nebraska February 2012

New York July 2016

New Hampshire February 2014

North Dakota February 2011

Utah February 2013

Vermont (proposed)

Washington

Wyoming




Appendix B: Multistate bar exam components already in use

Jurisdiction

Multistate Bar
Examination
(MBE)

Multistizte
Essay
Examination
{MEE)

Multistate
Parformanoes
Test {(MPT)

Multistzie
Professional
Responsibity
Examination
{(MIPREY

Alabama

Alaska

Arizona

Arkansas

Callifornia

Colorado

Connecticut

Delaware

Dist, of Columbia

x| [XIx|pxlxixix

Flarida

Gaargia

Hawraii

lcdaho

lifinois

Indians

lowea

Xl xixx| (xx{x|x] [xix[xx

Kansas

Kentucky

x| [l [x[x|x

Louisizna

Maine

Maryiand

X1

Massachusetis

Michigan

Minnesota

Mississippi

Missouri

Montana

MNebraska

MNevada

Mew Hampshire

New Jerseay

MNew Mexico

I e peixfxpxx

MNew York

Morth Carclina

MNorth Dakota

Ohio

Okiahoma

Oreqgon

Pennsyivaniza

Rhode Island

South Carolina

South Dakota

X

Tennasasaea

Texas

Utah

X

Vermont

MNirginia

Washington

VWest WVirginia

Wisconsin

WWiyorriirig

Suam

MN. Mardana Islands]

Palau

I % x| ixx|x

x| %[ xx|xIx| il el (x| b i xixdeixixixx

Puerto Rico

Vingin Islands

X | ¢ et e e ¢ ¢ e e e 3 o e e 3 e x| e e e e e e e e e

||| (e e e o o o e o o e o e e e o e e e o ¢ o e

Excerpted from

http://www.americanbar.org/content/dam/aba/publications/misc/legal_education/2015 comprehensive_guide

_to bar_admission_requirements,authcheckdam.pdf
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APPENDIX C

UBE SCORES EARNED AND TRANSFERRED BY EXAM DATE

(as of October 27, 2015)

BY YEAR

2011

2012 936 68 3169
2013 1401 228 4670
2014 2166 222 5475
2015 2340 165 5197
TOTALS 7059 694 1974

Data provided by the National Conference of Bar Examine
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GENERAL INFORMATION FORM

Submitting Entity: American Bar Association Law Student Division

Submitted By: Christopher Jennison, ABA Board of Governors, Delegate

1. Summary of Resolution(s).

The American Bar Association urges the bar admission author each state and
territory to expeditiously adopt the Uniform Bar Examinatig

jurisdictions.

2. Approval bv Submitting Entity.

Law Student Division, October 2014
Young Lawyers Division, February 2015

No.

4, What existing Association policies
they be affected by its adoption?

Supporting the

1eral subject matter taught in law school
f testing legal reasoning and communication skills, not for
dge of specific local laws. The standards are consistent

“the purposg
with using

In 2006, the ABA House of Delegates adopted a resolution concerning minorities in
the pipeline to the profession, Among other policies within the resolution, it urged
state and territorial bar examiners to address significant problems facing minorities
within the pipeline to the profession. Certainly, erecting a barrier in the form of
duplicative and expensive tests for each state and territory is just the type of
significant problem that should be addressed.

11



The January 2014 Final Report of the Task Force on the Future of Legal Education |
“specifically recommended. .. that state supreme courts, state bar associations, and
other regulators of lawyers and law practice... establish uniform national standards
for admission to practice as a lawyer, including adoption of the Uniform Bar
Examination.”

lution 108 of the
p. Résolution
of them have an
ut lawyers,

A8 rmles away.

Finally, in August 2014, the ABA House of Delegates adopted R
Legal Access Job Corps Task Force regarding the access to justic
108 outlines that “most states have substantial rural areas and si
aging lawyer population. As a result, many communities ar

State bars faced with this challenge are creating rur.
encourage and give 1ncen’uves for recently admitted

5, If this is a late report, what ureency exists which
House? N/A

6. Status of Legislation, None,

7. Brief explanation regarding plans
House of Delegates,

The Law Studen

(301) 538-5705
csjennis@syr.edu

12. Contact Name and Address Information.
Christopher Jennison
13408 Bingham Court
Silver Spring, MD 20906
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(301) 538-5705
csjennis@syr.edu
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EXECUTIVE SUMMARY

1. Summary of the Resolution

The American Bar Association urges the bar admission authorities in each state
and territory to expeditiously adopt the Uniform Bar Examinationdn, their
respective jurisdictions.

2. Summary of the Issue that the Resolution Addresses

where they will be employed, limiting the applicabili
limitations on admission and motion and transfera
essay questions, even though the topics are thoge
local variation, and states may also have variability i

E and include lit
ding. The Uniform

14
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INFERENCE OF CHIEF JUSTICES - 137 Page 1 o !

CONFERENCE OF CHIEF JUSTICES
Resolntion 4

Endorsing Consideration of a Uniform Bar Examsination

WHEREAS, the states” highest courts regard an effective system of admission and regulation of
the legal profession as an important responsibility for the protection of the public; and

WHEREAS, the increased demrand for lawyer mobility results in greater ronbtijurisdictional
practice and increased access to admission on motion; and

WHEREAS, the increasing use of neiform, high quality testing instruments bas rendered most
jurisdictions’ bar examinations substantially similar: and

WHEREAS, law is the only major profession that has not developed a nniform lcensing
examination; and

WHEREAS, a uniform licensing examination for lawyers would facilitate lawyer mobility and
enhance protection of the public; and

WHEREAS, state bar admission authorities and state supreme courts would remain responsible
for making admission decisions, including establishing character and fitness

qualifications and setting passing standards, and enforcing their own rules for admission;
and

WHEREAS, issues relating to knowledge of local law can be addressed through a mandatory
educational component, a separate assessment, or a combination thereof;

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices urges the bar

admission authorities in each state and territory to consider participating in the
development and implementation of a uniform bar examination.

Adopted as proposed by the CCJ Professionalism and Competence of the Bar Committee at the
2010 Annual Meeting July 28, 2019,

p:/fwww.ncbex.org/pdfviewer/file=%2Fdmsdocument%2F137 11/6/20
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INFERENCE OF CHIEF JUSTICES - 141 - . Page 1 o:

Section of Legal Education and Admissions to the Bar
Council Resolation

Endorsing Consideration of a Uniform: Bar Examination

WHEREAS, the Section of Legal Education and Admissions to the Bar of the American Bar
Association regards an effective systemn of admission and regulation of the legal
profession as an important responsibility for the protection of the public; and

WHEREAS, the increased demand for lawyer mobility has resulted in greater multijurisdictional

practice and has increased utilization of admission on motion by experienced lawyers;
and

WHEREAS, admission by motion does not apply to recently admitted lawyers; and

WHEREAS, adoption of a uniform licensing examination for lawyers in all jurisdictions would
facilitate lawyer mobility and enhance protection of the public; and

WHEREAS, the increasing use of uniform, high quality testing instruments has rendered most
jurisdictions’ bar examinations substantially similar; and

WHEREAS, law is the only mmjor profession that has mot adopted 2 uniform licensing
examination, the scores on which are transferable among jucisdictions; and

WHEREAS, after adoption of a uniforn examination on legal knowledge, reasoning and skills,
state bar admission authorities and state supreme courts would remain responsible for
making admission decisions, including establishing character and fitness qualifications
and setfing passing standards, and enforcing their own rules for admission; and

WHEREAS, issues relating to knowledge of local law can be addressed through a mandatory
educational component, a separate state-specific assessment, or a combination thereof;

NOW, THEREFORE, BE IT RESOLVED that the Counci of the Section of Legal Education
and Admissions to the Bar urges the bar admission authorities in each state and territory
to consider participating in the development and implementation of a wniform bar
examination.

ADOPTED by the Council of the Section of Legal Education and Admissions to the Bar on
August 6, 2010.

p:/fwww.nebex.org/pdfviewer/?file=%2Fdmsdocument%2F14] 11/6/20
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Update to Testimony previously provided before the Advisory Committee on
the Uniform Bar Examination for the State of New York

Submitted to the New Jersey Committee Studying Adoption of the Uniform Bar
' Examination

December 16, 2016
Honorable Cynthia L. Martin

Justice Jaynee LaVecchia
Suite 1101, North Tower
158 Headquarters Plaza
Morristown, NJ 07960-3965

Justice John E. Wallace, Jr. (retired)
Brown & Connery, LLP

6 North Broad Street

Woodbury, NJ 08096

I am a former member of the Missouri Board of Law Examiners, and remain active
in bar admission issues on a national level. T was President of the Missouri Board of Law
Examiners when Missouri adopted the Uniform Bar Examination ("UBE"). Missouri has
been administering the UBE since February 2011, and is thus uniquely situated to respond
to concerns about the potential effect of adoption of the UBE with empirical data drawn
from five years of actual experience in administering the UBE.

In connection with the State of New Jersey's consideration of the UBE, I have been
asked to provide an update to testimony I carlier gave to the Advisory Committee on the
UBE for the State of New York. In particular, I have been asked to comment on the change,
if any, in my earlier testimony on two subjects: (i) the relationship between adoption of
the UBE and a decline in the overall bar examination pass rate, and (ii) the relationship

between performance of minority applicants on the bar examination and adoption of the
UBE.

My testimony on these topics before the State of New York is best captured in a
February 3, 2015 written supplement I provided to the New York Committee. T have
attached that supplement for your ready review. It explains, statistically, that the overall
pass rate on the bar examination in Missouri did net decline following adoption of the
UBE, and in fact increased during the first two years the UBE was administered, and
remained relatively stable during the third year. And it explains, based on data collected
by one Missouri law school, that the UBE did not have a disparate impact on minority



applicants, and that the pass rate for minority applicants has been higher since adoption of
the UBE.,

Since submission of the written supplement to my New York testimony, Missouri
has administered the UBE on two additional occasions--February and July of 2015. In
February 2015, there were 305 applicants and the total pass rate was 77.70%. In July 2015,
there were 771 applicants and the total pass rate was 84%. The total number of applicants
in 2015 was, therefore, 1076 with an overall pass rate of 82.2%. This represents a decline
in the overall pass rate from 2014, a downward trend that began (materially) in 2014, three
years after the UBE was first administered. Missouri has never believed there to be a
connection between recent declines in the overall pass rate on the bar examination and the
UBE. This is no doubt influenced by the fact that, as noted, the overall pass rate on the bar
examination actually increased or remained stable in the first three years the UBE was
administered.

I do not have the 2015 bar exam performance data for minority applicants from
UMKC Law School. Ithus cannot update the statistical chart on that subject which appears
in the written supplemental to my New York testimony. However, I can tell you that
UMKC law school representatives remain staunch advocates for and supporters of the
UBE, believing the portable score the UBE produces represents an invaluable tool for law
school graduates, including minority graduates. I gather from that continued support that
UMKC law school representatives perceive no issue with adoption of the UBE as relates
to disparate impact on minority applicants.

I hope this update to my New York testimony on the two topics identified is of
assistance to you. Please know that I am available to answer any other questions you may
have as you address possible adoption of the UBE in New Jersey.

Sincerely,

Honorable Cynthia I.. Martin

ce: Susanne Johnson
Heather Joy Baker
P.O. Box 973
Trenton, NJ 08625
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COURT OF APPEALS

STATE OF NEW YORK

UNIFORM BAR EXAM PUBLIC HEARING

20 Eagle Street
Albany, New York 12207
February 03, 2013

Panel Members:

HONCRABLE JENNY RIVERA
Asgociate Judge, New York Court of Appeals

DAVID HERNANDEZ, ESQ.
Founder, David J. Hermandez & Assoclates

MICHELLE ANDERSON, ESQ.
Dean, CUNY Schcol of Law

DIANE BOSSE, ESQ.
Chair, New York State Roard of Law Examiners

SEYMOUR JAMES, JR., ESQ.
Attorney-in-Chief, The Legal Aid Society of New York City

HANNAH ARTERIAN, ESQ.
Dean, Syracuse University College of Law

NITZA ESCALERA, ESQ.
Agsistant Dean of Student Affairg, Fordham University
School ©f Law
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Appearances:

MARY A. LYNCH, ESQ.
Clinical Legal Education Association

IRENE V. VILLACCI, ESQ.
Women's Bar Asgocliation of the State of New York

DAVID MIRANDA, ESQ.
Pregident-elect, New York State Bar Associlation

EILEEN MILLETT, ESQ.
Co-chair, NYSBA Committee on Legal Education and Admission
to the Rar

SARAH GOLD, ESQ.
Chair, NYSBA Young Lawyers Section

BERIC LANE, ESQ.
Dean, Maurice A. Deane School of Law at Hofstra University

HONORABLE CYNTHIA MARTIN (Telephonically)
Missouri Court of Appeals, Western District and Chair, ABA
Bar Admissiocns Committee

Sara Winkeljohn
Official Court Transcriber
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MS. ANDERSON: But - - -
JUDGE RIVERA: Michelle?
MS. ANDERSON: This - - - thig - - - given

- - - gilven perfect data, which we don't have, and -
- - and rescurces, this ig a knowable guesgtion. You
could control for GPA in law sgchool and - - - and
make assessments about digparate impact. So the data
is valuable, even if imperfect, and has to be locked
at in a complicated way. I think we all agree with
that. And I'11 just - - - I'1ll just say that.

MR. LANE: Yes.

JUDGE RIVERA: Thank you. Thank you so
much.

MR. LANE:. Okay, thank vyou,

JUDGE RIVERA: Very much appreciate it.

MR. LANE: Thanks for doing this.

JUDGE RIVERA: Yeah. No, thank you.

Aﬁd we have two other people left. They
are going to be on the phone. I do know that at
least one member cof the committee has to leave to
make sure that the member doesn’'t misgs their f£light.
Sc we're going to try and move this along as quickly
as we can.

We're ready?

JUDGE MARTIN: I'm here. Thank you,
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JUDGE RIVERA: Yes, Honorable Cynthisa
Martin, vyes?

JUDGE MARTIN: That's me,

JUDGE RIVERA: Yes, hello. Thank you so
much for agreeing to speak to us. Our apolcegies,
we're a little bit behind gchedule.

Just for everyone and for the record,
Henorable Cynthia Martin from the Missouri Court of
Appealg in the Western District and Chair of the ABA
Bar Admissions Committee.

And, again, we're sorry that you could not
join us in perscn. The weather was not behaving,
But we are 5o grateful that technology makeg 1t
pcssible to at least hear your voice and hear your
commnents.

JUDGE MARTIN: I appreciate that as well,
And I - - - I really wish I could be there. It's
always so much better when you have the opportunity
to speak with people face-to-face, but, you know, as
a bar admissions junkie, I do have a great interest
in this issue, having gerved on the Migsouri Board of
Law Examiners for almost eleven years.

And - - - and, frankly, it's in that
capacity largely that I have an interest in

addressing the committee about the URE, because




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

127

Missouri, of course, was the first jurisdicticn to
adopt the UBE. I - - - I've had the opportunity to
read the testimony from your first set of public
hearing and to listen the majority of the testimony
teday. And, you know, it's an interesting
obgervation, I had to chuckle at that, because I - -
- I - - - I understand. And many of the themes about
which you're hearing today are themes that resgonate
with me as a former member of ocur board about c¢ertain
potential criticism and alarm with respect to what
the UBE may do in a hypothetical.

And yet, I find it kind of a curious
observation that you're now in a position where ycu
don't have to speak about the UBE in a hypothetical
context for a number of jurisdictions, and Miggouri
is certainly one of them; the UBE is now a tried and
true mechanism for accepting minimum competence for
our practitioners.

And probably more important to the Missouri
Board of Law Examiners, it is a very accepted means
by which our applicants are able to generate a
portable score that creates flexibility for then,
portability for them, and oppcortunities for them at a
time when many of our applicants.simply don't even

know, at the time they sit for the exam, where
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they're going to practice.
And so in the "for what it's worth®
department, my gecal in - - - in testifying today was

really hopefully to give New York what I thought it
must surely want to know, and that is some testament
of what the UBE has really turned out to be, as
cpposed to a concern about what the UBE might be.
And I can asgsure you, at leasgst based on Misgouri's
experience, the only thing UBE has failed to - - - to
do is to yield the parade of hypothetical horribles
that - - - that many seem to ke concerned might
cCcour.

In - - - in that respect, you know, UBE in
Missouri and the cbnsideration of adopting it, we're
- - - we're not that much different from New York.
We were already using many of the same components of
the UBE that New York is using. We were usging the
MPT. We tried one MPT. We had a number of essays,
not all of which were MPT egsays. There were usually
at least four to six essays on our exam that were
crafted by our board., And many of usg on the - - - on
the board when we were first approached about the
notion about taking UBE were like, why? Why would we
really be interested in medifying oﬁr exam?

We had a series of questions on that
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subject at our beoard, and, frankly, with ocur Supreme
Court that embraced the notion right away of the UBE
and came to recognize pretty quickly that the purpose
of the bar exam is it's designed to tegt for minimum
competence to practice law. And that from our
perspective, creating an atmosphere where applicants
who sat for the exam and generated a score that tests
minimum competency to practice law, may not know
where they will be practicing law, we should be doing
what we can, not to obgtruct their ability to work,
but to recognize that for some period of time, that
score i1s an adequate measure that should satisfy a
jurisdiction looking at that score.

And we had a hard time, frankly,
disengaging the discussion from our condition of our
admission on motion practice, where we already had
come quite comfortakbly to terms with the fact that
minimum competence for purposes of admission to
practice for those who had been at the practice of
law for five or ten years preceding application was a
fine measure for us. We didn't spend time worrying
about where they've gone to law school. We didn't
spend time worrying about their competence with
respect te particular unique aspects of Missouri law.

We relied upon the practice being that measure of
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minimum competence.

And so for us, it was a recognition that
really with the UBE, we are dealing with - - - and
were dealing with a relatively small period of time,
and that's not a very rash change, where we would be
embracing the notion of minimum competence for newly
licensed lawyers based on a score as opposed to after
years of practice.

And in that respect, we recognized that we
would be admitting candidates where, just as we had
in motion practice, we didn't really have that much
control over whether they've been practicing in
Missourl or knew Misgsouri law in any - - - in any
event. And at the end cf the day, we basically came
to the conclusion that the recognition of the bar
exam is not really a measure; it's not - - - it's not
designed to test complete comprehension of every
substantive matter about which a law student might
have been exposed to in law gchool. That's a
physical impossibility.

But instead, what_you hope that you have
with your bar exam is a testing ingtrument that
generates a reliable score, that tells you what it is
that you think it tells you. And in the case of the

UBE, we were confident that it would give us a score
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that would be equatable across different
administration dates and as to which we could
comfortably advise any other jurisdiction that might
adopt the UBE, and has given the test, it's the same
test on the same date that we look for, that they
should recognize an importance for.

Having said that, we faced the very same
perception obstacle that you're facing and that,
frankiy, every UBE jurisdicticn faces. How in the
world can you license a lawyer to practice in a
jurisdiction unless you've tested their knowledge of
law in that jurisdiction? And we faced that
perception for much of the same reason you are. We
had exam guestions that we had drafted, and we had
subject matters on our exam that were not tested on
the National Conference that date or on the MBE. For
example, Missouri Civil Preocedure and Administrative
Law were two threshold questions that were often a
part of our essay subiects.

aAnd having said that, we came to the
realization that notwithstanding the fact we ask our
applicants to answer esgays based upon "Missouri law"
and not generally accepted principles of law, the
reality was we had been working very hard to

generate, on our becard-directed essays, good reliable
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measures, and that in doing so, we had come to
appreciate that our esgays really needed to be
crafted, not based on memorization of precise
particular differential aspects of the law, but on
comprehension of general principles of law,

So it was a form-over-substance realization
that the perceptioh was not really based in reality
and that move to "NCBE-directed essays" for all of
the essays would really not be a significant change
in practice on our exam. And so overcoming the
perception, that obstacle that somehow you must teét
lawyers on state-specific igssues, we - - - we came to
the conclusion that we could do both. That we could
adopt the URE and as well look at some other
mechanism to agssure us that we were exposing our
applicants to the things that we would want Missouri
lawyers to know,

And we started the process of cur curricula
very much as you have. We locked at substantive
areas of the law that we felt would warrant
particular coverage because of unique rules or
procedures or statutes. And we ended up on torts and
Civ pro, real property, trusts, estates, family law,
business assoclation, admin law and evidence.

Incredibly, Missouri deesn't have modified rules of
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evidence, so talk about weird. We - - - we wculd ke
right up there.

And we actually have a test subject that
has to do with our court system because of cur
nonpartisan court plan. And as a side note, I note
that - - - that really that meant we were adding
content to our unique areas of law that would be
something you'd never actually test on a bar exan.

We created annotated specific outlines for those
subject matters, and then we talked about how best to
ensure that our applicants who sat for the bar in
Misscuri would be exposed to those subject matters.

And after looking, frankly, at a lot of
optiong, and I won't hore vou with those, we opted
for esgentially a multiple-choice test, as much as
you - - - you are. Qurs is a little different in
that it can be taken online, and we don't honestly
care if it's open book. It does require a particular
score to pass. But in ocur way of thinking, it was
kind of a lightbulb moment for ug, we receognized that
by incorporating a local law distinction in this
fashion as a checkmark for criteria for admission, we
weren't interested in whether or not that component
of the exam created psychometric measures.

We were interested in ensuring that those
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who would be practicing in Missouri were exposed in a
manner where it would be fresh in their minds and
highlighted for them to the unique and peculiar
aspects of Missouri law that we would want every
lawyer to know. And by generating outlines in the
fashion that we did that could be readily modified
and that were not some line, we were actually
creating a tool for newly licensed lawyers in
Missouri, in fact for every lawyer in Missgouri,
because these - - - Missourl ones are publicly
availabkle, to - - - to come back to thig regource and
to say hey, I understand the general principle, but
what would be different in Migsouri if I needed a
specific reference point to find that information?

And as a result, we have actually become
very, very excited about the fact that this
component, this local component of admisgsion, has
given us actually greater control over exposure to
local law distinctions as contrasted with the spot
testing that is inherent in a finite number of essays
that can only cover a finite aspect of a particular
subject matter over a finite period of time on a bar
exam.

And in short, we Jjust felt that we - - - we

were better gerved by the Misscuri local law
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component in our jurisdiction in ensuring access to
local law distinctions without requiring that those
local law distinctions be tested as a part of the bar
exam iltself.

And I'd kind of like to get to the point of
- - - of my cutline, which really addresses sort of a
confession in the profession adopting UBE, becauge
these were all things that Missouri addressed in the
courge of deqiding to adopt the UBE. Some think the
process would be better off simply just studying for
an exam in another jurisdiction instead of paying to
transfer a UBE gcore. Of course, you're free to do
that if you wigh. No one makeg you transfer your UBE
gcore 1f you get one. But I note that for a number
of jurisdictions, the fee to transfer the URE score
is identical to the fee for admission on motion. And
that reflects the analogcus circumgtances you're
dealing with. You're really recognizing a score
versus active practice as a meagure of minimum
Compétence yvou're willing to recognize in your
jurisdiction.

The cther advantage, ¢f courge, of the UBE
score is you can transfer at any time. You're not
confined to the framework for bar admission of - - -

of the February, July bar exam administration. And T




190

11

12

13

14

1%

16

17

18

13

20

21

22

23

24

25

136

suppose 1f you check with those who have sought UBE
admission, they consider it an advantage that you
don't have to sit for the exam. And for a lot of
people, that's probably a significant advantage. A
lot of people don't want to go back if they don't
have to. I think perhape I, the best evidence I have
cf that, is anybcdy who applies in vyour state to be
admitted on motion has the right, if they want, to
sit for the exam. But I would venture to suggest
most don't, even if the expense to transfer into vyour
jurisdiction on motion is more expensive than the fee
to sit for the exam itself.

We have also heard that, you know, what we
- - - what if we don't have applicants who really
want to transfer to another URBE state, or there
aren't UBE states close to us that would really bhe an
attractive option for our law students. And I have
to remind - - - remind vyou, of course, that that
discussion - - - of course, Missouri adopted the UBE
when no one else had it, and we were prepared for the
prospect that no one else ever would. But what was
the downgide for us to be in a position where we at
least created that flexibility for our law students
and permitted them to be in the driver's seat should

it be that other jurisdictions, within some period of
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time after they obtained the UBE score, in fact,
adopted the UBE exam?

And, in fact,.that potential for dynamic,
effective adoption of the UBE hag borne out in our
area. You look at the map of those jurisdictions
that have adopted the UBE and what certain‘states
it's going in.

In fact, to my tremendous surprise, we just
learned last Friday that Kansas has now adopted the
UBE, and I have to confesgs, having lived in the state
and on the state line - - - Kansas City, right
between Misgouri and Kansas - - - I would never have
guessed that to happen, because the Kansas Board of
Law Examiners craft every single egsay on their exam.
They have sixteen on their exam. They're - - -
they're guite protective of thelir essay guestions on
thelr exam, and the notion that they've abandoned
ship on all of them and have not at all adopted
state-specific local components to their exam and
have lcoked at adopting the URBE was both very
refreshing to me and exciting te me, but surprisging
to me. But 1t does seem that speaks to the dynamic
effect of adopting the sxam in a particular
geographic area.

You know, much has been made about the
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disparate impact of the UBE on minorities. And I
certainly am nct a psychometrician, nor do I choose
or want to or have any reason to minimize that. In
fact, educational accomplishments, however they may
be measured - - - by GPA, tests, at any point in time
in one's educational career or licensure exam - - -
may, in fact, result in disparate percentages of pass
rates for those in different classifications.

But to suggest that changing the esgsays on
any state bar exam from those drafted by a board of
law examiners testing particular state law versus
essays directed in a peychometrically more reliable
fashion, quite frankly, tegting general principles of
law woula have greater impact, inherently, I have a
proklem with the premise of that assumption. 2aAnd
though I don't at all want to minimize that there's
cencern, I think the comments that you'wve heard
today, in termg of digparate impact, the guestions
that have been asked really undersccocre that thisg
iggue 18 not a function of the bar exam itself, but
it's a function of a number of other factors about
which the bar exam, however 1t may be structured, is
not likely tec have any impact.

I would also point out that it's - - - and

that the comments and the guestions that the extent
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to which anyone is in a position to study this issue
ig going to be a function of what each state
determines and collects by way of data. A2And that's
not something that is naticnally collected, but the
exam, when it's administered, it's administered under
the jurisdicticn of each sgstate board law examiner,
and the state would control that data.

I'm particularly interested by the comment
with respect to redoing legal education and
jurisdiction and/or the impact on practical
curriculum. I - - - I find that intriguing because
it - - - it seems to me to kind of defy the basic
premige of the distinction between legal education,
which is where lawyers learn tce be lawyers and become
prepared for the practice of law, versus the point
and purpose of the bar exam, which 1s not to teach
lawyers how to practice law, but rather to measure
minimum competence.

And I can tell you from, at least, the
perspective of Migsouri that there hag been
absolutely =zero impact on our curriculum. Our
courseg - - - the courses are still the same. The
offerings are still the same. Students are still
taking Migsouri civil procedure. They're still

taking adminigtrative law. 2nd the law schocls in
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our state - - - we have four - - - continue to
embrace the notion that their obligation is to
prepare lawyers to practice. And to the extent a
great majority of their law students intend to
practice or could practice in Migsouri, their
obligation is to prepare lawyers to practice in the
State of Miggouri.

So we simply have not seen any impact in
that scholarship and certainly no impact on practical
curricula, experiential learning, so to gpeak. 1In
fact, most of ocur law schools have geen a marked
uptake in the experiential learning opportunities.
And I - - - I think that's largely a part of the
corrected view of the deans in Migsouri and in part a.
function of ABA's recognition that experiential
learning is an important component of legal
education.

Finally, there is this noticn of a flood of
applicants. There ig data that is available and has
been collected with respect of the number of UBE
scores that have been obtained in jurisdictions and
transferred both intc and out of jurisdicticon. 2and
it's been Miggouri's experience, and I think the
experience of - - - of every UBE jurisgdiction, much

ag was predicted by those who adopted the UBE, that

.
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the UBE is a tool for applicant portability
associated with employment cpportunities. It is not
a toel that is going to be relied upon by newly
licensed lawyers who, frankly, are just interested in
getting a job and paying off a lot of student loans
to go jumping arcund fiom jurisdiction to
jurigdiction for the two years or three years or
however many years that score may be recognized to
secure licensure in a number of different
jurisdictions and the associated expenses of that
licensure.

And once again, I would just point out I
think the best evidence about the fact that a flood
of applicants is not likely to result from a UBE
jurisdiction is measured by your motion practice,
whefe five or ten years of practice could score you
that coveted gold standard New York law license,
regardiess whether the practitioner was taught the
law of your jurisdiction - - - or Missgouri or any
other UBE jurisdiction. It's just, frankly, a
concern that dces not appear to have been borne out
by experience.

In summary - - - and I apologize; I know
you guys are running late, and I regpect your time,

but I - - - I just think it's important to point out
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to you that from a UBE jurigdiction's pergpective, we
believe in UBE because we believe it generates a
score that's a reliable measure of minimum
competence, and that ig, in fact, the point and
purpose of the exam. That is not a variable of local
law distinctions. We're embracing a notion that has
been consistent with our appreciation thét there are
things we want Missouri lawyers to know.

And there are ways to get that counted that
don't require incorporation of Misgouri-specific
gquestions on the bar exam. 2and, in fact, I would
submit to you that the way that one can embrace the
local law components can actually be more beneficial
tc exposing your applicants and emphasizing local law
distinctions to your applicante than a spot testing
on essays that currently occurs in jurisdictions
taking away state-specific exam questicns.

JUDGE RIVERA: Well, thank you so much,
Judge Martin, for waiting for us and then - - - and
dealing with our time constraints and our time issue.
But most importantly for the great wisdom and the
thoroughness of your comments; very, very helpful,
very thought provoking, and we're very grateful to
hear from the first UBE state.

I will have just one quick questicon. Then
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we'll see if anyoﬁe else has a guestion. I was
curicus since you've mentioned that you've got this
multiple-checice open-book component to your exam how
you came to determine that you could do that and
maintain a certain sense of, sort of, the security
and the integrity of that exam?

JUDGE MARTIN: We talked about that a great
deal, frankly, and - - - and consulted our court on
that point. I think one way to capture it, to quote
one of our justices, Judge - - - Justice Zel Fischer
of the Misscuri Supreme Court, who basically says,
the court came to understand that its point and
purpeose with the local component was not to worry
about - - - well, we were more concerned that people
would back into problems than to run intoc them front
way, and that by requiring certification, which we
do, students actually have to go online, certify that
they've gone cnline, that they have reviewed these
materials, they actually have to sign in through
their portal and take this exam online 50 we know it
is them. We're relying on their honesty and in that
respect, of course, Jjust as we do with any number of
other things associated with bar admissions. But the
reality is, we're confident that we're exposing them

to that information. You know, whether one elects
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that New York is congidering to make this a c¢losed-
book board exam in a - - - in an exam-testing
environment versus our online feature, it's probably
less of a concern, it would seem to me, this notion
that you are regquiring the students to assegs this
material and be prepared to answer guestions about
this material.

JUDGE RIVERA: Thank ycu so much. Any

other questions? Yes, Seymour. Seymour James, go

ahead.

MR. JAMES: Good - - - good afternoon,
Judge.

JUDGE MARTIN: Thank you.

MR. JAMES: I - - - my - - - my question
relates - - - I - - - I looked at your submisgion and

you indicated that Missouri has not experienced any
claim of disparate impact on minorities. Does the
state record demographic information about the people
who take the test? And if they don't, has any ever
been made, as Dean Lane suggested, to go through the
law schools in the state to see whether there's been
any difference in the pass rate amongst min - - -
minority studentg? Pre - - -

JUDGE MARTIN: The state does not record

demographic information at the time of the bar exam.
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There has not been an effort undertaken by the Board
of Law Examiners, to my knowledge, to work with the
law schools to assess the extent to which their data
would translate into pass-rate data on the bar exam,

But I will tell you this; we - - - and by
ﬁWe", I mean the Missouri Board of Law Examinersg - -
- have a very cloge working relationship with our
four law schools. And, in fact, we meet with them on
an annual or biannual basis to talk about matters of
general interest‘and concern relating to bar
admigsion. And I feel very confident that if there
was a concern amongst our law schools that somehow
compecnents of our exams, or certainly the adoption of
UBE, had - - - had in gome fashion c¢reated a problem
that perhaps didn't already exist in some fashion, we
woulid most definitely have been hearing about it.

On that point, I think it's important to
note that we do keep the specifics, of course, about
paés rates generally, first-time takers, second-time
takers, et cetera. They're not demographically
based, but our pass rateg were not negatively
impacted by the adoption of the UBE, despite any re-
weighing cof some components of our exam, and, of
course, the abandonment of state-specific essays.

And, in fact, both in the first February
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administration and the first July administration of
the UBE, our pass rates slightly went up.

MR. JAMES: Okay.

JUDGE RIVERA: Thank you so much.
Michelle, Michelle Anderson?

MS. ANDERSON: Thank you, Judge, for your
thoughtful remarks and your experience in thig area.
I wonder what percentage cof the gpplicants taking the
bar exam are people of color in Missouri?

JUDGE MARTIN: I am not prepared to answer
that question. I deon't know the answer to that
question, but I can certainly attempt to secure the
angswer to that question. Again, I don't think the
Board of Law Examiners will be in a position to give
me that information, because we do not collect that
democrat - - - or demographic data.

We could certainly see whether or not
through the Beoard of Law Examiners we could
determine, of our four law schools, the percentage of
applicants cof color who are enrolled in our law
schools. That wouldn't necessarily translate,
becauge net all of our law students, of course, sit
for the Missouri State Exam, although a great
majority of them do.

MS. ANDERSCN: Right. &As you can - - - can
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see, I'm - - - I'm wondering about the applicability
of the thoughts about disgparate impact from Missouri
and New York.

JUDGE MARTIN: I can certainly check with
our Board of Law Examiners and see if there's a
possibiiity of securing that information for you.

MS. ANDERSON: Thank vou.

JUDGE RIVERA: That would be wonderful.
Thank you, Judge Martin. Anyone elsge?

No, we're done. Thank you sc much., We
really appreciate, again, your written testimony and,
again, your testimony by phone,

JUDGE MARTIN: Thank you.

JUDGE RIVERA: Thank you.

Okay, as it turns out, Mary Gallagher is
unable tco testify today given the time we've gone
over. So we are adjourned. Thank you go much. We
very much apprecilate your coming today and your
testimony. I hope everyone makeg their ride home.

(Hearing is adiourned)
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Supplemental Testimony before the Advisory Committee on the Uniform Bar
Examination
February 3, 2015
(Supplement Submitted on February 5, 2015)
Honorable Cynthia L. Martin

I testified by telephone on February 3, 2015 about Missouri's experience with the
UBE, and a local law component. In the course of my testimony, I hoped to provide
empirical experience responsive to concerns expressed in the hypothetical about the
prospect of adoption of the UBE in New York.,

As a part of my testimony, I noted: (i) that the overall pass rate on the bar exam in
Missouri did not decline following adoption of the UBE, and in fact, remained steady or
increased slightly; and (ii) that neither the Missouri Supreme Court nor the Missouri
Board of Law Examiners has received complaints following adoption of the UBE
suggesting that the UBE has a disparate impact on minorities exam takers--in other
words, that no one has voiced a concern that the UBE has negatively impacted the gap
between general pass rates, and the pass rates for certain demographics.

I was asked by a Committee member whether I happened to know the percentage
of law students at Missouri law schools who are minorities--particularly African
American and Hispanic. I explained I did not have that information, and that the
Missouri Board of Law Examiners does not gather such demographic information in
connection with administering the bar exam. However, I indicated T would follow up to
see if the requested information is publicly available.

I have not been able to secure the information requested. It does not appear to be
readily available in the public domain. However, I did reach out to my alma mater, the
University of Missouri at Kansas City Law School. The Dean and Director of Bar
Services at UMKC are avid supporters of the UBE. In fact, their discussions about the -
UBE with the Kansas Board of Law Examiners no doubt played a significant role in
Kansas's recently announced decision to adopt the UBE.

I am advised by the Director of Bar Services at UMKC that following adoption of
the UBE, the pass rate for the minority demographic groups identified above actually
increased. The information I received from the Director of Bar Services is quoted
verbatim, below, and is shared with permission, for the limited purpose of supplementing
my testimony: '

"Our numbers of minority students beget a small sample but do indicate that the Uniform
Bar Exam did impact their passage rates-to their improvement! While our [pass] rate for



2008 was 100% for a small group, the rates for 2009 and 2010 were 77.77%, and
66.67%. With the Uniform Bar Examination, our rates were 85.71% [2011], 87.5%
[2012], 92.31% [2013], and 80% [2014]."

The data provided by UMKC combined pass rates for the February and July
examinations in each calendar year. By way of comparison the overall pass rate on the
bar exam in the same calendar years (combining February and July administrations, and
drawn from statistics published by the Missouri Board of Law Examiners for all who sat
for the exam) was as follows: '

Total test takers (not just from UMKC) UMKC Minority applicants

2008: 86.60% (1075 applicants) 2008: 100% (7 applicants)
2009: 86.77% (1089 applicants) 2009: 77.77% (9 applicants)
2010: 85.94% (1010 applicants) 2010: 66.67% (12 applicants)
2011: 88.86% (997 applicants) 2011: 85.71% (14 applicants)
2012: 88.36% (1066 applicants) 2012: 87.5% (8 applicants)
2013: 87.04% (1088 applicants) 2013: 92.31% (13 applicants)
2014: 84.15% (1054 applicants) 2014: 80% (10 applicants)

The bolded data represents UBE administrations. It may be helpful to know that
Missouri has four (4) law schools, and that UMKC is an "urban" campus, located in the
heart of Kansas City, Missouri. UMKC tends to draw locally for its student population,
and is progressive in minority recruitment.

I hope this information assists the Committee,
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HeatherJoy Baker

Subject: FW: UBE Information
Attachments: CJ Berch Testimany in NY Public Hearing.pd¥; CJ Berch Arizona Email to NY.pdf

From: Berch, Rebecca

Sent: Thursday, December 17, 2015 8:38 PM
To: Susanne Johnson

Subject: UBE Information

Hi, Susanne. My name is Rebecca Berch. Kellie Early asked that | contact you regarding Arizona’s adoption of the

UBE. As you likely know from Keltie, | was the Chief Justice of the Arizona Supreme Court when it adopted the UBE in
Arizona. | think she may also have provided to you my letter to New York’s UBE task force and the transcript of my
presentation before that committee. If not, let me know and I'H try to secure them for you. They may assist your court
if its concerns resemble those my court faced in making this decision.

I’'m happy to report that Arizona remains extremely happy with the change to the UBE. The results have been beneficial
to the students/admittees who were able to take the exam and to the State of Arizona.

Although | retired from the court at the end of September, | was around when the results of the last two administrations
of the UBE were finalized, and nothing has changed. Students continue to pass at the expected rates, and the portability
of the score has enabled some students whose scores did not meet Arizona’s passing standard {276) to transport their
scores to other states, a benefit to all. As | said to the New York task force: the sky didn’t fall, and students were greatly
benefitted by being able to have a portable score, even if only for a short term.

The main resistance we faced came from the organized bar, and it quickly dissipated once we explained that the UBE
does not cpen the floodgates 1o allow hordes of experienced lawyers to come into the state to take all of the good
cases. Scores remain portable only for as long as the Supreme Court of each state says they are.

| would enjoy the opportunity to talk with you — or exchange further emails — if you or your court have other questions
about the UBE. I've become quite a fan and am happy o share Arizona’s experience. I'm still sitting with the court, so
still have my court email: ||| | | | | I Lt me know if you want to arrange a phone call, as I'm not at the
court building very often any more. V'm happy to answer any questions.
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Fronn Berch, Rebeccs

Sent: Wednasday, January 28, 2015 5:14 PM
To: Uniform Bar

Subject: UBE Testimony

1 would appreciate the opportunity to address the Advisory Comunittee about the UBE at your
February 26 meeting in Rochester. I have arrived at my position strongly favoring adoption of the

UBE as a result of much study and thought resulting from several positions in have held or now
held.

(1) ! am a supreme court justice, so appreciate the special concerns each state has about potential
incursions into the state's autonomy. Because the UBE simply provides a portable score on a well- -
conceived, vetted, and executed standardized exam, many of these concerns are alleviated, States

- maintain the right to require a state-law cornponent, enforce character and fitness standards, and set
forth other considerations important to the admitting jurisdiction.
(2) Arizona adopted the UBE during my term as Chief Justice. I will share my court’s endorsement of
the exam and our experience creating an Arizona Law component.
(3) 1 currently serve as chair-elect of the Council of the ABA Section of Legal Education and
Admissions to the Bar. During my term as a Council member, the Council approved a resolution
encouraging jurisdictions to consider adoption of the UBE.
(4) During my term as Chief Justice of Arizona, 1 served on the Conference of Chief Justices, which
adopted a similar resolution encouraging states to consider adoption of the UBE. (I recall that no-one
voted against it, but that is subject to verification.)
(5) I served as a bar examiner for seven years in Arizona, so am familiar with exam
writing/ procuring and exam grading. From that experience, I can avow that NCBE has more
resources and produces a better exam than any jurisdiction could possibly produce (though we
thought we did a pretty good job at the time). I am also aware that an applicant for admission could
miss every Arizona-law nuance in our home-produced essays, yet still pass the Arizona bar
exarn. With the required Arizona Law Course, we ensure that all applicants for admission to the
Arizona Bar have at least passing familiarity with important aspects of Arizona law - even if those
aspects (such as the requirement of filing the annual continuing legal education affidavit) are too
minor to ever have been included on a bar exam. ,
(6) I serve on the Board of Trustees of the National Conference of Bar Examiners and on the
Conference’s Uniform Bar Examinations Committee, so | am familiar with the quality of the
individual exam products produced by the NCBE and also with the UBE and the policies
surrounding its administration and grading.
(7} 1served on the faculty at Arizona State University College of Law (now the Sandra Day -
Q'Connor College of Law) from 1986-1995, During that time, I taught (among other courses) the.
academic support program and special classes on exam writing. I am sensitive to concerns about the
impact of uniform exams on diverse candidates. | am also aware that most law schools teach from
law books produced by national vendors, such as Thompson/ West, Foundation, and Little Brown,
which do not focus on the law of any one jurisdiction. With very rare exception, the schools teach
Federal Rules, Uniform Laws, and Model Rules and Laws, rather than the laws of any local
jurisdiction. As a result, in-state schools usually don't teach local law; they teach law applicable

i




pretty much throughout the country. Given that, it seems unproductive to require recent Jaw
graduates and new Jawyers to take essentially the same test, based on national rules, in each
jurisdiction in which they wish to practice.

In short, from this background, [ have become convinced that a more uniform approach to bar
examinations nationwide serves the public both from the perspective of making access to justice more-
readily available, and protection of the public through administration of a high-quality, uniform
exam to test the knowledge a new lawyer should possess. The UBE serves law students and new
lawyers by allowing them to take an exam score earned in one jurisdiction an move it to another
jurisdiction, while they remain responsible for satisfying local criteria for admission, such as a state-
law program, pro bono requirements, and C&F. Law schools should also embrace the UBE, as it
provides students with mobility, Given the difficult market for law-related jobs, schools should
embrace programs that assist their students with placement. Finally, high courts or supervisory
bodies can be assured that the test given is of the highest quality and the administrative requirements
embody best practices, helping to alleviate concern regarding the giving of a high-stakes gatekeeping
exarmination. '

I hope you will consider my request. Thank you, and good luck with your inquiry,

Rebecea White Berch
Justice

Supreme Court of Arizona
1501 W, Washington St,
Phoenix, Az, 85007-3231
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COURT OF APPEALS

STATE OF NEW YORK

UNIFORM BAR EXAM PUBLIC HEARING

50 East Avenue
Rochester, New York 14604
February 26, 2015

Panel Members:
HONORABLE JENNY RIVERA

Associate Judge, New York Court of Appeals

DIANE BOSSE, ESQ.

Chailr, New York State Board of Law Examiners
SEYMOUR JAMES, JR., ESQ.
Attorney-in-Chief, The Legal Aid Society of

New York City

HANNAH ARTERIAN, ESQ,

Dean, Syracuse University College of Law

HON. E. LEO MILONAS

New York State Board of Law Examiners

Reported by: Joony Lomenzo, RPR, CRR
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Appearances:

CHRISTOPHER JENNISCON
2L, Syracuse College of Law; Second Circuit

Governor, ABA Law Student Division

HON. REBECCA WHITE BERCH

Justice, Arizona Supreme Court i

GREGORY G. MURPHY, ESQ.
Vice Chair of the ABA Council of the Section of

Legal Education and Mission to the Bar

"JUSTIN L. VIGDOR, ESOQ.

Member, New York State Uniform Law Commissioners

DAVID SCHRAVER, ESQ,
Immediate Past President of the New York State Bar

Asscoclation



10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25

MR, JENNISON: Yes.

HON, RIVERA: -- test or that there weren't
enough multiple choice gquestions =--

MR. JENNISON: I think =-

HON. RIVERA: —-- or both?

MR, JENNISON: I think it's a combination,
but more that it was a multiple choilce test. You
know, it's fifty multiple choice questions. It's
possible that that might adeguately test depending
on the structure cof the questions, vou know, as
cpposed to adding more or less questions. The
concern I believe was more so about a multiple
choice test versus some other factor.

HON. RIVERA: Thank you so much.

MR, JENNISON: Thank vyou.

HON. RIVERA: Next we have the Honorable

Rebecca White Berch, Justice of the Arizona Supreme

16

Court. Thank you for jeining us today. The weather

is of course much different from what you're used

to. We appreciated you jolning us here,

HON. WHITE BERCH: The weather was delightful

when the wind wasn't blowing.
HON. RIVERA: True 1in Arizona, too.
HON. WHITE BERCH: It is true in Arizona at

this time of year.
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Judge Rivera and members of the Advisory
Committee, good afternoon and thank you for letting
me appear here this afternoon. This is the third
hearing you've had, sc I assume you've heard gquite a
bit about the UBE itself, and I read some of the
comments that have been made on the website, so IT'm
familiar with some of the things vyou'wve heard. And
as I was preparing for this I was trying to think
what can T say that will be helpful and not
repetitive of things you've already heard.

I thought what I might share with you is

Arizona's experience in adopting the UBE. I was

chief justice during the time that we adopted the
UBE and I'm familiar with concerns that were raised
there which seem to be echoed in the comments that
have been made to you.

We're a smaller jurisdiction. We're a mid
size state, but the concerns of the lawyers and
concerns of those who might teke 1t seem to be the
same ., |

Arizona already had what we thought was a
good test. I know this because when I was a |
practicing lawyer T served as a bar examiner for - T
want to pull a Brian Williams here - nearly seven

years. So it wasn't quite a full term. I was
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kicked off the committee when I became Justice of
the Arizona Supreme Court,

We procured our essay guestions by working
with an ocut of state law professcr because we didn't
want any instate law school to have an advantage.

We would work with the professor to get a question.
We would velt it with our committee and we would
sometimes try to add an Arizona law fwist. And
sometimes we did and sometimes we didn't, but I'11
tell yeu very frankly one could take the Arizona bar
examination, miss every nuance of Arizona law that
we put in our Arizona bar exam and still pass the
test, sometimes with flyving colors. We had a lot of
students that went to schools out of state who did
very well.

When we proposed going to the UBE I was
familiar -- I was familiar with it because I worked
with the National Conference of Bar Examiners. I
became familiar with how they procured their
guestions, how they put them together with
committees made up of law professors, practitioners,
Judges, how they reviewed the questions, sent them
out for professional editing, how they vetted them,
how they had law students take a practice test, how

they had psychometricians look at the answers to try
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to determine whether the questions were testing what
they purported to be testing.

We didn't do any of that in Arizona. You're
New York. I assume in terms of resources you have
more than anyone else, but I'd suggest that almost
no one can put those kinds of resources into testing
gquestiocns.

Our law schocol strongly supported the UBE for
the reasons that you heard from Mr, Jennison. It
allews them to take a portabkle score and move from
state to state.

Our state bar was recalcitrant, as you might
expect, until we explained to them that we were
giving guite a bit of a uniform bar already. We'd
been giving the Multistate Bar, the two hundred
question multiple choice, since the seventies. We
were giving one MPT, and the rest we were giving
half hour essay Arizona exam guestions.

So we decided before we went to the UBE in
February of 2012 we would switch over, give a second
MPT, and we had started using MEE questicons before
that time, but we would go to what really looked
like the UBE, but we wouldn't call it that in case
it was a bomb and we had to, you know, retrench. We

gave it and there was zerc effect - none, OQur pass
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rates remained constant with prior February bkar pass
rates.

So we began in July of 2012 giving the UBE.
Again, the sky didn't fall., The result was zero.
That is there was no change in the rates from prior
years. Frankly, I think most lawyers in Arizona
have no idea that there was even a change in the bar
exam.

50 the bar was opposed, came around. The law
schools were supportive. My court. We have the
concerns that regulators have when you talk about

changing entry into the practice of law in your

jurisdiction. We were protected, but we became
convinced that it was a better test for the reasons

that I've just said.

We also realized that our state test even
though we thought it was a good test of Arizona law
really contained very little Arizona law, that we
could much better educate lawyers that were going to
practice in Arizona on Arizona law by having a
course,

We gave a six hour course, half an hour
modules on each of several subject matters —-
subject matters, and we found that they came, they

saw, they answered the questions, they tock the
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course and fhey liked it. It was s0o popular we were
naving Arizona lawyers ask if they could take it for
CLE credit.

We think it's so far superior a vehicle for
teaching local Arizona law than having a component
on a bar exam that we require every lawyer who is
admitted in Arizona by UBE to take thiszs Arizona law
course even if they went to an Arizona law schcol.

I was on the faculty at Arizona State Law
School from 1986 te 13%5. My husband is a law
professor and my daughter is now teaching law and
generally familiar with what goes on at law scﬁools
and it has been my experience that by and large they
don't teach the law of a state. They teach law
according to the general principles that are
contained in textbooks published by Foundation,
Little Brown, Thompson West and the like, but they
teach general principles of law,.

That's why law students from Arizona can go
tc other states and pass their bar exams. That's
why my daughter who went to law scheol in New York -
Columbia - and all of her friends who took bar exams
with her who went to other states all passed bar
exams Just fine.

Law schools are not really the place where
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they're learning most of their local law. They can
learn enough to pass a component on a bar exam by a
review course,

Mostly though my court was simply convinced
as regulators that this was a better vetted more
professional put together test, and that as
regulators 1f we're going to stand -- have a test
that stands as a barrier to entry to the practice of
law in our jurisdiction, then we want to give the
best most falr test we can possibly give so that
everybody has a fair chance of passing. So we
changed,

It also helped persuade me that every
professional regulated group that I know of uses a
national test. And it's fine to say well, you know,

the body doesn't change from jurisdiction to

- Jjurisdiction, you know, the federal tax code doesn't

change for CPA's from jurisdiction to jurisdiction,
but, you know, in all regulated professions there
are local laws.

If yoeu're a CPA, you had best know Arizona
state law if you're going to be advising
corporations on law in Arizona. So 1f other
professions can learn the local law that they need

to krnow, we can do it, tco.
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The question was railsed to Mr, Jennison

should the test be given mecre than twice a yesar. I
think it shcould., We've migrated our course online.
We've embedded questions in it to make sure that
they're not just turning it on and walking away.
We've embedded guestions in it. They have to answer
them correctly before they're entitled to move on.

We think that provides a goocd system, and we
found that those who were going to work in say
family law might relisten to the family law half
hour or if they're going to do criminal law they
might relisten to that half hour,

The final peint I'll make since I'm almost
out of time is that many of the professional groups
to which I belong have endorsed adoption of either
the UBE by name or a uniform bar. The Conference of
Chief Justices of America in 2009 or 2010 when I was
on the conference adopted a resolution enccuraging
states to adopt or to consider adoption of the
uniform bar. The council of the section of legal
education and admissions to the bar, I believe you
have a letter frem Barry Courier giving the
council's positicn on adoption of the UBE.

The young lawyers division is strongly in

support of adepting the UBE. And there was a recent



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

24

commission on the future of legal education chaired
by retired Indiana Supreme Court Chief Justice Randy
Shepherd, and as cone of its recommendations it
recommends this.

The nation has always looked Lo New York as a
leader in innovation, in the practice of law and in
processes., I'm surprised that New York hasn't been
on the forefront of this one, but we look forward to
having you Join the rest of us,.

T never thought I weuld say that Arizona was
ahead of New York, but here I am. :

HON. RIVERA: And on the record, too, i

Thank you so much, Judge Berch. I wanted to
ask you about the online course.

HON. WHITE BERCH: Yes.

HON. RIVERA: So the online c¢ourse if I'm
understanding you correctly -- and I understand the
point about giving it in steps. You've got to sort
of complete one section before you can move on.

It's the building blocks of that comprehension. So
I understand that point.

So can you take the course at any time or is
it offered at particular times during the year?

HON. WHITE BERCH: It's online. You can take

it at midnight on Sunday.
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HON. RIVERA: At any time. Is it open book?

HON. WHITE BERCH: There really is no book.
There's a study guide that goes along with it, but
yes.

HON. RIVERA: So I could have anything in
front of me while I'm taking the exam.

HON. WHITE BERCH: Thera's no exam.

HON., RIVERA: I'm sorry. Because it's a

course.,

25

HON. WHITE BERCH: We want you to just study.

We want you to be exposed to these concepts.

HON. RIVERA: I'm sorry. I'm sorry to
interrupt you. There's not any point where you're
evaluating the comprehension. I thought you said
you move -= you just have to complete a model to go
to the next. You don't have any testing.

HON. WHITE BERCH: That's correct, but there

are questlions embedded within each half hour medule.

Every ten minutes or sc there's a question that you
must answer correctly which will keep you -- I
should interpret this,

So it will keep you seated there and looking
at the questions making sure you're paying
attention,

HON. RIVERA: I see,
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HON. WHITE BERCH: TIf you deon't answer it
correctly, you go back, listen to it. If you answer
correctly, vyou move on,

HON, RIVERA: You're not going to score from
that. You've got to answer that correctly before
you move on to the next?

HON. WHITE BERCH: Yes.

HOW. RIVERA: And they can stop at any time?

HON. WHITE BERCH: That's correct, and come

back and get up and leave. Get up, leave, have
lunch, come back. It allows us to cover things
like -- we have continuing legal education

reguirements in Arizona and it will tell you how
many, what kind and when to file your affidavit, and
these are things that not only wouldn't you cover,
you really shouldn't cover on a bar exam, that kind
of detail and memorization, but we can convey those
kinds of things.

The other thing I've found is that a lot of
what we think of as nuances in Arizona law really
are just general law. It's Jjust that we're used to
citing Arizona cases and statutes for those
propositions, but they're really standard
propositions of law.

HON. RIVERA: Do you have to have completed
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and passed the UBE to take the online course?

HON. WHITE BERCH: No. You can take the
online course at any time. You just have to submit
your packet tecgether. You have -- we thought about
doing the course after you had completed the exam
within six months or a year, but frankly after
talking to our cemmittee members they didn't want to
have to do the follow-up.

Now we make them submit their certificarte
with their other papers.

HON. RIVERA: Okzy. Thank you.

MR. MILONAS: Do you keep track cef the
different test takers and the impact on them,
mincorities, et cetera?

HON., WHITE BERCH: I wish we did. I was the
Director of the Academic Support Program at Arizona
State. So this is an area that's near and dear to
my heart.

There has been no discernible impact on pass
rates of minorities. There's really no data because
we can't do research on human subjects and you can't
know how they would have done if they hadn't taken a
bar exam if they take another kind.

I do understand that in Missouri - I was

speaking to Judge Cindy Martin - that there may be a
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small sample of data from UMKC that shows that not

only was there no difference -- it was slight == I'm

not sure statistically significant increase in

passage of diverse candidates.

MR. MILONAS: Do you keep track of the people

being admitted to the state?

HON, WHITE BERCH: We certainly keep track.

MR. MILONAS: I know. You know what I mean.

Color, et cetera.
HON. WHITE BERCH: I don't know.

MR, MILONAS: Okay.

MR. JAMES: The online course, I know you

said you can stop it, you know, have lunch. Is it

to be taken in a day or over a period of time that

you want?

HCON. WHITE BERCH: Over any pericd of time

that you want, It tracks. It knows -- you get an

identifier of some scrt and it will track you.

So

if you come back in a week and you finish it then --

MS. BOSSE: You mentioned that your state bar

had concerns, the practicing bar had concerns.
HON. WHITE BERCH: Yes,

M3. BOSSE: What were those concerns?

HON. WHITE RERCH: We all love our homes.

all think everybody wants to come to our homes.

We

And
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really the threat was that 1f you have this uniform
bar, people are going to flood Arizona to practice
law here -- there. I guess there. I'm here now,
There. Especially in the winter.

I think a lot of their concerns were
alleviated when 1t was pointed ocut to me, you know,
this is really for entering lawyers. It's really

the law students who are going tc be most concerned

about this now. So that was their concern.
Data wise more —-- we expected again to see
people transferring in. Our data showed that more

people are transferring out than are transferring

in. Being a westerner we were assuming that they

would transfer to Colerado cor Washington or hiking

kind of states, and what we found instead was that
they are going to Alabama and Minnesota. And for
the life of me I couldn't figure that one out.

And I was speaking tc a member of our board,
and she said don't you get it. I said apparently
not. She said theilr passing score i1s below ours.

So a few people who had not passed in Arizona =-- who
did not pass in Arizona were able to tazke their
scores. We tracked a few of them, and at least
seven of them are working for the federal government

now.
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So these ére people who are able to have a
professional job because they have a UBE scores that
they could take to a Jjurisdiction in which their
score was passing and they're now working.

MR, MILONAS: They're all going to come to
New York now,

HON. WHITE BERCHE: Not quite yet, but perhaps !
after 2016. We'll see. I'm sure they'd love to.

HON. RIVERA: Any other questions? No,

Thank you so much. We very much appreciate
you sharing with us your experience and concerns and
how you addressed them.

HON. WHITE BERCH: Thank you, Judge Rivera,

and members of commission. Thank you so much.

HON. RIVERA: Safe travels home.

We will now hear testimony from Gregory G.
Murphy, Vice Chair of the ABA Council of the Section
of Legal Education and Admissions to the Bar, and
Cochair of the National Conference of Bar Examiners
Committee on the Uniform Bar Exam.

Thank you for being here today.

MR. MURPHY: Well, thank vyou, Judge Rivera,
and members of the advisory committee. It's a real
privilege to be here. TIt's a delight,

I was harking back to my intreoduction to New
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TO: Supreme Court Ad Hoe Committee on the Uniform Bar Examination
FROM: Elizabeth A. Weiler, Esq., Chair, New Jersey Board of Bar Examiners ‘%
DATE: December 17, 2015

RE: The National Conference of Bar Examiners’ Multistate Essay Examination and Multistate
Performance Test

Per the request of Justices Jaynee L.aVecchia and John Wallace, I submit this summary of
the comments I offered at the December 16, 2015 meeting of the Supreme Court Ad Hoc
Committee on the Uniform Bar Examination concerning the Multistate Essay Examination
(“MEE™) and the Multistate Performance Test (“MPT”), The MEE and the MPT are two
components of the Uniform Bar Examination (“UBE") developed by the National Conference of
Bar Examiners (“NCBE™).

As 1 indicated, my comments are informed by my twenty-six year involvement with the
New Jersey Board of Bar Examiners. 1began as a Bar Reader— someone who grades essay
examinations for a Bar Examiner. In 2004 I was appointed a Bar Examiner—one of seven
Examiners who write the seven essay examinations administered twice per year and who grade
the essay examinations along with their assigned Readers. I have been the Chair of the Board of
Bar Examiners for the past three years,

I carefully reviewed the February 2010 MEE questions included in the materials provided
to the Committee. I have found a coincidence between the MEE questions and the essay
examinations that our Board prepares in several important areas:

» The questions appear fair, well-researched, and well-worded.

» There are not a lot of extra words employed,

o There are no “runway lights” used such that the candidates must identify the subject
matter of the question, e.g. torts, constitutional law, real property, contracts.

e The questions are devoid of pop-culture references, which might not be familiar to all
candidates and might therefore disadvantage some subset of candidates,

o There were no offensive references in the questions from the standpoint of race, sex,
religion, politics, gender, or diverse cultures.

o There were no tricks or aha-s!
o The questions appear to be written so that candidates can distinguish themselves based on
their knowledge of applicable general law and their abilities to reason, apply the facts to

the law, organize, and communicate coherently.

» The questions appear to include enough issues so that grading can be done on the six-
point scale currently employed.




While our Board does not currently administer a performance test, after carefully
reviewing the two parts of the July 2009 MPT provided to the Committee, I am comfortable that
the tests are well-written, well-presented, and provide a fair opportunity for the candidates to
demonstrate practical lawyering skills. :
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To:  Supreme Court Ad Hoc Committee on the Uniform Bar Examination
From: Susanne Johnson, Assistant Secretary, New Jersey Board of Bar Examiners
Re:  Explanation of Scaling Methodology with Examples

Date: December 16, 2015

Several of the articles you received describe the methodology and mathematical
justifications for scaling the raw essay scores to scaled MBE scores. Scaling allows two sets of
data with different scoring ranges to be compared. In the context of bar examinations, for
example, MBESs and essays are graded using different ranges. Most jurisdictions, including New
Jersey, scale their raw essays to the scaled MBEs.

First, the MBE is scaled by the National Conference of Bar Examiners (NCBE) by
equating the raw scores across different administrations of the examination. Simply stated, the
NCBE uses an imbedded set of questions that have been tested before and for which the range of
applicant performance is known. If the current applicants outperform prior applicants, the scores
are adjusted appropriately (see Mark Albanese article — Equating the MBE). This makes MBE
scores comparable from one test administration to another.

Second, each state grades essays using their local scale. The NCBE recommends a1 to 6
scale for each individual essay question, which New Jersey currently uses in its grading process.
Because New Jersey administers seven essay questions, the maximum total raw essay score an
applicant can earn is 42. For July 2015, the mean total essay score in New Jersey was 24. Raw
essays scores in each state are then scaled against that state’s MBE scores. Because the MBE is
a standardized, computer-graded test not subject to grader leniency or “local” bias, it provides a
valid measure for the scaling process.

The following explanation and examples demonstrate what actually occurs when the
scaling formula is applied to the data.

Example 1. The first example demonstrates how scaling adjusts raw essay scores using
two hypothetical jurisdictions, one of which grades more stringently than the other (assuming
this would even occur as there are several mechanisms in place to counteract any such tendency).
The MBE scores against which the essays are scaled are presumed to be identical in both
jurisdictions.

Two sets of essay scores are used in this example — Set A and Set B. For the purpose of
this example, we presume that graders of Set B are more stringent and therefore the essay scores
for Set B are lower on average than those in Set A. As demonstrated below, the mathematical
scaling process offsets the stricter grading by adjusting the scaled scores of the applicants in Set
B upwards, resulting in scaled essay scores higher than those awarded to applicants in Set A who
earned equivalent raw scores.




Therefore, an applicant from Set B with a raw essay score of 20 would receive a scaled
essay score of 124.3 while an applicant from Set A with a raw essay score of 20 would receive a
scaled essay score of only 121.63. By extension, if an applicant with essays of similar quality
were to receive a 19 in Set B due to stricter grading in that jurisdiction, the applicant still would
fare better than an applicant in Set A; the Set B applicant would receive a scaled essay score of
122.0, slightly higher than the 121.6 scaled score that would be earned by the applicant in Set A.

Simply put, scaling takes the applicants’ MBE scores and lines up the raw essay scores
against that scale — converting to a common scale. The highest and lowest raw essay totals will
be equated to the highest and lowest scaled MBE score, for this example 96 and 173. An
applicant who scores a 130 on the MBE but excels on the essays, receiving a raw essay score of
41, would earn a scaled essay score of 173.

Example 2. Scaling also addresses the situation where applicants in a jurisdiction achieve
higher overall MBE scores. In this example, each applicant from Set B is given an additional
scaled MBE point, creating Set C. The raw essay scores remain the same for both Set B and Set
C. When the scaling formula is applied to Set C applicant raw essay scores, the scaled essay
scores are higher than those in Set B due to the higher MBE scores. Because applicants in Set C
outperformed other applicants on the MBE, a raw essay score of 20 in Set C receives a 125.3
scaled essay score. In short, the formula adjusts the scaled essay scores upwards to account for
superior MBE scores.

Description Set A Set B Set C

Average MBE score 133.1 133.1 134.1
Average raw essay 25.1 23.8 23.8
Scaled score of raw essay Raw 19 - 119.3 R 9-122.0 Raw 19 - 123.0
scores of 19 and20 Raw 20 - 121.6 Raw 20 -124.3 Raw 20 - 125.3

The NCBE performs the scaling procedure for all UBE states to ensure that it is done
uniformly. Through that process the NCBE performs certain statistical checks which would
likely identify anomalies in the grading process. UBE jurisdiction graders can attend a workshop
or request a hands-on training session from the NCBE.
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