FINAL REPORT OF THE CUSTODY AND PARENTING SUBCOMITTEE

On March 3, 2003, Judge Serpentelli referred to our Subcommittee a proposal by
the New Jersey Chapter of the Association of Family and Conciliation Courts, for a Rule
amendment, which would empower courts to designate a parenting coordinator/monitor
for mid and high conflict custody situations. The Association’s Subcommittee dealing
with this issue includes Judith Greif, Mathias Hagovsky, Sharon Ryan Montgomery,
David Brozinsky, Edwin Rosenberg, Ron Silikovitz, and Marcy Pasternak.

The Subcommittee notes that the designation of parenting coordinator/monitors
occur in many counties, even though there is no Rule approving it. One term of art that
has come into play in recent years is “therapeutic mediator.” It is our experience that
some judges who have designated “therapeutic mediators” believe such a designation
excuses compliance with confidentiality required by R. 1:40-8.

More recently, it is our experience in different counties that the term therapeutic
mediator has been replaced by therapeutic monitor and that such appointees are charged
with making non-confidential recommendations to the parties and to the Court if they are
unable to assist the litigants in resolving the case.

Our Subcommittee has reviewed the submission from the New Jersey Chapter of
the Association of Family and Conciliation Courts and discussed the concept and the
Rule proposed by the New Jersey Chapter. Although we uniformly agree that the Court
should have formal authority to designate therapeutic parenting monitors, we do not

agree with the specifics of the Rule that has been proposed by the Association.



We have communicated with and had a dialogue with the Association. A copy of
our communication to the Chair of the New Jersey chapter, which summarized our
concerns about the Chapter’s initial proposed Rule recommendation, is attached hereto as
Exhibit A.

We attempted to coordinate with that body a specific Rule amendment with which
both that Association and our Subcommittee would be in accord. Our efforts in this
regard were not fully successful. The Chapter labels the person to be designated as a
“parenting coordinator.” We prefer the term “parenting monitor.” We have used the
word “monitor” instead of “facilitator” or “coordinator” because we believe it more
accurately describes the function of the appointee, namely, to monitor and make
recommendations, which either parent may bring to the Court’s attention on application,
pursuant to the Rules. We also omitted from the proposed Rule the word “therapeutic.”
We believe that word might cause participants to believe that their communication; were
privileged and confidential.

Both our Subcommittee and the Chapter are unequivocally clear that the parenting
monitor shall have no authority to make binding decisions. He or she shall have authority
only to make recommendations, which may be brought by either party to the Court for its
approval or rejection. We further agree with the Chapter that any person so designated
must be qualified by experience or training and that the Rules should so provide.

Following further dialogue between Chapter representatives, it became clear they |
were not in favor of precluding the Court from appointing attorneys to fill the position,

even if there was no consent, so long as they were qualified by training or experience.



The Subcommittee is divided on whether attorneys licensed to practice in New
J erse); should be able to be designated as parenting monitors. Our Subcommittee no
longer has five active participants, since one of the judges assigned has been reassigned
out of the Family Part and does not participate. At our July meeting, two of our
participants believed that attorneys should be able to be designated to serve as parenting
monitors. One other member of our Subcommittee felt that the appointment of such
attorneys should be allowed, providing the litigants consented to the use of an attorney
admitted in New Jersey, rather than a mental health professional. One member felt that
attorneys should not be able to be designated to serve as parenting monitors because they
are not mental health experts and, by and large, do not have the training or experience to
deal with such disputes.

We believe the parenting monitor concept is important. If the parties are left only
to mediation, then the insights gained into the family dynamic during an unsuccessful

“mediation are lost to those in the system who must make decisions in the absence of the
parties’ ability to mold a resolution.

A parenting monitor will not be a mediator. The information obtained from the
parenting monitor process may be considered by judges in making decisions. Of course,
the parties involved will be aware of the non-confidential nature of their communications
with the monitor, as the Rule specifically references the non-confidential nature of these
communications. We feel that the use of such a monitor, will diminish the need for
extensive psychiatric evaluations, although full evaluations will still be available.

We also specifically have not attempted to catalogue the kinds of disputes or

issues that may be considered by a parenting monitor. We have also not attempted to



draft a proposed Order to be used when designating a parenting monitor. We understand
the Chapter is considering adopting a boiler plate general Order of Appointment. We do
not believe it appropriate to catalogue in great detail the myriad of issues that a parenting
monitor may consider. We believe this is best tailored to the individual facts of a
particular case, both by the Court and the parties. An Order appointing a monitor should
be tailored to the needs of each case.

We think designation of a parenting monitor now occurs frequently as a matter of
de facto practice. We'belieye the adoption of a Rule will help create uniformity for this

practice.

COURT EXPERT REPORTS SUBMITTED TO THE COURT

Pursuant to R. 5:3-3(e), reports of Court appointed experts are to be provided to
the Court and the parties .“ﬁpon completion.”

A Court appointed expert’s opinion is entitled to nd greater weight or preference
than any other expert’s opinion. It seems inappropriate in the extreme for a J udge to have
access to one expert’s report without having access to all experts’ reports. We all
concurred that although reports are hearsay, it is customary as a matter of convenience
for the Court to have copies of all experts’ reports, as testimony proceeds. The current

.Rule, which has been in place for many years, allows the Court to have its experts’
reports before trial, not just at the time testimony is commencing.

The judges on our Subcommittee felt the availability of such reports was helpful
to them during the pendente lite phase of the case, particularly if there are issues or
allegations that may have to be acted upon before trial. Logically, and as a matter of

fundamental fairness and due process, if the Court’s experts’ report is going to be



available to it before trial, then all experts’ reports should be available to the Court,
pendente lite, since the Rule is clear that the Court is not to entertain “any presumption in
favor of its expert’s findings.”

RECOMMENDATIONS FROM EXPERTS

Our Subcommittee has discussed the Supreme Court’s reference back to the
Practice Committee of its proposed amendment to R. 5:3-3 pertaining to disputes between

parenting experts. In its referral back to the Practice Committee on July 24, 2002, the

Court’s representative noted:

The Court did not approve the proposed amendment to Rule 5:3-3, relating
to experts in custody/parenting disputes. After considering the
Committee’s recommendation, the Court elected to refer the matter back
to the Practice Committee for further consideration of its proposal that
experts in these matters be required to confer with each other when they
differ in their conclusions. (emphasis supplied)

See Exhibit B annexed hereto.
| The Subcommittee notes that the proposed Rule amendment approved last term

by the Practice Committee did not require experts to confer with each other if they
reached different conclusions. The proposed Rule amendment only gave the trial court
the power to require such conferences. It did not require the Court to do so.

Nevertheless, the Subcommittee considered the referral back in the context of
discussions before this full Committee last term and further in the context of the Bar
Association’s opposition to the proposed Rule amendment last term.

Before discussing that portion of the proposed Rule that was referred back by the
Court, we reiterate our approval of two sections of last term’s proposed Rule amendment
to R. 5:3-3 that were never in dispute. You will recall that the first sentence of the

proposed Rule directed mental health experts to “conduct strictly nonpartisan evaluation



to arrive at their view of the child’s best interests, regardless of by whom they were
engaged.” That proposed amendment emanated from last term’s Subcommittee research
. and investigation into the standards and protocols used by all of the mental health
organizations whose members perform parenting evaluations. Last term’s Subcommittee
presented in its report to the full Committee, copies of all the protocols of mental health
groups to demonstrate that the standard of each group required experts to, perform
investigations and give opinions based solely upon what they perceived to be the child’s
best interests, regardless of who engaged them. Copies of these protocols are again
annexed hereto again as Exhibit C. Therefore, our Subcommittee believes that this
sentence of the Rule amendment should be reiterated without modification. There was no
opposition to that section of the Rule amendment in the Subcommittee or the full
Committee and the Bar Association did not oppose that section of the proposed
amendment.

Moreover, we note that there was no opposition to that section of the proposed
Rule amendment that directed mental health experts performing evaluations “to consider
and include reference to criteria set forth in N.J.S.A. 9:2-4, as well as any other
information or factors they believe pertinent to each case.” Since no one could
reasohably dispute a Rule direction to experts to consider statutory custody criteria, as
well as other information they believe pertinent, we recommend again adoption of that
section of the proposed Rule amendment. It is important that this be noted specifically

because it is our experience that expert reports frequently do not comment on the

statutory custody criteria.



Finally, we fully discussed that portion of the Rule amendment this Subcommittee
accepted last term, which was referred back by the Supreme Court.. The Subcommittee
still believes that the ability of the courts to ask experts to confer to determine if a
common recommendation is possible, is an important tool of which courts should not be
deprived. However, the Subcommittee also agrees that the proposed Rule needs to be
revised to asﬁsure, that in the event the experts either do make a common
recommendation, which is not accepted by a litigant, or do not make a common
recommendation, neither the unacceptable common recommendation, nor the identity of
the party rejecting the recommendation, nor the experts’ communications about these
issues, can be evidential in any subsequent trial, except with respect to the issue of
counsel fees. In other words, in these scenarios, we believe that all such discussions
should remain confidential, until the Court has made a substantive parenting
determination and is then considering counsel fee applications.

We have carefully reviewed the reasons that have been articulated for opposition
to the Rule amendment accepted by the Family Practice Committée last term. They are:

1. Such an amendment would cause the Judiciary “to transfer its decision

making authority to experts, against the wishes of the litigants or their
attorneys.” |

2. A common recommendation made by the experts would be communicated to

the court as substantive evidence thereby discrediting the experts’ reports
submitted in anticipation of trial and the common 'recommendation would be
used as fodder to discredit an expert on cross examination if one or both of the

parties did not agree to the common recommendation.”



3. Attorneys would be placed in “an ethics bind, as it frustrates the aftomey’s

duty to their client.”

4. In any event “a Court eXpert could be appointed during the proceedings to

_reconcile the opinions of the experts.”

See Exhibit D attached hereto.

The Rule we propose would not transfer authority to experts. Experts do not
make decisions. Judges still make decisions and clients still have the right to oppose any
opinion given by experts, even if the experts agree. Neither the common
recommendation, nor the identity of the litigant who rejected the recommendation would
be known to the Court until after its determination. Discussions between the experts also
would not be evidential.

Second, we do not believe that our proposed Rule would create an ethics bind for
attorneys and frustrate their duty to their client, since their obligation would be to
represent their client’s interests and to implement the client’s perspective. If clients did
not wish to accept the common recommendation, they would have a right to present their
case for trial and they would have the right to ask a judge to make a decision. Their
lawyers would be required to do so. The identity of the rejecting party would not be
revealed before determination of parenting issues.

Third, we do not believe the role of Court experts is to reconcile conflicting
opinions of private experts. Such efforts and negotiations would open everyone up for
impeachment, if either expert changed from the position set forth in their report. We
believe a Court should appoint an expert if it needs assistance with respect to guidance

about the issues involved. The Court expert should not have extra judicial authority to



reconcile the opinions of private experts. Moreover, a Court expert’s opinion is entitle;l
to no greater weight then any other expert’s opinion, unless substantiated and accepted by
a judge after rationally reviewing at trial the evidence that supports the opinion.

Our proposed Rule recognizes a problem articulated by the Bar, regarding the
impeachment of an expert, who changed his opinion following consultation with the
other expert. Certainly, if the Court knew that a common recommendation had been
made, and the matter did not conclude and was tried to conclusion, an expert who
changed his initial recommendation, could be discredited on cross examination or
otherwise impeached.

The Subcommittee discussed whether or not this concern could be addressed in
the context of a proposed Rule amendment that nevertheless, gave the Court the
discretion to direct the experts to confer in an attempt to reach such a recommendation.
We believe the solution to this problem was not to “throw out the baby with the bath
water.”

We believe it is unwise to disregard a vehicle, which could be very helpful in
managing conflict, reducing the number of cases that are tried to conclusion, and
increasing the number of cases that are able to be harmonized by agreement. We believe
that the vast majority of litigants, if faced with a common recommendation from two
experts. probably would be positively impacted to the point of substantially increasing
the chances for ’resolution. But we agree that if the consultation does not result in
resolution, and either or both litigants wish to reject a common recomméndation, that

they should have the right to do so, without the Court learning of either the



recommendation, the identity of the rejecting party or of the discussions between the
experts.

We believe the solution to this dilemma is to attempt to craft a Rule that enables
the Court to ask the experts who make disparate recommendations to confer to determine
whether a common recommendation is possible. However, if the experts do reach a
common recommendation and a litigant does not accept it, or the experts cannot reach a
common recommendation, thénlthe Court is not to be made aware of that
recommendation, or of any discussions between the experts, or of the identity of the
rejecting litigant, until after the parenting determination has been made. The Court
should not learn of these events until the counsel fee phase of the case, after the Court has
made a parenting determination. In these circumstances, the common recommendation
should be placed in a sealed envelope, along with the position of each client, with respect
to its acceptance or rejection, and should be reviewed by the Court post-judgment
following decision, in connection with the issue of counsel fees.

Our propose Rule amendment to R. 5:3-3, which adds a new section (b), is as

follows:

(b) Custody/Parenting Disputes: Mental health experts who perform
parenting/custody evaluations shall conduct strictly non-partisan
evaluations to arrive at their view of the child’s best interests, regardless
of by whom by they are engaged. They should consider and include

- reference to criteria set forth in'N.J.S.A. 9:2-4, as well as any other
information or factors they believe pertinent to each case. If the mental
health professionals reach different opinions concerning the
parenting/custody arrangements that are in the best interests of the
children, the Court may direct them to confer in an attempt either to reach
a resolution of all or a portion of the outstanding issues, or to make a
common recommendation. Neither the refusal of either party to accept
any common recommendation by the mental health professionals, nor the
discussions of the experts shall be communicated to the Court in any
fashion, and shall not be introduced into evidence, except as otherwise set
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forth herein. In the event the mental health professionals reach a common
recommendation concerning any parenting issue, and either litigant does
not accept that recommendation, then that recommendation, along with the
position of each litigant, with respect to its acceptance or rejection, shall
be placed in a sealed envelope and submitted to the Court during the trial
and reviewed by the Court only in connection with its decision concerning
counsel fees. The Court shall not review the recommendations or the
litigants® positions concerning the recommendation, until it has made its
final determination with respect to all parenting issues.

TIME PERIODS FOR MEDIATION, EVALUATION AND TRIAL

A reference was made to our Subcommittee at the March 31, 2003 Family
Practice Committee meeting, based upon a recommendation from the General Procedures
and Rules Subcommittee.

The Family Law Section addressed this issue to the General Procedures and Rules
Subcommittee at its meeting on February 26, 2003. The Bar noted that a referral to
mediation, by virtue of R. 5:8-1, in effect, stays the commencement of parenting
evaluations for a sixty (60) day period of mediation, unless the parties otherwise agree.

The Bar’s concern is that mediation does not usually commence until thirty days
after issue is joined because it is at that point that a Case Management Conference has
been scheduled and a determination has been made whether custody or parenting is a
genuine and substantial dispute. If evaluations are stayed for 60 more days, then, in
effect, three months of the sixth month period after which custodvy trials are supposed to
commence pursuant to R. 5:8-6 has expired, without forensic investigation. There was
concern expressed that evaluators, therefore, would not have sufficient time to perform

their investigations and complete their reports in accordance with these time tables and

the requirement that a trial occur in six months.
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Last term, our Subcommittee met with mental health professionals who had
similar concerns for different reasons. The mental health professionals we met with
believed that it was a disservice to litigants in parenting disputes to rush them through the
litigation process because the family needs time to grieve its death. The mental health
professionals advised the Subcommitte¢ that pushing parenting disputes through the
system would only polarize the parties because emotions in most cases would still be too
frayed. They suggested mediation proceed for six months before evaluations
commenced. They uniformly expressed the view that compelling litigants to conclude
custody cases within six months was contrary to the families and children’s best interests.

Our Subcommittee discussed the timetables for mediation and evaluation and the
clear emphasis by mental health professionals that litigants and children were not served
by compelling them to rush to a decision about parenting issues in the midst of
heightened emotions at the commencement of the case.

Moreover, the Subcommittee firmly believes that respect for our system is
undermined by having in place a Rule that cannot be complied with because there simply
is not sufficient time to accomplish the work that is necessary to be done.

We believe the system is better served by allowing more flexibility for completion
of evaluations and scheduling of custody/parenting trial dates. This is best done by the
jhdgc assigned to the case, who can control its course, through periodic Case
Management Orders. In other words, the Subcommittee concludes that setting mandatory
trial dates for custody disputes, within six months of issue being joined, simply creates a
false expectation that most often cannot be implemented. Moreover, the attempt to do so

and to push litigants to process these disputes when their emotions are most frayed, only



results in their increased polarization, which is contrary to the best interests of their
children.

Therefore, the Subcommittee agrees with the Bar that trial judges should not
mandate and inflexibly schedule and commence trials on parenting disputes, six months
after issue is joined. The current Rule has a safety valve with respect to the period of
mediation and allows the Court, on good cause, to extend the mediation period for longer
than two months. The current Rule requires the conclusion of mediation periods to be set
forth in Case Management Orders that are entered. The Subcommittee believes similar
flexibility is required with respect to completion of evaluations and fixing of firm trial
dates, all of which must be tracked in Case Management Orders that are reviewed from
time to time.

We have drafted an amendment to R. 5:8-6, which allows the Court, on good
cause shown, to extend the time period for commencement of a custody trial, as
necessary to accommodate reasonably the needs of parenting evaluators to commence
and complete forensic investigations, so that proper presentation can occur at trial. The

proposed Rule amendment as follows:

Where the Court finds that the custody of children and parenting time/visitation
are genuine and substantial issues, the court may schedule a hearing date six
months after the completion of mediation contemplated by R. 5:8-1, or six months
after the first Case Management Conference, if there is no mediation. The court
may, in order to protect the best interests of the children, conduct the hearin gina
family action prior to a final hearing of the entire family action. As part of the
hearing, the court may on its own motion or at the request of a litigant conduct an
in camera interview with the child(ren). In the absence of good cause, the
decision to conduct an interview, it shall place its reasons on the record. If the
court elects to conduct an interview, it shall afford counsel the opportunity to
submit questions for the court’s use during the interview and shall place on the
record its reasons for not asking any question thus submitted. A stenographic or
recorded record shall be made of each interview in its entirety. Transcripts
thereof shall be provided to counsel and the parties upon request and payment for

13



the cost. However, neither parent shall discuss nor reveal the contents of the
interview with the children or third parties without permission of the court.
Counsel shall have the right to provide the transcript or its contents to any expert
retained on the issue of custody. Any judgment or order pursuant to this hearing
shall be treated as a final judgment or order for custody. Hearings on pendente
lite disputes about custody and parenting time/visitation plans will occur only if
the Court deems them necessary.

If the parties engage in mediation, then the Court may extend reasonably the time
period for commencement of trial to allow completion of necessary forensic
evaluations. Ordinarily, unless good cause is shown to the contrary, the time
period for mediation and evaluation should not be longer than six months from
the first Case Management Conference. If there is no mediation, then unless good
cause is shown to the contrary, the time period for contemplation of forensic
evaluations should be no longer then four months from the first Case Management
Conference. All Case Management Orders will identify scheduled completion
dates for mediation and forensic evaluations.

R.5:8-1 is amended as necessary to reflect these R. 5:8-6 changes.

TECHNICAL CORRECTIONS TOR. 5:8-1 and 5:8-6

R. 5:8-5 references the need to prepare “custody and parenting time/visitation
plans when there is a custody dispute.” R. 5:8(A) and R. 5:8(B) discusses appointment of
counsel for children and Guardian Ad Litems, “where custody or parenting
time/visitation is an issue.”

However,'néither R. 5:8-1 nor R. 5:8-6 have the same reference. The reference in
those Rules is simply to custody disputes, not to “custody and parenting time/visitation
disputes.”

The Subcommittee proposes amending the first sentence of R. 5:8-1, to édd after
the word “custody” the language “and parenting time/visitation disputes.” It further
proposes amending R. 5:8-6, by inserting the same language after the word custody on
the first line of that Rule. The Subcommittee also believes that R. 5:8-6 should be

amended to make clear that a trial court need not conduct a full hearing, pendente lite, on
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a parenting dispute. These changes are contained in the proposed Rule amendment

referenced, supra, pages 13-14.

R. 5:8-1 - INVESTIGATION BY FAMILY .DIVISION - - CLARIFYING THE RULE

OF PROBATION DEPARTMENTS

A hold over issue from last term was consideration of that provision of R. 5:8-1,
which directed, when issues of custody are genuine and substantial, that investigation of
the character and fitness of the parties be conducted by the Probation Department of the
county of venue. See Rules of Court, 2002. The Court is not required to do this, but it
has the discretion to do so. Rules 5:8-2 through 5:8-4 related to. the filing of such reports
with the Court and the ability to issue periodic reports and to continue the investigation
after an award of custody is made.

This issue was reserved because members of our Subcommittee last year believed
it inappropriate for Probation Officers to be conducting best interests evaluations, which
is what the phrase “character and fitness of the parties” connotes.

Since the reservation of that issue in our last report, the Rule was amended to
direct that such investigations were to be “made by the Family Division.” SeevR. 5:8-1,
Rules of Court, 2003. The factors to be considered - - the character and fitness of the
parties - - were the same, but the investigation was to be under the auspices of the Family
Division.

However, although the new Rule directs that the investigation be conducted by
the Family Division, the last sentence still sets forth that probation should conduct the

investigation. That sentence provides:
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Such investigation of the parties shall be conducted by the Probation
Office of the County of the home state of the child, not withstanding that
one of the parties may live in another country or state.

Moreover, provisions of R. 5:8-2 through R.5:8-4 continue to refer to.the
Probation Department, directing them to make periodic reports to the Court as to the

- status of custody (See R. 5:8-2). Thus, the Probation Department appears to continue to
be involved in connection with investigation of the character and fitness of the parties.

The Subcommittee unanimously believes that Probation Departments are
inappropriate vehicles to conduct best interest evaluations or to make recommendations
concerning the best interests of children. Probation Departments are aptly suited to report
on physical evidence pertaining to home surroundings and housing. We do not believe
they are qualified to make best interest recommendations.

Many of us have had experiences where Probation Departments have conducted
such investigations and at the same time, mental health professionals have performed an
evaluation of the same family. The results sometimes are in conflict. In one case, as
Probation Department basically went along with a child’s wishes who was a teenager,
despite serious allegations of inappropriate parental alienation. The mental health
professional’s recommendation, instead of proposing that custody go with the father,
suggested that all contact between the father and the child shouid be suspended because
of the father’s inappropriate behavior and malicious motives.

We understand that the Administrative Office has issued a directive that Probation

Offices are not-to do best interest evaluations or make such reports to the Court. We do

not believe the Rule is sufficiently clear with respect to this issue, since even the new
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Rule, which requires investigations to be made by the Family Division, seems to leave
implementation of that function to the Probation Department.

Therefore, we believe that the Rule must be specifically amended to make clear
that best interest investigations are to be performed only by appropriately trained mental
health professionals. Probation Departments ha§/e the capacity to report on physical
e\}idence pertaining to home surroundings and housing, but not to conduct forensic
psychological evaluations. The proposed amendment to R. 5:8-1 is as follows: We
simply propose adding one sentence as follow’s:

Probation Officers not qualified as mental health professionals by
licensure, experience or training, should not make best interest
recommendations to the Court regarding the character and fitness of the
parties.

That sentence should be added as the last sentence to R. 5:8-1. In addition, the

first sentence of R. 5:8-2 should have added to it the phrase: “Subject to the provisions of

R. 5:8-1 regarding best interests evaluations.”

ISSUES RESERVED

CRITERIA FOR DIFFERENTIATING BETWEEN THE DUTIES OF ATTORNEYS

AND GUARDIANS FOR CHILDREN

Our Subcommittee is concerned about the absence of clear criteria for defining
and distinguishing between the functions to be performed by counsél for children and
Guardian Ad Litems. Although R. 5:8(B) does catalogue the functions of a Guardian Ad
Litem, R. 5:8(A) is not nearly as defined.

Ivette Alvarez has prepared an insightful preliminary report about this issue. It is

attached as Exhibit E. The conclusion of the report is that further refinement and study
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is necessary. Many questions need to be answered. For example, the New Jersey Rules
make no distinction between an impaired and unimpaired child, and do not require that
counsel for the child or the law guardian make a determination on this issue. Most
notably, the AAML takes the position that counsel for the unimpaired child is to follow
the “child client’s instructions whether in his or her own best interest . . .” In contrast the
New Jersey Rule calls for the child’s counsel to act as an independent legal advocate for
the best interest of the child. This statement is problematic and goes to the very heart of
the matter. Is the role of counsel for the child in New J ersey a client centered one as
required by the ethics and professional practice rules, or somewhat lesser hybrid of the
role of the traditional advocate and the role of the guardian ad litem? Are the
appointments interchangeable and therefore a duplication of services?

Our Subcommittee simply has not had time to carefully discuss these issues
sufficiently to be able to propose an appropriate Rule amendment. We believe guidance
with respect to the use of attorneys for children is required, but we reserve for next term
and more recommendations concerning this issue.

We similarly believe the issue of use of audio and video taping during evaluations

should be further investigated. We were unable to do so this term. *
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Re:  Subcommittee - Custody & Parenting Time

Dear Phil:

I apologize for delay in responding to your letter to Judge Serpentelli, which he
referred to me on March 3, 2003,

I'have carefully reviewed the proposed Rule regarding appointment of a
“parenting coordinator”.

I 'very much am in favor of the concept of a parenting coordinator, but I prefer the
use of the term monitor because it suggests a more expansive role and also a reportorial
function, which distinguishes it from the mediation referral.

I think the concept of a parenting monitor with reportage responsibilities is very
important. The direction of dysfunctional, high conflict individuals to mediation is likely
to be unsuccessful. However, the nature of the process results in time being spent and the
information obtained from the interactions being useless to the system because it cannot
be revealed to judges who must make decisions.



. Philip N. Sobel, Esq.
March 31, 2003
Page 2 of 4

The parenting monitor procedure overcomes that problem. The Rule makes clear
that there is authority to do that, which has become a de facto practice among many
judges. Some judges designate these interveners as therapeutic mediators, which I think
causes confusion. A mediator is a mediator and what is said should be private and a
monitor is something else again. The roles need to be distinguished and I think the
concept of a proposed new Rule makes wonderful sense.

I have carefully reviewed the proposed Rule forwarded with your letter to Judge
Serpentelli and have drafted certain revisions. Let me summarize the rationale of my
proposed amendments.

1.

I do not believe attorneys qualify to provide this kind of assistance, because
they are not necessarily trained in child issues or psychologically
sophisticated.

I'have defined mental health professionals to be a social worker, psychologist
or psychiatrist. I deleted the reference to “qualified by experience or training”
because I believe to become professionals and receive such licensures, you
must be qualified to deal with issues of children and conflict in families. I am
aware that some may believe that I have too narrowly limited those qualified
and that certainly is an issue that should be discussed.

I do not believe we need to limit the circumstances that give rise to
designation of a parenting coordinator, as you set forth in the third sentence of
the proposed Rule, when deciding whether a monitor should be appointed. I
believe the Court should be able to appoint a monitor when it believes such a
designation is in the best interests of the children. Moreover, I do not think
the monitor’s role should be defined as “bringing the parties to an agreement”,
but rather should be to assist in resolving the dispute in the best interests of
the children by working with the parties and making recommendations.

I deleted language that implies the parenting coordinator makes any
determinations and that the parties have to file an application to the Court to
contest same. I'have simply provided that a parenting monitor is authorized to
propose a resolution and further provides that neither parent is required to
accept the monitor’s recommendation, but that if the parties do not resolve the
dispute, either may bring the parenting monitor’s recommendation to the
attention of the Court on application pursuant to the Rules. 1 have further
provided explicitly that which is implicit, namely that there will be no
confidentiality attached to communications to, with, and from the parenting
monitor.

I further have clarified the cost contribution by indicating the Court can
determine same pursuant to the parties’ respective financial circumstances and
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that the Court shall consider the need, ability to pay, and good or bad faith of
the parties.

6. Ihave deleted from the Rule the specific delineation of areas in which the
parenting monitor can make recommendations to the parties and the Court. I
believe that delineation of some areas may work to effectuate a limitation. On
the other hand, it may be that in certain instances, a therapeutic monitor
should not attempt to intrude and on basic personal decisions such as the
selection of a therapist for the child or a college. I think it is best that the
therapeutic monitor’s role is left expansive with his primary responsibility
being to address any issues that he believes pertain to the best interests of the
children.

I am most interested in any comments you may have about the proposed changes.
My Supreme Court Family Part Practice Parenting Subcommittee is having a meeting
Tuesday night. I have forwarded your material and the proposed amendments I have
suggested for the Rule on monitoring to the Subcommittee members. We plan to discuss
the issue and, of course, my views do not necessarily reflect anyone else’s view.

You may recall that when we spoke on the phone, I referenced the
Subcommittee’s work last term which led to the then Practice Committee’s
recommendations to the Court of a Rule relating to procedures to be followed by mental
health professionals when performing parenting/custody evaluations and which also gave
the Court the power and authority to direct mental health professionals who came to
disparate recommendations to consult to determine if a common recommendation could
be made.

I enclose herewith for your review a memo from our Subcommittee to the
Supreme Court that attempted to respond to criticisms by the New Jersey Bar Association
regarding the proposed amendment to R. 5:3-3(d). The proposed Rule amendment is set
forth in the enclosed memo. (It is also available in the 2000-2002 full Practice ‘
Committee Report). Although the Supreme Court did not accept this amendment, it did
not reject it outright. It referred the issue back to our Subcommittee for further review,
which we are in the process of completing.

I'am most interested in any comments or reactions you have to the proposed Rule
amendment and regarding any other justifications, rationale or argument that you can
conceptualize that would meet some of the criticisms and could be used to further support
the proposal. Of course, if you disagree, please let me know why. Maybe I am missing

something, but I do not see a reasonable basis to oppose this proposed Rule amendment
to R. 5:3-3(d).

An associate in my office is beginning the process of contacting the American Bar
Association Family Law Section to determine what position that organization has taken
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with respect to the recommendations out of the Wing Foot conference requiring that
experts who have disparate recommendations on custody must confer. She also will be
conducting research on a broader scale nationally to determine other Jurisdictions that
may employ or similar procedure. '

I'look forward to communicating with you over the next month to discuss these
issues and to share thoughts and opinions. 1 will let you know my Subcommittee’s
reaction to the Rule amendment pertaining to parenting monitors. Of course, the
individual views of the Subcommittee members do not reflect the opinion of the Family
Part Practice Committee.

JEF:at
Enclosures
cc: Hon. Bradley J. Ferencz, J.S.C.
Hon. Sheldon R. Franklin, J.S.C.
Jane R. Altman, Esq.
Ivette Ramos Alvarez, Esq.
Paula Andrews
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July 24, 2002

Hon. Eugene D. Serpentelli, Chair
Supreme Court Famiily Practice Committee
Ocean County Courthouse

118 Washington Street

Toms River, New Jersey 08753 .

Subj: 2000-2002 Farnily Practice Committee Report —
Supreme Court Action on Recommendations

A
Dear Judge Sérpentelli:

This letter is to advise you of the Supreme Court's actions on the rule
recommendations contained in the 2000-2002 Family Practice Committee repont. |
have enclosed for your information a capy of the Court’'s July 12 omnibus rule
amendment order; the amendments set forth therein become effective September 3.

Subject to editorial revisions, the Court approved the recommended
amendments to the following Rules: 5:4-2, 5:5-2 (also modified to change reference to
“County Clerk” to “Family Division Manager”), 5:5-4 (note that the Court did not adopt
the suggested comment), 5:7-4, 5:7A, 5:8-1, 5:8-6, 5:17-4, 5:19-2, and 5:22-2. The -
Court approved the adoption of recommended new Rule 5:9A, The Court approved as
well the recommended revisions to Appendices IX-A and IX-B.

The Court also adopted a housekeeping amendment to Rule 5:25-1 so as to
conform the language in the rule to the provisions of L. 2001, c. 408, the Balanced and
Restorative Justice Act (as recommended by the Conference of Family Presiding
Judges).

Ehe Court did not approve the proposed amendment to Rule 5:5-3, relating to
experts in custody/parenting disputes. After considering the Committee’s
recommendation, the Court elected to refer the matter back to the Practice Comqittee
far further consideration of its proposal that experts in these mattefs be required
confer with each other when they differ in their conclusion'ﬁ' =
The Court did not act on the recommended adoption of new Rule 5:9<4 or the
related amendment to Rule 5:12-4, relating to termination of parental rights matters,

The Court asked that the Committee revisit those recommendations in light of the
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Court's decision in In the Matter of the Guardianship of JN.H.. A Minor, A-97-01.
decided June 26, 2002. .

Consideration of any non-rule f'ecohimendations contained in the Committee's
report and supplemental report will be in the fall.

Please feel free to share with the 2000-2002 Committee members the results of
the Court's consideration of the Committee's report and recommendations. Thank you.

Very truly yours,

Richard J. Williams

/sdb )

enclosure .

cc: Chief Justice Debarah T. Poritz
John P. McCarthy, Jr., Director
Harry T. Cassidy, Assistant Director
Margaret Mahon, Committee Staff
Steven D. Bonville, Special Assistant
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INTRODUGTION

These guidelines are demgned to recognize
responsible standards for' work of psychologists in
custody/visitation evaluations.

The New Jersey State Board of Psychological Ex-
aminers wishes to express its appreciation to the com-
mittee ‘members who contributed to this document.

Frank Dyer, Ph.D., Committee Chairperson

Jane F. Rittmayer, Ed.D., Chairperson ( 1991-1?93).
New Jersey State Board of Psychological Examiners

Susan Cohen Esquilin, Ph.D.
Madelyn S. Milchman, Ph.D.
James Boskey, Esq.
Amy C. Goldstein, Esqg.
Toby Solomon. Esq.

Completed: 1993
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Guidelines

1. RESPONSIBILITY

A. Psychologista provide comprehensive, objective,
and impartial custody/visitation evaluations in order to
provide information to the court or to attorneys which
assists in making decisions as to custodyfvistitation
arrangements that will best provide for the needs of
the minor child(ren) involved.

B. Psychologists understand that their client is con-
sidered to be the child(ren) and their evaluations are
conducted in compliance with-the legal standard of the
best interests of the child/Psychologists comply with
this standard regardless 6f the specific contractual rela-
tionship under which they are providing services.

C. Psychologists maintain scientific objectivity an
avoid bias by making every reasonsable effort to collect
data from all relevant sources regardless of the specific
party(ies) requesting services from the psychologist.

D. Psychologists’ responsibility encompasses their
own conduct and the conduct of those whom they
directly supervise.

E. Psychologists conducting a custody and visitation
evaluation make a reasonable effort to ensure that their
services and the products of their services will be used
in a forthright and responsible manner.

F. Psychologists are aware of their responsibility for
the welfare of the families they evaluate.

Commentary

1. RESPONSIBILITY

‘B. Due to the potential problems posed by the
adversarial process, and in order to avoid bias or the
appearance of bias, psychologists carefully consider the
nature of the contractual sgreement when they agree
to conduct a custodyrvisitation evaluation.

1. Most Preferred Practice: Psychologists make &
reasonable effort to secure a 'court appointment by the
judge. If the judge does not contact the psychologist,
the psychologist can request the contacting attorneys
or clients to attempt to arrange a court appointment.

2. Preferred Practice: If a court appointment is not
obtained, psychologists make a reasonable effort to be
jointly selected by the attorneys representmg the
parties in the case.

3. Acceptable Pramce If not court-appointed or
selected by all attorneys, psychologists participate in &
custody determination on behallf of one adversary,

1



while miintaining their obligation to serve the best
intarest of the child. :

D. Psychologists recognize the obligation to train of-
fice staff who have contact with clients in a custody
evaluation to understand and administer all policies
and procedures, be able and willing to answer all a
ministrative questions, and be able t c
.ments. If such training is not feasible, psych
recognize the obligation to instruct office staff to refer
all calls to the psychologist who deals with them direct-

F. Psychologists use discretion in undertaking -th
evaluation . of a family ' which -has already

o shedie

evalusted. Multiple evaluations, particularly of chil
dren, can be sources of stress, Paychologists seek to

minimize unnecessary stress by alternative
procedures when appropriate. Psychologists asked for

a second opinion use their professional judgment and
may, in appropriate circumsta nces, select such
procedures as case record review rather than re-ex-
amining the child(ren) or family.

T

Guidelines

2. COMPETENCE :

A. Psychologists who provide custody. evaliation in-
formation to the court must be licensed. Permit holders
may not be utilized as eviluators in custody cases.

B. Psychologists who provide custody evaluations to
the legal system have a level of general expertise in
the following areas: child growth and development;
parent-child bonding; scope of parenting; adult develop-
ment and .psychopathology; family functioning.

C. Psychologists recognize that allegations of acts of
abuse by either parent or allegations of impairment of
either parent require specialized knowledge and
assessment skills above and beyond the general ex-
pertise required in custody evaluations. If the allega-
tions involved fall outside the area of expertise. of the
psychologist. the psychologist recognizes the obligation
to obtain the necessary training and/or supervision in
this area or to decline to perform the evaluation, Al-
legations involving the following aress require ad-
ditional education or training, knowledge, and ex-
perience: physical. sexual, or psychological abuse of
spouse or children; neglect of children; alcohol or

substance abuse which impairs the ability to parent; .

medical physical/neurological impairment of either
spouse’s caretaking ability. Any and all such allegations
should be taken seriously and evaluated independently

2,

chil

regardless of the source or circumstances in which they

D. Psychologists recognize the need to maintain
scientific. objectivity and to resist allowing personal
values and beliefs to influence the evalustion. They
identify ‘the_problems to which a child is expased as

"a product of lifestyles and/or values which are different

from those of ‘the psychologist or from the dominant

culture - related to ethnicity, race, religion,

socioeconomic  status, or sexual orientation.
Psychologists recognize the obligation to acquire
specific current scientific knowledge regarding diverse -

- populations; especially as it relates to child-rearing is-

E: Testing' Expertise '
‘Psychologists employ only those test procedures

which they are competent to administer and the con-

struction/interpretation of which they understand.
F. Legal Knowledge .

L. Psychologists conducting custody and visitation
evaluitions possess a reasonable level of knowledge and
understanding of the legal standards which govern
their participation as experts. '

2. Psychologists conducting custody and visitation
evaluations possess a reasonable level of knowledge and
understanding of the legal standards governing de-
cisions regarding custody and visitation.

3. Psychologists conducting custody and visitation
evaluations remain subject to all laws governing
psychologists in their work. This is true even if the
psychologist is court-appointed.

G. Consuitation :

Psychologists recognize the need to seek consultation
as appropriate to ensure that their work meets
professional standards of service.

Commentary

2. ‘COMPETENCE
B: General expertise

L. Knowledge of child growth and development.
Psychologists possess current scientific knowledge and
assessment skills pertaining to cognitive, personality,
social, physical and skill development. Psychologists are
competent to identify developmental dysfunction.

2. Knowledge of parent-child bonding.
Psychologists possess current scientific knowledge and
assessment skills pertaining to attachment processes.
Psychd.logist.s possess knowledge and assessment skills
réga.rdmg the quality of bonding, effects of disrupted

3



attachments/separations, rebonding, changes in bond-
ing, and the relationship of the child's sense of time
to separation issues. »

3. Knowledge of the scope of parenting
Psychologists possess current scientific knowledge and
assessment skills pertaining to the extent of parent
involvement, parental capacity to provide for the child’s
physical needs (food, clothing, shelter, safety, health)
and psychological needs (general welfare/happiness,
love, security, affection;, valuing the child, attunement/
responsiveness, moral development, individuation,

autonomyiindependence, intellectual  stimulation/ -

academic support, peerifamily socialization). - :
4. Knowledge of adult .development and

psychopathology. Psychologists possess current scien- .

tific knowledge and assessment skills pertaining to
parents’ intellect, personality, and émotional dysfunc-
tion. Psychologists assess only those functions which
relate directly to the capacity to parent.

5. Knowledge of family functioning. Psychologists
possess current scientific knowledge and assessment
skills pertaining to family systemsalliances, and avail-
ability and appropriateness of social support systems
available to each parent.

C. Expertise Related to Allegations of Abuse or Im-
pairment

1. Psychologists conducting evaluations in which
allegations of domestic violence or child abuse arise
possess current scientific knowledge .and assessment
skills pertaining to the nature, types. and psychological
sequelae of domestic violence and of child abuse. Cur-
rent scientific k.nowledgevabout victimization, trauma
responses. and special syndromes pertaining to these
areas is particularly helpful. o

Psychologists recognize that psychological and
legal issues often combine to produce denials of the
extent or impact of allegations regarding many of these
special issues by the alleged perpetrators. Psychologists
recognize that many of these allegations involve indi-
dents eccurring only in private. In addition, abuse with-
in a family suggests the presence of intimidation which
can affect the results of the custody evaluation,
especially in, but not limited to, such areas as: the
child’s stated custodial preference, the personality and
functioning of the alleged assailant and victim, and the
nature of appropriate visitation arrangements. There-
fore, psychologists recognize that specialized
assessment techniques may be necessary.

2. Psychologists recognize the obligation to
evaluate thoroughly all allegations which call into ques-

4

tion the safety of each child in each home. A child is
unsafe if he/she is subject to sbuse, neglect, unsafe
conditions, and/or is a witness to the abuse of others.
Psychologists recognize the fact that'allegations
of domestic violence, child sbuse and negject, alcohol
and substance abuse, and impairment made after a
separation should not result in disregarding such al-
Jegations simply as retaliatory. Further, it must be
recognized that such allegations are, on ocession, made
by an accused sbuser to retaliate against the accuser.
Psychologists recognize the need to evaluate the
motives of all parties making abuse allegations.
Psychologists recognize that, even after a thor:
ough evaluation, unanswered questions regarding al-
legations of abuse may remain. Psychologists recognize
that under these circumstances they are obligated to-
advise the court as to the continuing uncertainty.
D. Psychologists do not allow their own values and
opinions concerning child-rearing to contaminate their
clinical evaluations. Psychologists draw conclusions
only on the basis of what can be legitimately inferred
from evaluation data and on the basis of what is known
in the scientific literature.
E. Testing Expertise
Psychologists do not rely solely upon the results
of computerized narrative reports of assessment de-
vices without exercising an independent capacity to
interpret scores yielded by the measure. Psychologists
should not rely on formulae or recommendations cor-
tained in computerized narrative reports in a
mechanical manner without incorporating them into an
independently formulated clinical context, including
disgnoses where applicable. ~ :
Further, psychologists recognize that there are cur-
rently a number of scales and other procedures on the
market that purport to be able to identify the ap-
propriate parent for placement of a child in divorces
custody disputes. Psychologists do not rely on con-
clusions generated or suggested by these instruments
without assessing them against their own independent
findings based upon other sources of data
Psychologists recognize that the ultimate responsibility
for interpreting the meaning of test resuits and their
relevance to parental capacity rests with the
psychologist and not with the formulators of the com-
puterized narrative report or custody assessment
procedure, regardless of how authoritative the output
of such instruments may appear.



F. Legal Knowledge

(See Appendix for status of rules, statutes, and case

law as of 1893.)
1. Two roles are possible for a psychologist con-
" ducting a custody/visitation evaluation: assistant to the
fact-finder or expert witness. As assistant to the fact-
finder. the psychologist gathers data not otherwise
available to the court and relates the data to the ques-
tions presented in the custody issue(s). As expert wit-
ness, the psychologist interprets evidence already

presented, relating that interpretation to the questions .

at issue. 4

2. Psychologists notify the Division of Youth and

Family Services when a suspicion of child abuse,
physical or sexual, or neglect arises in the course of
an .evelnation. Similarly, psychologists remain subject
to duty-to-warn obligations if an imminent danger ex-
ists to any identifiable person. )

G. Psychologists recognize that referral to and/or
consultation with other specialists is appropriate in
cases where the diagnostic and/or clinical issues fall
outside the scope of the psychologist's expertise. Such
specialized areas include, but are not limited to:
neuropsychology, medication managemant, physical
disabilities, educational problems, medical problems.

Guidelines

3. RELATIONSHIPS
A. Role of the Psychologist
The psvchologist has an obligation to clarify with

all parties, attorneys, and the court the nature of the

contractual agreement and his’her role as an ebjective
evaluator, irrespective of the contractual arrangement.
B. Dual Relationships
Under no circumstances should a treating
psvchologist agree to assume the role of evaluator.
Under special circumstances, usually under a court
order.and with the consent of the client, a psychologist
whose initial involvement with the case has been as an
evaluator may agree to function subsequently as a ther-
apist. If the psychologisttherapist is required to report
back to the court. the nature of all arrangement and
limitations on confidentiality must be explained to all
parties. .
C. Communication
All communication with parents or attorneys is
conducted in such a manner as to avoid bias or other
impropriecy or the appearance thereofl. A psychologist
appointed by a court or designated jointly by the parties

6

assures that both parties are kept informed of signifi-
cant written . or verbal communication to them
presented by either party or party’s attorney.

Commentary

3. RELATIONSHIPS
A. Role of the Psychologist

Psychologists inform the contracting attorneyi(s)
that their role is to serve the best interest of the
child(ren), regardless of who contracts for the services.
Psychologists inform attorneys that no guarantees can
be made to support his/her client's goals.

Psychologists obtain a copy of the court order, if
there is one, prior to beginning the evaluation.

B. Dual Relationships '

If the psychologist is now or has been a therapist
for any member of the family, the psychologist does not
assume the role of evaluator in a custody case. It is
ordinarily a conflict of interest to become the therapist
for any member of the family during or after comple-
tion of the evaluation.

Psychologists resist testifying in court in any
custody case where they are or have been the therapist
for any member of the family, except with the consent
of that individual. If a subpoena to testify is issued by
a judge, the psychologist avoids making récommenda-
tions regarding custody or visitation. Psychologists ap-
pointed as evaluators contact treating therapists, wi’
client permission or court order, to obtain as mu.
information as possible about the family in question.

C. Communication . ' .

Court-appointed psychologists avoid or strive to -
limit communication with attorneys unless mandated
by the court. Communication from the psychologist to
the attorney during the course of the evaluation is
limited to the psychologist’s request for information or
notification of delay in the process. Any substantive
communications from attorneys to the psychologist are
in writing with notice given to the other party.

If selected by both attorneys without court ap-
pointment, psychologists communicate any substantive
information to both attorneys simultaneously, either in
writing or through a conference call. If retained by one
party, psychologists restrict all communication. to that
party.

Psychologists recognize the obligation to use their
discretion in providing feedback to anyone involved in
the evaluation. Psychologists understand that feedback.
when provided, should be shared with both parties.



Guidelines |
4. THE COURSE OF THE EVALUATION
A. Informed Consent
Psychologists recognize the obligation to explain
thoroughly the purposes and procedures of the custody
evaluation to the parties and/or their attorneys before
beginning the evaluation. If court-appointed, and coop-

eration from the parties is not forthcoming, the

psychologist should inform the court and seek resolu-
tion of the problem before proceeding.
B. Fees o :

1. Psychologists recognize the obligation to set fees
in a manner which .is consistent with (1) providing
adequate compensation for the level of service needed
to comply with professional standards and (2) to avoid
financial exploitation of the client. Psychologists make
a reasonable effort to provide continuity of service to
cases which return under changed financial circum-
stances.

2. Psychologists make all parties involved fully
aware of their fee arrangements.

3. Psychologists recognize that contingency fees
are unethical, giving the appearance of bias and poten-
tially jeopardizing the psychologist's neutrality.

4. Psychologists provide complete documentation
for all fees, itemizing time, charges, and services as
appropriate.

C. Scheduling Appointments

1. Psychologists recognize the need to conduct and
complete a custody/visitation evaluation in a timely
manner.

2. Psychologists recognize the obligation to bal-

ance contacts with parents in such 'a manner that -

impartiality is ensured and bias or the appearance of
bias is avoided. -
-D. Delivery of the Evaluation/Report

The final report is delivered to the partyiies) who
contracted with the psychologist. If the evaluation is
conducted pursuant to a court order. the report is
delivered to the court. If the evaluation has been con-
ducted pursuant to attorney request. it should be de-
livered to the requesting attorney.

Commentary

4. THE COURSE OF THE EVALUATION
A. Informed Consent

Psychologists recognize that their initial involve-

ment in the case creates the parameters of the evalua-

8

tion. Psychologists enter the case in such a manner gs
to convey respect for the parties involved. interest and
compassion for their situation and honesty in com-
municationts! with them. Psychologists are aware that
the therapeutic effect of the evaluation experience upon
the family can be profound, even though they are not
playing the role of treating therapist. =~ - :

It is advised that psychologists provide a set of
written guidelines for the parents which will assist
them in understanding the nature of the custody
evaluation and the implications of their agreement to
participate. These guidelines should include, but are
‘not limited to, the purpose, procedures and methods;
charges, limits of confidentiality, special policies per-
taining to issues such as cancelled and/or missed ap-
pointments, and other relevant matters. Psychologists
protect all involved parties by having attorneys review
the guidelines, and by ‘signing the guidelines and ob-
taining both parents’ signatures. .

B. Fees

1. Psychologists decline a case and make ap-

propriate referrals if mutually satisfactory fee arrange-

.ments cannot be made in advance.

2. Psychologists accept payment of fees by retainer
or by a pre-arranged fee schedule. Psychologists under-
stand that retainer fees protect them from non-pay-
ment and they may decline a case if retainer arrange-
ments cannot be made. If a partial retainer is accepted,
psychologists clearly inform the judge, attorneys, and/
or parties of the schedule for pavment of the remainder
and of the contingent relationship between complete
payment and final delivery of services. Psychologists
inform judges, attorneys and parties that payment in.
excess of the reasonable estimate is expected if delivery
of services unforeseesbly exceeds that anticipated.
Psychologists inform judges, attorneys and parties that
unused fees will be refunded as soon as possible upon
completion of the evaluation.

If payment by fee schedule is accepted.
psvchologists provide a complete explanation of the
expected per-visit payment or other scheduled costs.
Psy-~alogists may require payment for the report prior
to its delivery.

Psychologists may bill the estimated amount for
cowrt testimony.in advance of scheduled court appear-
ances when possible. Psychologists can require pay-
ment for court testimony prior to the scheduled court
appearance when possible. When prior payment is not
feasible, psychologists may require payment in a form
which- protects the psychologists® fees such as cash.

9



certified check. money order. attorney's check or credit
card.
C. Scheduling Appointments
1. Psychologists accept cases only when there is
time in the psychologist’s schedule to move through the
process efficiently.

If neither parent has contacted the psychologist
to begin the evaluation within thirty (30) days after the
psychologist has received notification of court appoint-
ment., the psychologist notifies the court/attorneys in
writing.

Psychologists understand that time frames must -

be adjustable to the complexity of the data collection
process. Psychologists recognize the obligation to ob-
serve appropriate and realistic time guidelines to avoid
undue prolongation of the process, and to notify the
court/attorney(s) of any unusual or excessive delays.
Psychologists recognize the obligati&n to schedule ap-
pointments with as much regularity ds the case permits
and in a sequence which the psychologist finds most
belpful in gathering the data. Psychologists recognize
the obligation to discuss problems in following the
sequence directly with the parent(s) prior to notifying
the court/attorney. _

Psychologists recognize the obligation to com-
plete the written report in a timely manner. Delays of
more than one month from the final session are con-
sidered excessive unless there are extenuating circum-
stances.

2. The scheduling of contacts with each parent is
dependent upon the content of the evaluation, and
reflects the specific questions in the case and the time
needed to obtain the necessary information. Therefore,
- while the scheduling of contacts with each parent does
not automatically provide each parent with equal time,
psychalogists have a clear rationale for any significant
disparities between the parties in time allocation.

D. Delivery of the Report '

Psychologists who are court-appointed submit the
report to the judge who signed the court order.
Psvchologists who are court-selected send the report to
_ both attorneys. Psychologists who are employed by one
attorney send the report to that attorney only.

Guidelines

5. ASSESSMENT TECHNIQUES _
A. Psychologists employ a range of assessment
procedures, which may or may not include testing,

adequate to reasonably address the specific referral

10

questions unique to each case. Assessment procedures
should take into account all factors deemed significant’
to the welfare of the children. Excessive testing should
be avoided.

B. Psychologists pay special attention to the reliabili-
ty. validity, and general technical adequacy of the
psychometric instruments they employ. Projective tests
may be employed which are generally accepted by the
psychalogical community. The use and limitations of
any tests not generally accepted should be noted and
justified in the crcumstances.

C. Psychologists obtain all relesses necessary for the
collection of all relevant data in writing before proceed- .
ing with the evaluation, .o

D. The onus of demonstrating the adequacy and ap-
propriateness of evaluation procedures which are not
well recognized in the ‘discipline rests on the
psychologist. )

E. When allegations of abuse or impairment arise.

psychologists use special assessment techniques to ad-
dress these questions.

Commentary

5. ASSESSMENT TECHNIQUES

A. The procedures a psychologist uses include, but
are not limited to:

1. direct observations of parents, child(ren), perti-
nent extended family members, and others critical to
the case in individual, joint, and family modalities -
indicated; .

2. interviews of parents, childiren), pertinent fami-
ly members, and others in individual. joint, and family
modalities as appropriate;

3. psychological testing of all appropriate parties.
as indicated by the specific needs of the case. to assess
the parties’ intellectual ability, personality functioning.
parenting ability, and special needs:

4. home wvisits:

5. special techniques including naturalistic ob-
servations which allow assessment of the functioning
of the parent(s) beyond the home:

6. special techniques_including naturalistic ob-
servations which allow assessment of the functioning
of the child beyond the home, including school:

_ 1. collection of collateral information from ad-
ditional parties and’or professionals through multiple
means including, but not limited to. direct interviews,
review of reports and records, and consultation:

8. evaluations done by specializations . within

11



*

and the release of information. Psychologists revesl
only that information which is directly relevant to the
issues before the court and only to those persons direct-
ly involved in the case.

C. A treating psychologist recognizes the obligation
to obtain permission from the client or the client’s
guardian, or to obtain a court order before releasing
any treatment records of clients involved in a custody
determination. .

Commentary

6. CONFIDENTIALITY

A. Completion of custody/visitation evaluations and
reports necessitates obtaining consent to release the
psychologist from confidentiality and privilege. In-
formation obtained during the evaluation is released
because the psychologist undertakes (1) the
responsibility to serve the best interests of the children
by communicating all relevant data in a custody evalua-
tion to the court and (2) the responsibility to maintain
objectivity by obtaining relevant data from multiple

sources and corroborating statements by discussing

them with (an)other source(s). Therefore, psychologists
explain these responsibilities to attorneyts) and clients
* in language which is understandable to the clients, at
the beginning of the evaluation.
‘Psychologists understand that the need to disclose
normally privileged information may interfere with the
‘bjectivity of the custody evaluation by inhibiting the
free and complete disclosure of information.
‘Psychologists understand that such inhibitions may
arise from personal and social as well as legal reasons
* since disclosure of normally privileged information can
have legal and personal consequences. If asked by
clients to conceal information, psychologists warn
clients that any information deemed relevant by the
psychologist must and will be revealed and advise the
clients of their right to privacy. Under these circum-
stances. psychologists advise clients that they may seek
further consultation with their attorneys prior to
proceeding with the evaluation. Psychologists respect
the client's right to refuse to disclose. Psychologists
decide whether such refusal is relevant to the issues
before the court and should itself be réported.
Psychologists recognize that unique issues pertain
to limitations of the childiren)'s confidentiality.

Psychologists recognize that disclosures of childiren)'s:

normally privileged statements to private parties in-

14

A
B. Psychologists maintain active contro] over records .

volved in the case may pose special ﬁshstptheu.fgty
and well-being of the child(ren). Psychologists exercise
extreme caution in revealing children's d:sclos_um of
sbuse to alleged abusers and/or to other parties who
may support, collude, or otherwise increase th? mk. of
abuse. Psychologists balance this need for cnuhog with
the conﬂictingneedmaﬂowtheaccusec_inﬁnop-
portunity to explain children’s allegations. When
necessary, psychologists enlist the assistance Pf tt.\e
court or the Division of Youth and Family Services in
protecting the child(ren) before waiving the child(ren)’s

_confidentiality. Alternatively, psychologists explain the

need for an incomplete evaluation-to the court untﬂ
it is possible to ensure that adequate protections are
in place. Psychologists recognize a particularly signifi-
cant obligation to avoid using evaluation procedures
which would make the evaluation a threatening ex-
perience to the child(ren). Psychologists assess the like-
ly impact of evaluation procedures on the children's
sense of safety and security by considering the special
vulnerability of children and their limited understand-

'ing of the nature of the proceedings and protections

offered by the legal system. Psychologists understand
that the existence of objective precautions does not in
and of itself ensure the child(ren)'s sense of safety and
security.

Psychologists recognize that disclosures of abused
spouses’ normally privileged statements to private
parties involved in the case may pose special nslm to
the safety and well-being of domestic violence victims.
Psychologists exercise extreme caution in revealing
spousal disclosures of abuse to alleged abusers and/or
to other parties who may support, collude, or otherwise
increase the risk of abuse. Psychologists balance the
need for caution with the need to allow the accused
a fair opportunity to explain the allegations.
Psychologists advise the alleged victim in advance when
his’her confidentiality will not be maintained a.nd
respond to all requests for special procedures with
respect and caution. '

B. Psychologists provide judges, attorneys and the
parties to the custody evaluation with access to the
results of the evaluation, but make every effort not to
reveal notes, test books, and raw test data to persons
untrained in-their interpretation.

C. An attorney's subpoena alone is not sufficient to
authorize disclosure of protected information, except to
the Office of the Attorney General or the State Board

- of Psychological Examiners. Other than these excep-

tions, a treating psychologist resists releasing notes and

15



“ 4. DOCUMENTATION

case files which contain materis] that can be mis-
interpreted by untrained people. When asked for such

material, a treating psychologist makes a reasonsble
effort to substitute a report instead

elines

Psychologists maintain adequate documentation of
their contacts with clients and of the clinically signifi-

cant information derived from these contacts and from

which their conclusions are drawn.

Commentary |

7. DOCUMENTATION

Psychologists maintain detailed written records. In
addition, psychologists may choose to use audio or video
recording depending upon their understanding of the
equirements of the specific case or situation.

Guidelines

8. REPORTS AND RECOMMENDATIONS

A. Psychologists advise all parties of the limits of the
evaluation results. ‘

B. Psychologists restrict all statements and con-
clusions drawn to (1) the party or parties directly
evaluated, and/or (2) hypothetical statements based on
current accepted scientific knowledge and practice.

C. In their reports and testimony, psychologists con-
sider all reasonable custody hypotheses. Psychologists
explicitly distinguish between the data and their in-
terpretation of its relevance to the custody issues.

D. Psychologists recognize the obligation to
formulate conclusions based on a reasonable degree of
psychological or scientific_certainty or probability.

E. Psychologists are careful to make only those re-

commendations which are clearly based upon in-

ferences from scientific knowledge, or to qualify their
recommendations. The scientific basis of the recom-
mendations should be made explicit. ,

F. In cases involving abuse allegations, psychologists
may advise the court as to scientific knowledge avail-

able concerning issues of child protection and treat-
ment. :

16

Commentary

8. REPORTS AND RECOMMENDATIONS

A Limitations of the evaluation ¢ instruments,
problems with reliability, and the impact of forensic
contexts on evaluation data are explained %o all parties.
Psychologists advise the court and/or attorneys when
some questions in a custody evaluation cannot be
answered despite a thorough attempt to do so.
Psychologists advise the court and/or attorneys regard-

ing the factors which are responsible for the lack of

clarity (e.g., age, emotional status of child, parties’
refusal to disclose), and the circumstances under which
further clarity may be obtsined in the present or
future.

B. Psychologists do not mske statements and/or
draw conclusions about parties not directly evaluated.

C. Psychologists formulate all relevant custody
hypotheses and actively search for data which both
confirm and refute each one regardless of the specific
party(ies) requesting services from the psychologist.
Psychologists present fairly all data which supports and
refutes each custody hypothesis.

D. Reasonable psychological certainty is defined for
purposes of these guidelines as certainty that is based
on either substantive .clinical observations, empirical
research results, well-accepted theoretical propositions,
or an integration of all three, and that is clearly not
speculative. Psychologists recognize that custod™
evaluations differ from clinical assessments in that
psychologist is held to a more stringent standaru .-
profeational certainty or probability than is the case for
a working clinical hypothesis in the ongoing treatment
of a psychotherapy patient. Psychologists recognize
that qualification as an expert witness constitutes an
explicit recognition by the court that the psychologist's
capacity to deliver an opinion in the matter under
consideration exceeds that . of the lay public.
Psychologists therefore recognize that offering clinical
hypotheses as though they were scientifically valid con-
clusions is inappropriate. Psychoiogists recognize the
obligation to weigh carefully all conclusions and recom-
mendations agminst the standard of reasonsble
psychological or scientific certainty or probability.

In cases involving allegations of abuse, psychologists
may further draw only those conclusions about the
occurrence of abuse which are founded on adequate
scientific evidence.

E. Psychologists distinguish between recommenda-
tions as to the uitimate legal issue. which are the

17
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Introduction

Decisions regarding child custody and other parenting arrangements occur-

within several different legal contexts, including parental divorce, guardianship,

neglect or abuse proceedings, and termination of parental rights. The following

guidelines were developed for psychologists conducting child custody =

' evaluation, specifically within the context of parental divorce. Thiese guidelines

- build upon the American Psychological Association's Ethical Principles of

Psychologists and Code of Conduct ( APA, 1992 ) and are aspirational in intent.
As guidelines, they are not intended to be either mandatory or exhaustive. The
goal of the guidelines is to promote proficiency in using psychological expertise
in conducting child custody evaluations.

Parental divorce requires a restructuring of parental rights and xesponsibilities in
relation to children. If the parents can agree to a restructuring arrangement,
which they do in the overwhelming proportion (90%) of divorce custody cases
(Melton, Petrila, Poythress, & Slobogin, 1987), thereis no dispute for the
court to decide. However; if the parents are unableto reach such an agreement,
the court must help to determine the relative allocationof decision making:
authority and physical conitact each parent will have with the ehild. The courts |
typically apply a "best interest of the child" standard in determining this = _
T restructuring of rights and responsibilities. P

Psychologists provide an important service to children and the couits by
providing competent, objective, impartial information in assessing the best
interests of the child; by demonstrating & clear sens¢ of direction and purpose in
conducting a child custody evaluation; by performing their roles ethically; and ’
by clarifying to all involved the nature and scope of the evalnation. The Ethics I

Committee of the American Psychological Association has noted that ;’
psychologists’ involvement in custody disputes has at times raised Qquestiops in o

regard to the misuse of psychologists' influence, sometimes resulting in

http://www.apa.org/practice/childcustody.htm] 06/22/2000
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* the child, the psychologist foctises on the p
+developmental needs of each involved child “This involves(a)

- interaction between each adult and child.

prospective ustodians it conjunction with the psychologicaty

psychological and developmental needs of the child, and the
resulting fit. '

In considering psychological factors affecting the best interests of

arenting capacity(

(o

. Wans

assessment of the adults' capacities for pirciifing, incliding =~~~ %,
whatéier kniowledge, atttbutes, skills; snd sbilites, or AP rcsf =
are present; (b) an assessment of the psychological functioning amd 77
developmental needs of each child and of the wishes of eachchild /

“where appropriate; and (c) an assessment of the functioRE ERHRY. .

D)

of each parent to meet these needs, including an evaluation pf the &

The values of the pareats relevant to parenting, ability to plan for EE
the child's future needs, capacity to provide a stable and loving

home, and any potential for inappropriate behavior or misconduct

that might negatively influence the child also are considered.
Psychopathology may be relevant to such an assessment, insofar as

it has impact on the child or the ability to parent, but it is not the

primary focus.

L General Guidelines: Preparing for 2 Child Custody Evaluation

4. The role of the psychologist is that of a professional expert
who strives to maintain an objective, impartial stance.

The role of the psychologist is as a professional expeit. The

psychologist does not act as a judge, who makes the ultimate

decision applying the law to all relevant evidence. Neither does the

psychologist act as an advocating attorney, who strives to present

his or her client's best possible case. The psychologist,in a

balanced, impartial manner, informs and advises the court and the

prospective custodians of the child of the relevant psychological

factors pertaining to the custody issue The pyychologist v -‘? o
simpartial regardless of whether he or she is retdinéd by the conrror
by a'party to the proceedings:-If either thei psychologist o the client
“¢annot ‘dccépt this neutral role, the psychologist should consider

withdrawing from the case. If not permitted to withdraw, in such

circumstances, the psychologist acknowledges past roles and other

factors that could affect impartiality.

S. The psychologist gains speciatized competence.

A. A psychologist contemplating performing child custady
evaluations is aware that special competencies and

D&M ROON



87/26/2800 12:37

973-535~5451 NJ PSYCH AsSSN

. Guidelines for Clu]d Custody Evaluations in Divorce Proceedings

Pl

knowledge are required for the undertaking of such
evaluations, Competence in performing psychological
assessmeats of children, adults, and famikies is necessary but
not sufficient. Education, training, ¢xperience, and/or
supervision in the areas of child and family development,

child and family psychopathology, and the impact of dxvorce f
- on children help to prepare the psychologist to participate "

compctcntly in child custody evaluations” The psychologist
also strives to become familiar with applicable legal

‘standards and procedures, including laws governing divorce

and custody adjudications in his or her state or jurisdiction.

. The psychologist uses current knowledge of scientific and

professional developments, consistent with accepted chinical
and scientific standards, in selecting data collection methods

. and procedures. The Standards for Educational and

Psychological Testing (APA, 1985 ) are adhered to in the
use of psychological tests and other assessment tools.

. In the course of conducting child custody evaluations,

allegations of child abuse, neglect, family violence, or other
issues may occur that are not necessarily within the scope of
a particular evaluator’s expertise. If this is so, the
psychologist seeks additional consultation, supervision,
and/or specialized knowledge, training, or experience in - -
child abuse, neglect, and family violence to address these _
complex issues. The psychologist is familiar with the laws of
his or her state addressing child abuse, neglect, and famity
violence and acts accordingly.

6. The psychologist is aware of personal and socletal biases and

engages in nondiscriminatory practice.

The psychologist engaging in child custody evaluations is aware of
how biases regarding age, gender, race, ethnicity, national origin,

religion, sexual orientation, disability, language, culture, and

socioeconomic status may interfere with an objective evaluation
and recommendations. The psychologist recognizes and strives to

overcome any such biases or withdraws from the evaluation.
7. The psychologist avoids multiple relationships.

Psychologists generally avoid conducting a child custody
evaluation in a case in which the psychologist served in a

therapeutic role for the child or his or her immediate family or has
had other involvement that may compromise the psychologist's
objectivity. This should not, however, preclude the psychologist
from testifying in the case as a fact witness concerning treatment of

the child. In addition, during the course of a child custody
evaluation, a psychologist does not accept any of the involved

http:/~www.apa.org/oractice/childcustodv.html
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participants in the cvaluation as a therapy client. Therapeutic
contact with the child or involved participants following a child
Cusmdy evaluation is undertaken with caution. D

A psychologist asked to testify regarding a therapy client who is
involved'in a child enstody case is aware of the limitationsand = -~ =
possible biases inherent in such 2 role:and the possible impacton - -
the ongoing therapeutic relationship.:Although the court may
require the psychologist to testify as'a fact witness regarding
factual information he or she became aware ofin aprofessional
relationship with a client, that psychologist should generally

\ decline the role of an expert witness who gives a professinal

\ opinion regarding custody-and visitation issucs (sce Ethical

Standard 7.03) unless so ordered by the court.: X

III. Procedural Guidelines: Conducting a Child Custody Evaluation

8. The scope of the evaluation is determiued by the evaluator,
based on the natire of the referral question. :

The scope of the custody-rélated evaluation is determined by the
nature of the question or issue raised by the referring person or the
court, or is inherent in the situation. Although comprehensive child"
custody evaluations generally require an evaluation of all parents or .
guardians and children, as well as observations of interactions
between them, the scope of the assessment in & particular case may
be limited to evaluating the parental capacity of one parent without
attempting to compare the parents or to make recommendations.
Likewise, the scope may be limited to evaluating the child. Or a
psychologist may be asked to critique the assumptions and
methodology of the assessment of another mental health
professional. A psychbologist also might serve as an expert witness
in the area of child development, providing expertise to'the court
without relating it specifically to the parties involved in a case. -

9. The psychologist obtalns fnforsied consent from all adult
participants and, as appropriate, informs child participants.

In undertaking ¢hild custody evaluations, the psychologist ensures
that cach adult participant is aware of (a) the purpose, nature, and
method of the evaluation; (b) who has requested the psychologist's

services; and (c) who will be paying the fees. The psychologist
informs adult participants about the nature of the assessment
instruments and techniques and informs those participants ahout
the possible disposition of the data collected. The psychologist
provides this information, as appropriate, to children, to the extent
that they arc able to understand. .

http:/fwww.apa.org/practice/childcustody.html 06/22/2000
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10. The psychologist informs participants about the Hmits of
confidentiality and the disclosure of information.

A psychologxst conducting 2 child custody evaluation ensures that
the participants, including children to the extent feasible, are aware
of the limits of confidentiality characterizing the professional =~
relationship with the psychologist. The psycholbgist informs °
participants that in consenting to the evaluation, they are
consenting to disclosure of the evaluation's findings in the context
of the forthcoming litigation and in any other procccdmgs deemed
necessary by the courts. A psychologist obtains a waiver of

confidentiality from all adult pamcrpams or from their anthorized er—
legal representatives.

11. The psychologist uses multiple methods of data gathering.

The psychologist strives to use the most appropriate methods
available for addressing the questions raised in a specific child -
custody evaluation and generally uses multiple methods of data
pathering, including, but not limited to, clinical interviews,
observahon, and/or psychological asscssments. Important facts and
opinions arc documented from at least two sources whenever their
rchabxhty is questionable. The psycholo gist, for example, may

- review potentially relevant reports (e. g from schools, health ¢ ca_rc

providers, child care prov1ders, agencies, and institutions). . -
Psychologists may also interview extended family, friends, and -
other individuals on occasions when the information is likely to be
useful. If information is gathered from third parties that is
significant and may be used as a basis for conclusions,
psychologists corroborate it by at least one other source wherever
possible and appropriate and document this in the report.

12. The psychologist nelther overinterprets nor inappropnatcly
interprets clinical or assessmment data.

The psychologist refrains from drawing conclusions not adequately

supported by the data. The psychologxst interprets any data from

interviews or tests, as well as any questions of data reliability and

validity, cautiously and conservatively, seeking convergent =~

validity. The psychologist strives to acknowledge to the court any

Iimitations in methods or data used. “

13. The psychologist does not give any opinion regarding the
psychological functioning of any individual who has not been
personally evaluated.

This guideline, however, does not preclude the psychologr.st from
reporting what an evalnated individual (such as the parent or ¢child)
has stated or from addressing theoretical issues or hypothetical

http//www.apa.org/practice/childcustody.html 06/22/2000
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quwﬁohs,_ so long as the limited basis of the information is noted.

14, Recommendations, if any, are based on what is in the best
pPsychological interests of the child. -

OOt R A T
..................

custody dcteﬁonjo_t_bm;ps;nhalngxmmmﬁm '
be aware of the arguments on both sides of thia jssue and to be sble

to explain the Togic of their Mﬁmmmw&ce._

\ If the psychologist does choose to make custody recommendations,

v these recommendations should be derived from sound ,
Psychological data and must be based on the best interests of the
child in the particular case. Recommendations are based on
articulated assumptions, data, interpretations, and inferences based
upon established professional and scientific standards.
Psychologists guard against relying on their own biases or
unsupported beliefs in rendering opinions in particular cases.

15. The psychologist clarifies financial arrangements.

Financial arrangements are clarified and agreed upon prior to
commencing a child custody evaluation. When billing for a child
Custody cvaluation, the psychologist does not misrepresent his or - o
her services for reimbursement purposes. ‘ : :

16. The psychologist maintains written records.

All records obtained in the process of conducting a child custody
evaluation are properly maintained and filed in accord with the

- APA Record Keeping Guidelines ( APA. 1993 ) and relevant
statutory guidelines.

All raw data and interview information are recorded with an cye
toward their possible review by other psychologists or the court,
where legally permitted. Upon request, appropriate reports are
made available to the court. ‘ .
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Practice Parameters for Child Custody Evaluatio

ABSTRACT
These practice parameters are presented as a guide for clricians ovaluating the often delicate and complex issues
surrounding a chiki custedy disputa. The historical basis of chitd custody and the various judicial prasumptions that have
guided courts are reviewad. The differencas bstwaen performing child custody evaluation and sngaging in taditonal
clinical practice are emphasized. 1ssues that are common to afl child custody disputes are prasented, Including conﬁm{ity
and quality of attachments, preferencs, parerdal afienation, special needs of chidren, education, gender issuss, sibling
relasonships, parerts’ physical and mertal heatth, parents’ work schedules, parents’ fnancas, styles of parenting and dis-
cipline, conflict resoluticn, social support systams, cultural and ethnic issues, athics and values, and refigion. In addition,
special issues that complicate custody evaluations are discusssd, Including intants in custody disputes, homosexual
perents, grandparents’ rights, parental kidnaping, refocation problems, allegations of sexual abusa, and advances in
reproductive tachnology, such as frozen embryos, cocyte donasion, and artificlal insamination. An cutine is provided that
describes the complete avaluation process, from assessing rederrals and planning a strategy through conducting cliticas
interviews, writing the report, and testifylng In court. J. Am. Acid, Child Adolesc. Psychiatry, 1997, 3610 Supple-

ment):575-688, Key Worda: chitd custody, forensic psychiaty, joint custedy, court, parenting, practice pamameters,

guidelines.

Because evaluating the needs of children and adolescents in
child custody disputes is complicated and requires specialized
knowicdge and techniques, pracrice parameters can be hdpful
to clinicians and, ultimarely, the families they cvaluare. These
parameters take into account that well-meaning, ethical, and
competent clinicians may approach this work in different
ways. However, certain methodologics and clinieal and
cthical boundaries have emerged over time and are presented
in these paramceers. The recommendations in these
paramerers are basic principles that should be considered by
¢linicians who perform custody evaluations and consult with
judges and attorneys. Just as competent dinicizns may vary in
their approaches to cvaluarion, diagnosis, and treaument,
qualified forensic evaluarers may differ in their methods.

Thesr paramenr were developed by Seephen B Heman, M.D, yrincipal '

sushor, and the Work Grogp on Quabity Isrues: Jobm E Duwine, M.D,, Chair,
and Willizm Ayres, M.D., former Chairs Vilerie Armold, M.D., Elirce Bemedek,
M.D.. R Seos Bewson M.D., William Bernet, M.D., Geid A Bernwerim, M.D.,
Erea Bryans. M.D, Osear Bukstzin, M.D., Rickerd L Gron, M.D.. Robers
King M.D, Joce Kinlon. M D., Hewrieres Leoraend M D, WEan Liconele,
M.D.. jon McClellan, M.D., and Kailie Shexs M.D. The auchors thank Lee
Haller. M.D., and Diane Schesky, M.D, Jor their toughsfid review AACAP
Seqr L Elicasers Sloan. LRC.. and Christine M, Mits, A draft of thewe
peremrsers was distribured o the AACAP membersirip for cowuments at the 1996
Annual Meeang. T+ sanemezers e 2pproved by the AACAP Council on
Lune G 1997, They are available to ASCAP members om the World Wide Web
(wwnngacap.ory). .

Repnins requess 0 AACAR Communicssions Deparsmens. 3615 Wiconsin
Ave. N W, Wabingen, DC 20016.

0850-8567/97/3610-00575/50,300/001997 by the American Academy
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1. AM. ACAD. CHILD ADOLESC. PSYCHIATRY, 36:10 SUPPLEMENT. OCTORER 1997

Although these paramecers are not meant to be followed -

exactly, chey coneain principles that should be followied when
performing child cusrody evaluadons, which are often com-
plicated. : _

LITERATURE REVIEW

Medline searches were conducred in 1993 and 1996 for the
term “child custody” in the tides of artides. Thercfore, only
papers primarily concerned with child custody have been

’ [ N .

Historical Davelopment

Approxin. .. sty one in two marriages in the United States
ends in divorce, affecting about 1,000,000 children per year.
Approximately 10% of divorces involve custody licigation.
Thousands of children, therefore, are at the center of often
protracted legal bartles. '

A number of atuthors stress the imporance of understand-
ing the histarical basis of the custody dispure (Derdeyn,
1976} and evalvating the dclinician’s role of undertaking a
comprehensive evaluadion, rendering a readable, helpful
report, and, if necessary, testifying in court. Haller (1981)

stresses the importance of preparing a strategy for the cval-

uation and warms against evaluatons thar assass or cuppore

" only one parry to the dispute. Benedek and Benedek (1980)
- discuss the role of the cxpert and the importance of dlinician

tducation in the specifies of child custody evaluarion.
Bencdek and Scheky (1985) discuss child custody assessment
and the “best interests” presumprtion. Weithom (1987)
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provides 2 comprehensive legal context for the dinician and
Ackerman (1994) provides 2 guide for psychologists thar
includes pertinent informarion for child and adolescent psy-
chiawrists and other clinicizns. Nurcombe and Pardetr (1994)
provide an excellent overview of child custody and the role of
the clinician. In a section on cthical issues, they stress the
imporzance of the evaluarar funcdoning as an expert and not
s an advocate or adversary.

During the 1970s, join cuscody, in which both parents are

granted equal rights to and responsibility for their children, -

was touted as almost 3 panaces for che negative impact of
divorce on children. Many saw this arrangement a5 2 W3y to
avoid protracted litigation and it presumed deleterious
effects on familics. Steinman et al. (1985) describe facrors
thar mighz predict which joint custody arrangements succeed
and which fail. Although their satistics {one third of joint
custody families five successfully, one third have difficulties.
and onc third fail) may not be accurarte, her observarions
make sense: joint custody arrangemencs can work reasonably
wrell if the divorced parents are psychologically healrhy, able
o set aside their anger, frustration, and disappointment with
sach other, and willing 1o tolerare each other's style of
parentng. Arwell cc al. (1984) review the psychological and
interpersonal effects of -joint custody on children, and
Tibbits-Kleber e al. (1987) discuss the history and legislsrive
ramifications of joint custody plans. They catalog the
advantages and disadvantages of joint custody and oudine
the role of the clinician in counseling and cvaluating familics
regarding this custody option. They righdy differendare the
necds (or rights) of parents who seek joinc custody from the
overriding needs and interests of the children who must live
with che arrangement.

Several organizations have published standards and
guidelines for evaluating child custody disputes: The
American Psychiatric Association Task Force on Clinical
Assessment in Child Custody (1981), the American
Psychological Association (1994), and the American
Association of Family and Conciliation Cours (1994). The
standards of the American Psychiatric Associstion and the
American Psychological Associacion provide cxcellent
treference sections thac lise guidelines from other
organizacions.

The examination and handling of child custody disputes
mirtors the social forces and mores of the times (Mason,
1994). Beginning in ancienc Rome and contnuing undl well
into the [9th cenrury, children were considered property and,
therefere, awatded to the father, because women were
accorded very few legal cights. In the 1800s, the courts
adopted the concepe of parens partriae, a moral (and then
legal) ducy to protect those citizens who are unsble to protect
themselves. As natural philosophy evolved into psychology
and child devdopment, and as psychoanalytic concepts clu-
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cidated the importance of childhood expetiences, the courrs
became increasingly concerned with protecting family
members. Courts in Grear Britain and the Unired States
became more involved in family disputes, especially when
childsen were at risk (Weithomn, 1987). In shorr, Emily law as
it is practiced todzy is 3 selatively recent phenomenon
(Derdeyn, 1976). '

Judges have used differcnt conceprual models over the
years in their decisions regarding children in custody dis-
puses. Kelly (1994) describes the history of how parents and
courts have made decisions regerding custody and access.
Recognizing the findings from psychoanalysis on the
importance of the mother—infant relacionship, the courrs
adopred the “tender years™ doctrine, which held that in
deciding 2 custody dispute, courts should assume that young
children need w be with their mothets.

Although the tender years presumption was not uniformly
defined, judges across the country, in their custody decisions,
spoke of the special reladonship berween a child and his or
her mother. Excepr in extreme cases of maternal uafitess,
cousts generally awarded custody of young children 1 the
mother. In cases with children older than 7 years of age,
however, fathers often sought and gaincd custody.

The tender years presumption predominated well into the
20th century; and many would argue that judges unofficially
cling to it roday. Nevertheless, the prevailing legal test in all”
states is “the best interests of the child” (Finlay v. Finlay,
1925). In general, however, "best interests” means that judges
must determine which arrangement best fulfills the needs of . A
the specific children involved. The argucd benefit of . chis
approach is 1o place the judicial magnifying glass on the chil-
dren, making them the most imporrant part of the process.
The concepr represents the full embodiment of parens
pasriae.

However, the best interests concept remains an ambiguous
onc. In practice, it refers to whatcver fosters the positive
development of the child, but it can be interpreted by judges
in 2 variety of ways, ranging from financial suitabifiry to psy-
chological attachment. It has been argued thar the “best inrer-
ests” concept perpetuates the adversarial system by inviting
pastics to dispuse whar constitutes a child’s best inrereses, 1o
addirion, as Goldstein, Solnit, and Freud (1973) argue, che
use of the word "best” creates the impression that there is a
good solution, and the courrs must recognize what it is. These
authors have postulared an altemarive judicial presumption,
which, they argue, goes beyond the “best interests® dicrum.
The concept of the “Jeast detrimental alternarive” suggests
that all children in custody disputes are harmed to some
extent, and the best solution is that which seems w hirm
them the least.

Many have argued that families are beteer served by
mediation rather than lidgarion. Some familics voluntarily
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submit to0 mediation. In certin jurisdictions, mediaton is
mandarory. Miller and Veltkanmp (1995) argue that mediation
may help 1o protect the best interests of children. Emery,
Marthews, and Kirzmana (1994) have found that fathers are
more sarisfied and more compliant with child support orders
1 year after medizdon chan 1 ycar after liigadon.

The courss, meanwhile, hearing litigaced cases not sewded
successfully, have turned o dinicians to assist in the deter-
minadon of best interests. In their review of the court records
of 282 disputed child custody cases, Kunin, Ebbesen, and
Konecni (1992) have found that only two factors directy
affect judges: child preference and the recommendations of
the evaluaror, Assuming that the psychological well-being of
a child is as important — if not more so = than the eco-
nomic well-being, courts routinely ask psychlatrists, psy-
chalogists, and social workers for their opinions ahoue
custody and rely heavily on these opinions.

THE ROLE OF THE EVALUATOR

* Performing a forensic evaluation expands and complicres
the dinician’s familiar role of diagnosing and treating psy-
chiatric illness and raises the imporeans issues of competence.
agency, and ethics. It is extremely important for the dinician
to understand the differences in roles and o keep these roles
separate. Wearing “two hars™ — cherapist and forensic eval-
uator — with a family is inappropriate and complicares boch
the therapy and the cvaluadon (Berner, 1983).

Comperence as a forcnsic specialist (Gindes, 1995) is eru-
cial because 3 well-trained dinician with 3 background in
eveluation, diagnosis, and treatment musc demonscrate
additional important skills, including an engaging interview
stvie, 2n undestanding of fmily and interpersonal dynamics,
a breadth of knowledge of child and adulc developmental
issucs, and familiaricy with family law and legal process in
the local jurisdiction. The clinician should have obmined
continuing education on divorce and custody, should know
when to consult wich a colleague or mentor, should be aware
of Jocal laws and court procedures; and should mainrain
integrity and sensitivicy to edhical issues. '

Teeating clinicians are advocares ar agents for children and,
ideally. are partners wich parents or guardians in the
therapeutic alliance. In conrtrast, the forensic evaluator,
although guided by the child’s best interests, repores 1o the
court or attomney involved racher than w the parties being
evaluated. Therefore, the aim of the forensic evaluation is not
to relieve suffering of to trear the child bur to provide objec-
tive information and informed opinions to help the court
render a custody decision. Forensic evaluators must be

mindful of this role and convey this, in full, to al} parcies
before beginning the evaluation.
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Erhical issuer are frequendy encouncered in forensic aval-
uations. The porenrial evaluator must consider whether he or
she has bizses or prior invotvement with any of che partics
mvolved in the case thar might alter the professionalism of
the ¢valuation. The evaluator must have sufficient rime to
complete the cvaluation in 2 tmely manner and adequarte
scheduling flexibility to wark with the judicial syseem.
Although the fees for forensic evaltadions are usually higher
than for clinical rearment, fees should not be exorbitant but
should be within the community standard. The cvaluaror, in
almost ol circumseanees, should not refer any of the partes
to himsdlf or herself for wreatment after the custody cval-
uadon 10 avoid a conflict of inrerest.

AREAS FOR ASSESSMENT

A number of issues are common to many, if not all,
custody disputet and frequenty arise during che evaluations.
If these Issues are not raised by the families, the dinician
should initiate discussion about them. Collecring data on

these issues provides & sound basis for the evaluator's opinions
and recommendatians. :

Continuity and Quality of Altachments B

The assessment of the quality of the attachments berween
the parents and the children is the centerpicce of the eval-
uazion, In the opinion of most courss, the concepe of “the
best interests of the child™ has 25 much to do with the
parcnt—child relationship as with the validity of each parent's
plans for the child. The evaluator should assess the
parcat—child connections, recognize and provect the oppor-
tunities for the child to mainin condnuity with attachment
figures, and congder how these armchments should enter inro
the forensic recommendations (Rutter, 1995).

Prefersnce

The child’s scared preference of where he or she would
sacher live also may be an issuc (Alexander and Sichel, 1991;
Schowlter, 1979). Judges tend to give more weight to stared
preference when the child is 12 years of age or older. Small
children infrequently volunteer a preference. When they do,
the evaluaror should assess its meaning and whether the child
came to this opinion freely or was rehearsed of heavily
influenced by a parent (Yates, 1988).

Parental Alienation

There are times during a custody dispute when 2 child can
become extremely hostile toward one of the parents. The
child finds nothing posidve in his or her relationship with the
parent and prefers no conuct. The evaluator must assess chis
apparer alienation and form 2 hypothesis of its origins and

99§



f W smmev e

AACAP PRACTICE PARAMETERS

meaning, Somerimes, negative feclings toward one parent are
caralyzed and fostered by the other parcat; sometimes, they
are an outgrowth of serious problems in the relationship with
the rejected parent. This phenomenon, which some have
called 2 “syndrome,” whereas others have objected to chat
characterization, has besn addressed by Benedek and Schedey
(1985) and by Dunne and Hedrick (1994). Courts have grear

difficulty interpreting these dynamics and turn to evaluators
for guidance.

Child's Special Needs

The clinician should evaluate the child’s physical and
mental health, noting the presence of chronic condicions thar
requirc special care. The dlinician also should assess the abilicy
of each parent to undexstand and respond construexively to

the child's disorder. For example, how well can each parent.
provide special care, such as at-home behavioral and environ-

mental intervention for attention-deficit hyperactivity dis-
order (ADHD) or physically challenging conditions such as
blindness? Do the parents frequently argue about choice of
physicians, reatment, and ongoing care? Whar or whom is
the source of the conflicts?

Education

The childs educational needs should be assessed, as well as
parcntal conflices abourt the child’s edocation. Contentious
usues may require socting by the evaluacor. The evaluadon
should address cach parent’s educational plans for the child
and whether these plans accommodare special educarional

needs. Is one parent more sensitive to and realistic about these
special needs than che other?

Gender ssues

The cvaluaror may be called on o provide an opinion
abouc the impact of the child's or parent’s gender on the
custedy decision. Artorneys or parents may amempt o use
gender considerations to bolster their cuse, for cxample,
making the argument that 2 daughrer should ray with a
mother and a son should stay with 2 father. Such eonclusions
are not supporred by adequate studies and raise the con-
troversial issue of separating brothers and sisters after divorce
(R.E. Emery, personal communication). Beczuse each family
is unique, ir is inappropriate to quore a particular devel.
opmental study 25 support for 2 particular point of view for 2
specific family. More to the point is each parents relationship
with the children and his or her sensitvity to the gender role-
model needs of the child. For example, how is 2 single

mother planning for her son 1o interacr with adult males a5 he
develops?

60S8

Sbiing Relationships

The evaluaror should assess the sibling relacfonships and
each parear’s sensitivity mo them. Commonly, siblings going
through divorce and 2 child custody dispute lend emotional
suppost to cach ocher, even if they do not fiequently discuss
the conflice. Children often are quite willing to state thar they
wish to remain with cach-other, Sepasation of siblings is
rarely recommended as & solution 1o custody dispures, and
judges are loathe vo order ic unless the peculiarities of a ease
watrant it.

Parents’ Physical and Psychiatric Heaith

The evaluator should note cach parent’s health status,
including any physical ailments or unhealthy habits, such as -
cigaseree smoking, that could have adverse consequences for
the child. Although parental smoking, for example, has been
an issue in 2 number of custody cases, evaluarors should assess -
the parent’s insights and cheices, as welf as impact on the
child.

The evaluator should assess whether either parent sbuses
drugs or alcohol, Sometimes, one parent acenses the other of
drug or alcohel abuse, and it often is impossible for the eval- '
uator €0 determine the truth. In other cascs, the evaluator's

Adinialskﬂkallowthcchﬂdmrcvi:lthcprcsenccofsub-

stance 3buse. The dlinician must then detcrmine
of possible parental substance abuse on the child.

Another common ‘issue arises when one parent has (or is
alleged 10 have) 2 psychiarric illness. Herman (19902, 1990b)
cmphasizes thar the issue is not a diagnosis per se but, inscead,
i the effect of psychiarric impairment on the parent—child
relationship. Malmquist (1994) argues that only when issues '
of parcoul fitness arc raised in a custody dispare should a
parents psychiatrlc records be released. This approach is
echoed in 2 Task Foree Report published by the American
Psychiawric Associacion (1991). Malmquist also points out
that both judges and dinicians vary in their handling of
records of prior psychiarric weanment,

the impact

" Parents'Work Schedules

The evaluator must assess how each parent views his or her
work and how it interfaces wich time spent with, the child.
Commonly, couples have sertled on an arrangemenc eadly in
the child’s life in which one parent spends roore dme wich the
young <hild at home. A history of this arrangement should
not 2utomacically weigh favorably for one parent and
especially should not be 2 sole determinant of custody, The
clinician should assess how cach parent’s work schedule
impacts meeting the child's development needs. The eval-
uator should assess the child-care plans put into effect by each
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parent. How have they worked for the child? Whar are each
parent’s actitudes roward child care?

Parents’ Finances

The evaluator should consider the financial simarions of
cach parent and how this might affec the child. Frequendy,
the financial details of the divorce ‘are scparated from the
custody issue by the court and are not investigered to any
great degree by the dinician. Nevertheless, he or she should
have genersl knowledge of the family’s fimancial circum-
stances to assess how these will affect the child,

Styles of Parenting and Discipline

The cvaluaror should assess each parear’s parenting stple to
determine how good a fit there is berween cach pareat and
the child. Parenting styles may become obvious during che
joiny parenc-child interviews. Sometimes, however, parenting
style is difficult w assess except through what one parent
charges about the other. Inferences should be fully explored
whenever possible.

Assessments of parenting styles also may include each
parent’s opinion about the child’s connection with the other,
as well as each parent’s predicrion of how these relationships
would change after the custody dispuce. The evaluator might
uncover parental jealousies or distortions or, alternarively,
positive and gencrous points of view abour the child’s
retationship with the other, '

The evaluator should inquire about each parenc's
philosophy and praciice of discipline. A litigating parent
useally exaggeraces the harshness or permissivencss of the
other parenr’s manner of disciplining, The clinician musc
wade through the insvimable distordans w derermine which
disciplinary approaches seem most helpful o the child.

Contlict Resolution

The evaluator should examine how family members
resolve conflicts. The dinician may observe major or minor
disputes — especially between siblings — and witness how
each parenr acempes o revolve the problems. Even during
play sessions, dynamics may emerge that mirror how conflicy
is handled in common family scenarios. ‘

Sccial Support Systems

The evaluatar should take into account social supports —
grandparent, other family members and friends, and the
child’s own social network — whose availability o che child
depends on the custody arngement. What would the
impact be on the child if these SUPpOITs Were of Wete not
readily available? If 2 parent has 2 psychiarric iliness or other
disability, can thar parent make use of supports thar would
enbance the his or her relationship with the child?

J. AM. ACAD. CNILD ADOLESC. PSYCHIATRY, 36:10 SUPPLEMENT, OCTOBER 1997
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Cutltural and Ethnic Issuss

Culrural issues should be noted, especially if the litigating
parties come from different cultural backgrounds. Culrural -
differences — once appealing to cach of the pareny — can .
become yet another contentious issue in 2 divorcing family.
The evaluaror should agsess the availabilicy of cultural and
ethnic influences and their impormnce 1 the growth and
development of the child. ‘

Ethics and Values

The evaluaror should consider how the parents’ ethies and
value systems affect the child. The parents’ values may be sim-
ilar or glaringly diffesent. The cvaluator must guard against
imposing his or her own values on each parent. When one
party’s ethics are clearly suspect, however, as in someone with
ancdsocial tendencies or iry disorder, the cvahnacors
task s to advise the court about how this pattern of behavior
will affect the child.

Religion _

Religion is frequently a contentious issue in child custody
disputes. When parents of different religions maery and then
divorce, conflice develops about which religion the child will
adopt. Conflict can be particulady acure when the rligions
ate quite different, such as Jewish and Catholic. In some
Bmilies, conflict centers on whether chere should be any relig-
ious training or arall. Religion is an emotional venuc
in w!:d:wp?;mtmd}'m out. For example, the child is
taken 1o one house of .worship with the mother and snother
with the father. The evaluaror must assesy the significance of
the religious issue within the coavext of the family. It may be

. helpful to poine out thar children can be exposed ro more than

one religion as they grow withour detriment, but ongoing
parental conflict over this issue can cause harm.

SPECIAL ISSUES IN CHILD CUSTODY DISFUTES
Infancy

' 'When an infant is the focus of a custody dispute, applying
the "best interests™ standard to the case may be difficulc
bocause of the difficuly of assessing accuraely the child's
arrachment to ¢ach parent. The evaluaror should neverthefess
assess the parents’ actachment to the child and che

appropriateness of each parent's plan for the child consid-
ering his or her developmental aeeds.

Social Phenomena

A number of social phenomena affezt child custody dis-
putes. Herman (1990a, 1990b) writes thar these phenomena
complicate an already difficukt process, requiring the expertise
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and sensirivity of 2 qualified clinician. Such issves indude
homosexual parents, sicpparents’ and grandparents’ rights,
parenal kidnapping, relocarion problems, allegations of
sexual abusz, end advances in wproductive technology, such
as frozen embryos, oocyre donation, and arvificial insemi-
narion. These issues perplex judges and juriszs, who are
increasingly likely to seek guidance from dinicians.

Homosexualizy. It is estimated that several million parents
in the Unived States are homosexual, In the past, homosexu-
alicy was an automaric impediment to gaining custody, and in
parts of che councry, ic sall is, Hucchens and Kirkparrick
(1985) express judicial concerns regarding parental homos-
exualicy and stress the impormnce of educaring the court
abour social science research in this area. Kleber et al. (1986)
and Pennington (1987) found ne detriment w children
having lesbian mothers, wherezs Bazert (1987) found that
children of homasexual fachers may be distressed by their
father’s gay identicy.

Grandparenss. Grandparents have been exercising their
political clout for the last 25 years and now are able to sue for
custody — even against natural parens — throughour the
councry. Angell (1985) discusses reasons the caures have been
reluctant zo grane this right to grandparcnes, and Derdeyn
{1985) reviews pertinent case law.

Child Sexual Abuse. Allegations of child sexual abuse acc 3
common componcent of child custody disputes. Various
authors, including Green (1986), dcbate the extens of false
allegarions arising during such disputes. Whatever the
frequency of false allegations, sexual abuse charges do arise
and additionally complicate the evaluator’s work. The
allegations — whether true or not — place the child at
emotional risk (Bresee et al., 1986). Penfold (1995) opines
that, under such circumstances, the evaluator must testify
with caution, humilicy, and 2 mind open to all possibilities.

Reproductive Technology. Advanced reproductive
technologics have introduced 2dditiona) complexicy into the
arena of custody dispures. For cxample, in a custody dispute
over €rozen embryos, it is difficult to evaluate the right of a
divorcing woman to have the embryos implanred and, there-
fore, born agzinst the husband's right mor to be forced into
fatherhood. Kermani (1992) argucs thar regardless of the typé
of reproductive technology. the principle of the best interest
of the “ehild” must prevail. Because reproductive
technologics arc complex and evolving rapidly, unless the
clinician has significant training or experience in chis 2neq, it
may be best for him or her o seck the opinion of an expert in
this Aeld. '

CLINICIANS AS EXPERT WITNESSES

Judges, jurors, and attomeys assume thar a clinidian, legally
considered an expert witness, possesses the skills necessary 1o
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perform an adequate custody evaluation. These parries should
be made aware thar evaluarors need specialized knowledge
and skills o perform the complex work of forensic peychisrry.

The evaluaror should be familiar with legal and ethical
considerations, working with artorneys, and preparing for
court (Appelbaum and Gueheil, 1991). The evaluator should
know basic family law and legal procedures in his or her stare,
including the starutory and case law criceria thar the courcs
use to determine custody. The evaluator also should know if
there is & presumption in favor of joint custody or if joinr -
castody can be awarded at all; if lawyers arc usually appoinved
for the children; and if family-reladions dinics are available to
the courts. The addidonal knowledge allows the evaluaror to
communicate effectively with professionals outside of the
more familiar world of mentl health, And, withour adequate
knowledge of the legal system, evaluators may find the courts
an intimidating workplace. ‘

A collcague or mentor who is well acquaineed with forensic
work can be an invaluable 2id and can enhance the evahuacor's
competence and confidence when performing eomplex and
emotionally charged evalustions.

Unless 2 child has his or her own attormey or gussdian ad
litem, prowction can come only from the court. The court,
however, may be wo distracted by other issues to see that
cvery child's interests are protecred. Furthermore, judges vary
in their sensitivity to the necds of a child in livigation and in
understanding and appreciation of psychiatry.

The legal system, with iy adversarial approach o seuling
disputes, is alien to most dinicians and can be challenging
and even Frightening. The dinician must bear in mind chac
the custody cvaluation is an opportunity 1o ¢communicate
behavioral and psychological findings to those in the
system. The successful evaluaror ean bring the worlds of psy-
chiatry and the law together in the service of the child.

THE EVALUATION PROCESS

The child custody evaluation, wich cerrain exceptions, is
composcd of scveral phases: preparing stracegy, performing
the clinical evaluarion, writing the report (except when told
not o), and sometimes, testifying int court (Herman, 1992
Nurcombe and Pardett, 1994). Before beginning the
process, the evaluator should decide whether to accept the

- case and then formulate 2 scrategy for conducting the study.

Afrer the study is completed, the evaluator writes the report
and may, depending on the vagasics of the case, prepate to
testify in court@tbough the evaluation may take 1 0 3
monthsN\t may be mote than 1 year before the coure hears
the case, of the phases of the child custody cvaluzton
includes 3 number of important steps and oppormunities for

choices by the clinician. These are described in the oudine
secton below.
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DEVELOPMENT OF THESE PARAMETERS
Contlict of Interost

As 2 muceer of poficy, some of the authors of these practice
paraeeters are in active clinical practice and may have
received income related to treatmenrs discussed in thess
parameters. Some authors may be involved primarity in
research or other academic endeavers and also may have
reccived income related to treatments discussed in these
paramerers. To minimize the potential for these parameters o
coneain biased recommendarions duc w conflict of interest,
the parameters were reviewed extensively by Work Group
members, consultancs, and Academy members; authors and
reviewers were asked to base theit recommendations on an
objecrive evaluztion of the available svidence and authors
and reviewers who believed thar they might have 2 conflict of
interest that would blas, or seem to bias, their work on these
paramerers were asked 1o notify the Academy.

Scientific Data and Clinical Consensus

Practice paramerers are strategies for patient management
chat are developed to assist clinicians in psychiaric decision-
making. These paramerers, based on cvaluation of the
sciencific ficerarure and relevant dinical consensus, describe
generally accepred approaches 1o assess and mreat specific dis-
orders or to perform specific medical procedurcs. The validity
of scicadific findings was judged by desipn, sample selection
and size, inclusion of comparison groups, generalizabilicy,
and agreement with other studies. Clinical consensus was
obrained through extensive review by the members of the
Work Group on Quality Issues, child and adolescent psychia-
try consultants with expertise in the content area, the entre
Academy membership, and the Academy Assembly and
Council.

These paramerers are not intended to define the standard
of carc nor should they be deemed inelusive of all proper

methods of care or exclusive of other methods of care -

directed at obuining the desired results. The ulimate judg-
ment regasding the care of a pardeular patiear must be made
by the clinician in light of all the dircumstances presenred by
the patienr and his or her family, the diagnostic and treas-
ment options available, and available resources. Considering
inevitable changes in scientific informarion and ecchnology,

these paramerers will be reviewed periodically and updated
when appropriace.

QUTLINE OF PRACTICE PARAMETERS FOR
CHILD CUSTODY EVALUATION

1. The forcnasic evaluarion,
A. The referral process,
L. Referrals come from a parent, a child’s or 2
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parent’s artorney, a judge, a judge's clerk, or 2

family relations officer. Referrals coming from a

noncustodial parent, who wants the child inter-

viewed during visitation, should be refused. It is
uncthical, and usually illegal, to intervicw a child
withouc the permission of parent.

Amaror.is.court-

gret ot by both parties. The

pehiatiist should conduct the evaluation as

. @ geurral, impartial advocare for the best
intcrests of the child to maximize credibilicy -
with the court,

b. The clinician may wotk for ons party to 2et
s 3 consulrang, to review documents, or to
cridque the cvaluadon of the eourts expert.
Evaluarors in this category should nor chim

to be neutral.§

o
X

If contacted initially by a parent, the dinician
should explain the basis for accepuing the
case, avoid discussing details of the case with
chat parent, and ask to speak with the parent’s
Lrwryer.

When discussing the referral with lawyer(s) or the
courr, the clinician should darify the questions
they want the evaluarion to answer and deter-
mine whether he or she can legitimately provide
an opinion, The dinician should provide his or
her credentials, consider whether time, distance,

~ and court scheduling allow him or her to perform

the evaluedon, and make surc thar there are no
conflicts of iterest. Even the percepdon of a
conflice of interest in the court harms the cxperc's
credibilicy in the case and reputation in general.
Potendial conflicts include the following: being
the therpist for any family member; being the
therapist for one of the anormeys or his or her
family member; or having a sodial or professional
relationship with one of the parents, such as
being on the same hospital seaff ot arending the
same house of worship. As soon as the evaluaror
becomes aware of 1 possible conflict of interest,
lawyers on both sides should be alested, during 1
conference call, if feasible. Sometimes, neither
side may object 1o 2 specific situation if the eval-
uaeor is responsible about reporring and moni-
toring it.

The structure and payment of fees should be
eonsidered and discussed carefully. If the eval-

uarion is being performed on a private basis, 2




¢

.
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full or partial rewiner may be requested at the
sart. Some clinicians prefer the fee to be paid
intermittently during the course of the inter-
views. It might not be possible ac the sare to
detesmine the number of sessions required to
complere the evaluadon or whether a deposition
or court testimony will be required later, The
clinician may charge by the hour (estimaring the
number of sessions anticipared) or with a flat fee.
The fee should cover all dinical interviews, doc-
ument reviews, telephone consultations, prepar-
ation of the final written report, and afl mectings
with awrorneys. Requesting the fee in full at the
starr of the evaluarion diminares unnecessary dis-
traction lirer on, because tengions and emotions
often run high during custody disputes. Court
time should be billed separacely end in advance of
testimony, becausc it often is undcar ar the starr
of the evaluation whether restimony will be
required. . '

. B, Suucturing the evaluzdon.

648

1. Request legal documents from both sides,

reading not for the truth of the contenss bur,
instead, for insighs into whar the parties arc
charging and councer-charging. Evaluarors

'should rexd medical, educational, or psychiatric

records that could provide information on the
parenting of the children. Parents' records should
be obtaincd when parenwal mental health is an
issuc. o

Decide which parties to interview and for how
many scssions. Pardes include parents, child(ren),

cach parent with the child(ren), and stepparenes -

or potentizl stepparents.

2. Consider interviewing extended family,
friends, neighbors, and alternative carcgivers,
such as baby-sitters. Inform all interviewees
thac because of the forensic narure of the
evaluarion, they automarically waive their
sights of confidensality and privilege. Col-
lateral interviews may uncover objective
information sbout issues relating to the child
or alliances that develop within a household
during 2 custody dispure. Grandparents, for
ecample, may be unduly influcncing a parent,
Raeling additional conflict. Intetviewing the
grandparent(s) may provide insight into this
phenomenon.

b. Consider whether a visit to one or boch
homes would be helpful.

<. Decide which other professionals familiar
with the parties should be contacred,

including therapists (for children or parents) ~
and school personnel.

C. Interviewing parents.

1.

2.

Caonsider meeting wich the parents cogether, if
they are willing, to gain insight into their

relarionship, Honor their objection if they refuse.

Ar the start of each first sexxion, explain to the

parent thar confidentiality and privilege are

waived because of the legal narure of the process.

Parents must be told dhar what they wlk about

during sessions and telephone calls, and what
they write in letters to the evaluator, may be

referenced or quoted. Also, their right of -
privilege, which would normally prevent an

expert from testifying sbout the sessions in court,

is waived. Some dinicians ask parents to sign

informed consent. Evaluators should document

thar waiver was explained to and aceepted by the

parents. Also, the evaluator should remind

parents that his or her role is to provide the court
with an opinion — nor 2 custody decision.

- Be comprehensive. The clinician must see 2

pasent a sufficient number of times to render an
informed opinion. If one parent is scen more
than the other, be prepared to explain the reason.
Give each parent enough time to express his or
her point of view and schedule exxrs time when

' necessary.
- Inthe first session, have cach parent explain what

is going on — a3 if the dlinician has no prior
knowledge of the case. Consider whac the parent
focuses on rather than whether an event ot charge
is true. Obrin the following:
2. Description and history of the marriage and
separation.
b. Each parents perception of his or her rela-
donship with the children,
¢ Each parent’s understanding of and sensiui-
¥ity to any special needs of the children,
d. Each parent’s specific plans for the furure if
custody it awarded. o ‘ :
e. Each parents history, including family of
origin, social, and psychiarric or psychothera-
peutic cxperience, if any. :

- Note whether the parent is focused on the child

or instead spends most of the session atracking or
being distracted by the other parenc.

. Other sessions should focus on the devel-

opmental history of the child and the schedule or
usual routine of the child. The evaluator should
explare any allegations parents make against each
other. Parents can be asked how they have con-
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tributed to the conflict and what they acrually.
like in the other.

- It is not necessary to render a DSM-1V diagnosis

in a custody dispute, The proeess is an cvaluarion
of parcnting, not a psychiarric evaluacion.
However, some clinicians give diagnoscs, if
appropriate, after obuaining a complete psy-
chiatric history and recording results of 2 mencal
starus examination.

- In most cases, psychological testing of the parenrs

is not required. Psychological tests, such as the
Minnesota Multiphasic Personality Inventory, the
Thematic Apperception Test, or the Rotschach,
wete not designed for usc in parenting eval-
uadons. Their introduction ints 2 kegal process
leads to professionals bartling aver the meaning
of raw data and amorneys making the most of
findings of “psychopathology” but may have Litde
us¢ in assessing parenting. When the psychiacric
heajth of @ parent or child is a fegitimare issue,
the evaluator may requasc psychological testing of
each parent to help sapport an opinion and
provide relevant data. This may add to the degree

- of cernainty of the parenting assessment. Cerain

rests have been advanced 33 having specific urilicy
in asscssing variables specific to a custody eval-
uation. These include the Bricklin Perceprion of
Reiationships Test (Bricklin, 1995) and che
Ackerman-Schoendorf Seales for Parenc Evalu-
ation of Custody (Ackerman, 1994). Use of these
rests is controversie) ar present. Their role in 2
custody evaluation should be adjuncrive and they

should never ke the place of a comprehensive
evaluadion.

- In general, the dinician should refuse to listen o

tape recordings made by one parent of the other,
especially if the tape was made secretly. When
such 2 request is made, the dinician can cxplore
the parent’s motivation for recording the rape and
requesting thar the evaluator listen. Evaluation
sessions do not nced to be sudiotaped or vide-
oaped.

D. Interviewing the child(ren).

1.

~

The clinician should intervicw the child early in
the course of the evaluation. Interviews with chil-
dren should consider dizgnoses when appro-
priate, level of attachmenc with adule figures,
expressed preferences, and evidence of indoc-
trination by parengs, -

If possible, siblings should be seen ogether at
first. This arrangement allows them to be sup-

portive of each other and helps lessen anxiery.

CHILD CUSTODY EVALUATION

3. Each child should be scen at least one or wo

times alone. Atrange for the child to be brought
by each parent ac least onee, -
Explain to the child the purpase of the evaluaton

.mddtcrofcofdmdinidm.l':v:na}moold

has breard of “the judge” and can understand that
the dinician’s role is to help the judge figare our
where everyone in the family will live. Explore
the childs perceprion of the family’s siquarion and
whar be or she thinks is going to happen.

. The clinicdan should develop a warm, comfort-

ablc rclatonship with the child using age-
appropriate macedials for communieation, For
ywnguchidr:n,advl!hmmnbcawdomﬁy '
evocative, helping the dinician accesy the child's
inner world. The child also can be asked 1 deaw
a family or use puppers to tell a story.

6. Q:ildrmasyoungas.’:yunofagcusuaﬂynnbc

intervicwed alone if they can separate from the
parent. Occasionally, even 3 precocious 2%-year-
old may be seen alone. '

. In general, evalvarors should be caurious about

asking the children, cxpecially young children,
where they prefer 1o live. Some stares, however,
require the evaluaror o ask abour a child’s
preference. IF the child volunteers 2 custodial
preference, explore the context for the preference.
Are there indications that the child has been
coached? Whar does the child believe life would
be like with.cach parene ‘

E. Ineerviewing parents and child(ren).
1. The joint sestion of the parent and child should

be unstructuced and should occus after the child's
initial visit 1o the office. This session also might
be conducted 25 2 home visit. The evaluator.
should allow the parent and child to interact as
they prefer. Some evaluators ask each parent and
a child of sppropriatc age to perform a rask
vogecher. This can show how they work together
and how responsive 1o the child the paremt can
be

The clinician should allow for and discuss
parcntal andety over being “graded.”

- The dinician should look for patterns of inter-

action, easc of the relationship, signs of anxcty,
ability of the parent 1o respond to child’s lead, .

pacterns of discipline. and approval and enbance-
ment of the child’s self-esteem.

E Interviewing othars. ,
L. Interview any stepparent(s) ot potential steppas-

ent(s) at least once. Ask abour the reladonship
with the children. Look for sensitivity to the chil-
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dren’s needs and realisric assessment of future
problems, ~

2. Consider interviewing other imporeanc
carcgivers, such as a primary baby.siteer, but in

- general, keep incerviews with collareral sousces
limited. The most important people to sec arc the
immediate family.

3. Ikmay be arirical to wlk to the child’s and parents’
therapists, with consent, Avoid secking 4 forensic
opinion. Instead, obtain the therapist’s impres-
sions of the child and the parenws. The forensic
evaluator, when speaking to therapist, should be
mindful of respecting the therapeuric relarionship
and should inrrude as minimally as possible.

I1. The written report.

A. In the prepatation of the teport (Herman, 1992;

Nurcombe and Pardert, 1994), the evaluator puts

weight on 2 number of factors that will enter into

the final recommendarions. These facrors can serve

35 3 framework against which the dinical material

can be placed. The faceors include the following:

1. Caatinuity. Which arsangement seems w0 offer
the most stable and permancat sicuation for the
child? o

2. Preference. How has any scred preference of the
child been taken into accoune Why has the cval-
uation agreed or disagreed with preference?

3. Atcachment. Whar is the quality of the reladon-
ship between the child and each parent?

4. Sensigviry and respect. How amuned to the child
is cach parent and how well docs cach respect the
child?

5. Parent—hild gender. What, if any, is the impact
of gender in the parent—child relationship?

S. Physical and menal health of each parenc.

7. Level of conflict berween the parents and the
impacr on the:child.

- Before writing the reporr, the evaluaror should con-

sides the impact of vatious outcomes oa the family

and recognize thar after divorce, no outcome is

optimal. :

- The repore should be free of technical jargon,

because ic is designed to assist professionals who are

not clinicians. .

- The report should be concise but dexailed enough o

provide necessary informarion and o hold the inter-
est of those who read i,

- 1t may be helpful to put the report in the form of 2
leceer, addressed 1o the referral source, as 2 reminder
to the dlinician thar it will be read by a responsible
person.

- Begin the reporr with 2 brief summary of how the

mmn&;—mdand(hcqﬁsdomn‘nxwmwbc
addressed by the evaluation. :

. Lise individusls seen and the daces and lengths of

sessions. Lie coltareral sources of informarion, such
as tekephone interviews with cherapises and reviews
of legal documents.

. Some clinicians begin the report with their con-

clusions; others save the final opiniéns and rec-
ommendations untif the end. This is 2 marer of
personal preference. However, the conclusions
should be explicit and easily located within the

Disauss informarion derived from the clinical inrer-
vicws with the various parties and consider including
direct quotations. Present clinical impressions of the
partics along with the process from the inrerviews.
Present the strengrhs and weaknesscs of the parties.

- Avoid inflammatory satements or commenty thar

could be interpreted as 3 value judgmenr.

DSM-IV diagnoses are not necessary, I parties are
given diagnoses, the clinician should explain she
ramifieations (if any) of the diagnosis for custody.
Otherwise, providing a diagnosis confuses the court
and provides fodder for attomeys.

L. A “Condclusions and Recommendations™ section

should conain the formulation of the case with spe-
cific 2nd derailed recommendations for custody,
visication (if chat is an issue), and any other com-
mene or recommendations. For example, the cval-
nator might recommend therapy or additional
cvaluarion for the child(ren) or for the parents before
or after the litigarion is over, -

M. The report 'should be ncat, readable, and free of

spelling and grammatical etrors.

- The reader should be able to see how the dinician

reached his or her conclusions and the daca in sup-
port of them. Whar makes it clear that one parent
should have custody? Why, if both parents are
cqually fit, does the experr ulimarcly choose one
over the other? Or, what factors lead to the con-
clusion that joint custody is in the best interest of
the child? )

. The final report should be released simultaneously to

all parties due to receive it. The clinician should be
willing to meer with cach parent and the artorneys o
cxplain the contents of the report. Often, the

clinician can help parents undeestand and accept the
recommendadions,

I1L. Courtroom Testimony
A- General Principles.

1. Although the parents might reach a serdement
after the cvaluation, the case eventoally will be
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heard by a judge. The acrual erial might take
place 1 year or more after the evaluarion. The
evaluaror must refresh his or her memory abour
the family if much time has clapsed. An update
of the cvaluation may be necessary.

2. Offer 10 mees with both attorneys beforc tes-
timony. (Usually, only the “friendly” attorncy will
want to do this.) Use this dme ro discuss the
direct and cross-examinarions. The restifying
clinician_should be aware of his or her biases. If
unfamiliar with courtroom routine, consult with
an experienced colleague before testifying.

3. Bring all marerials to rxial, On cross-examinarion,
the antorney may want to compare notes to the
final, typed reporr, looking for errors and incon-
sistencies.

4. Be familiar with courtroom procedure. If thisisa
frst experience with expert testimany, it may be
useful to observe a trial even briefly to ger a
feeling for the experience.

5. Dress appropriately and conservarively. Appear-
ance affects eredibility. :

B. Pitfalls and warnings. ‘

1. Respectfully disagrec when appropriate, but avoid
wrguing with attorneys or the judge.

2. Avoid jargon and arcane medical terms unless
they are dearly defined.

3. If a lawyer correctly points out an error or
omission, acknowledge it with grace and do not
take i¢ personally.

4. It is not necessary o answer every question
posed. Sometimes, an attorney will ask 2 quesdon
thar @nnot be answered propesly as framed or is
designed as a trap. In this case; cxplain to the
judge why the question cannot be answered as
posed, ' '

5. Do nor instandy answer an attorney’s question on
direct or cross-examinadon. Allow yourself time
to formulate answers and for the opposing
arorney to object.

6. Delays and postponements are common and
often unavoidable. Be flexible and willing to
accommodate.

7. Afer cescimony has been given, leave the court-

room.
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{d) Custodv/Parenting Dis Mental health experts who perform
renfing/custody_evaluations shall conduct strictly non-partisan_evaluations to

arive at their view of the child's best interests, regardiess of by whom thev are
engaged. They should consider and include reference to_criteria_set forth in
N.J.S.A. 9:2-4 as well as any other information or factors they believe pertinent
to each case. If the mental health professionals reach diverse views conce in
the parenting/custody arrangement that is in the best interests of the children the
Court may direct them to confer in an attempt either to reach a resolution of all or
a portion of the outstanding issues. or to make a commaon recommendation.

() ... (Redesignated)

{f) ... (Redesignated)

(9) ... (Redesignated)

(h) ... (Redesignated)

Note: Source—R. (1968) 5:3-5, 5:3-6. Adopted December 20, 1983, to be
effective December 31, 1983; caption amended, former rule redesignated
paragraph (a) and paragraph (b)(1), (2), (3), (4) and (5) adopted November 7,
1988 to be effective January 2, 1989: former paragraphs (b)(1), (2), (3), (4), and
(5) captioned and redesignated as (c), (d), (e), () and (@) respectively June 29,
1990 to be effective Septemnber 4, 1990; paragraph (a) amended January 21,
1999 to be effective April 5, 1999; paragraph (d) added and former paragraphs

(d), (). (). and (g) redesignated as (&), (f). (q) and (h) to be

efiective

NJSBA Position: The NJSBA objects to the last sentence of paragraph (d)in the

proposed rule amendment. We believe tiat the Rule change would be applied in

a manner that would cause the Judiciary to transfer its decision making authority
to experts against the wishes of the litigants or their attomeys. The application of
the Rule would direct the experts to try to reach a common resolution of the
issues or a common recommendation. Once that occurred, this information,
under the Rule would be communicated to the Court as substantive evidence
thereby additionally discrediting the expert reports submittsd in anticipation of the

trial. Thus, the attorney would be placed in an ethics bind by frustrating the

attormey’s duty to represent his or her client.

The NJSBA believes that in the absence of a rule change, the attormeys
and the parties have ample opportunity to reach resolution of their case before
trial. Before a custody trial commences, the parties are required to attend a
parent education class. They are required to attend a custody mediation. The
parents also have the opportunity to meet with their experts and their attomeys to
discuss settlement and there is always a settlement conference with the Court.
(For example, a settlement conference can take place during case management,
after the Court interviews the child/children or as part of its own scheduling of the
case). Moreover, the Court is not prevented from appointing its own expert at any
time during the proceedings to try and reconcile the opinions of other experts.

¢
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Finally, we wish to point out that the parties always have the ability, with
their consent, to have their: experts conf, 1o discuss settlement and/or reach
common ground: A cold reading of this Rule change does not further any policy
goals which further the mterests of jusbce for the parbes or advance the best
mterests of the chfld RN L s ' .
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IVETTE R. ALVAREZ, ESQ. 13 Locust Place
Attorney at Law* - Livingston, New Jersey 07039
. Phone (973) 992-6248
: Fax (973) 994-2869

*Member of NJ and NY Bars
. 667 Mt. Prospect Avenue
Email: iraesql3@aol.com : b et e o Newark, New Jersey 07104
Phone (973) 482-5415
Please reply to: Livingston Office Fax (973) 482-5416

Via Facsimile & First Class Mail

June 10, 2003

John E. Finnerty, Esq.
Finnerty &Sherwood, P.C.
Mack-Cali Corporate Center
17-17 Route 208 North

Fair Lawn, New Jersey 07410

Re:  Subcommittee — Custody & Parenting Time

Dear John:

You have asked me to consider and report on the issueé pertaining the roles of law
guardians and guardian ad litem for children in private custody and parenting time matters. In
doing so I have considered the research previously done by the committee members and my own
research.

The Court’s appointment of law guardians and guardians ad litem is permitted by
N.J.S.A. 9:2-4. The statute in pertinent part states:

... The court, for good cause and upon its own motion, may appoint a guardian ad

litem or an attorney or both to represent the minor child’s interest. The court shall

have the authority to award a counsel fee to the guardian ad litem and the attorney
and to assess that cost between the parties to the litigation... N.J.S.A. 9:2-4(c).
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In 1989 the New Jersey Supreme Court, with input from the Supreme Court’s Family

Practice Committee, adopted New Jersey Court Rule 5:8A and B, Appointment of Counsel for

the Child and Appointment of Guardian Ad Litem respectively. See attachment A for the text of

Rule 5:8A and 5:8B as amended in July 2000.

The Rules, comments and case law reveal fundamental distinctions between the counsel
for the child, also known as law guardian, and guardian ad litem: The role of the guardian ad
litem is very specifically articulated, anyone can be appointed a guardian ad litem for the child.
In fact, there are no guidelines as to what qualities, training or education a guardian ad litem
needs in order to perform the role of guardian ad litem. The comments however suggest that if a
certain guardian ad litem can be also‘qualiﬁed as a needed expert in that case, then that particular
guardian should be apﬁointed. The guardian ad litem “represent[s] the best interest of the child
or children” and his or her services are rendered “to the court on behalf of the child”. The
guardian ad litem must prepare “a written report” to the court and is an independent fact finder,
investigator and evaluator as to what furthers the best interest of the child(ren). The guardian ad
litem is thus a witness and as the rule provides “shall be available to testify and be subject to
cross-examination”.

The guardian ad litem is empowered by rule to interview “the children”, “the parties” and
“other persons possessing relevant information”. He/she may “confer with counsel”, “obtain
relevant documentary evidence” and “confer with the court, on notice to counsel.” The guardian
ad litem may obtain the “assistance of independent experts” and the assistance of “a lawyer for
the child”, on leave of court. The guardian ad litem’s involvement ends “on the entry of a
Judgment of Divorce or an Order terminating the‘application for which the appointment was

“made, unless continuéd by the court. The guardian ad litem has no obligation to file a notice of

appeal from a Judgment or Order or to participate in an appeal filed by a party”.
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The role of the counsel fO‘I' the child /law guardian is SOmeWhat more diverse. It is clear
that the law guardian must be an attorney licenséd to practice law in the State of New Jersey. As
the child’s attorney the law guardian takes an active part in the hearing and employs all methods
of witness examination necessary but is not himself or herself a witness at the hearing. ”. The

law guardian duties extend to the appeals process, if an appeal is warranted.

In Matter of the Adoption of a Child by E.T. and T.T., 302 N.J. Super 533 (1997) the
Court described the role of the law guardian as a zealous advocate for the client. By contrast the

Court announced the role of the guardian ad litem as assisting the court in its determination of

the child’s best interest. In Matter of M. R., 135 N.J. 155 (1994), in the context of appointed
counsel for an incompetent, the court elaborated on the distinctions between the law guardian
and the guardian ad litem, it stated,;

... In sum, several reasons support the distinction between an attorney and a

guardian ad litem for an incompetent. First, the attorney and guardian ad litem

may take different positions, with the attorney advocating a result consistent with

the incompetent’s preference and the guardian urging a result that is different but

in the incompetent’s best interests. Second, the attorney and guardian may differ

in their approaches. When interviewing interested parties, the attorney for an

incompetent should proceed through counsel, but often a guardian ad litem may

communicate directly with other parties. Finally, a guardian may merely file a

report with the court, but the attorney should zealously advocate the client’s

cause. Id at 175.

Interestingly the official comments state that attorneys appointed in abuse and neglect
and termination cases should limit their role as counsel to the child under R. 5:8A, and not act in
the capacity of a guardian ad litem under R. 5:8B

Rule 5:8A itself assigns duties to the law guardian which conflict with a strict attorney

/client relationship and tend to confuse the standards with those of the guardian ad litem. The

body of the Rule itself instructs the court to appoint counsel for the child when the trial court
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concludes that a child’s best interest is not being sufficiently protected by the attorneys for the
parties. Further, in the comments to the Rule counsel for the child, the law guardian, is hailed as
and independent legal advocate for the “best interest of the child”

A similar duality in the law guardian’s role is seen in the law of the State of New York.
The Faniily Court Act of 1970, defines the dual role of the law guardian as “counsel [1] to help

protect the minor’s interest and [2] to help them express their wishes to the court.” Family Ct.

Act, Sec. 241. In the Matter of Apel, 409 N.Y.S. 2d 928 (1978) the court found that the law
guardian must act as both advocate and a guardian. By contrast NewYork courts assume that a

guardian ad litem will operate on the best interest of the child. Marquez v Presbyterian Hospital,

608 N.Y.S. 2d 1012 (1994).

In their publication Representing Children: Standards for Attorneys & Guardians Ad
Litem in Custody or Visitation Proceedings, the American Academy of Matrimonial Lawyers
(hereinafter “AAML”) sets forth their view that és an attorney appointed té represent a child, the
focus is not “the best interest of the child” but rather the child’s perspective and desires.
According to the AAML an attorney appointed to represent a child must advocate for the goals
set by that client, regardless of that attorney’s personal values surrounding the outcome. This
role is in contrast to that of the guardian ad litem, who must communicate the preferences of the
child to the court but is not required to advocate for the client’s personal preferences. The
AAML categorizes its standard for law guardians and guardian ad litem as follows;

1. Counsel for children who are empowered to direct the

role of counsel, referred to as an unimpaired client;

2. Counsel for children lacking the capacity to direct the
role of counsel, referred to as the impaired client.

3 Guardian ad Litem (regardless of the child’s capacity)
The AAML recognizes that counsel for the unimpaired child has a role similar to that of

counsel for an unimpaired adult. The unimpaired. child client therefore has the right to set the
Page 4 of 11



goal of the representation. In contrast an impaired child is deemed as unable to set goals for the
outcome. In this regard, the counsel of an impaired child cannot advocate a position for the
outcome of any contested issues or the proceedings in general.. Irripairment depends on the
child’s age, degree of maturity, intelligence, level of comprehension, ability to communicate and
other similar factors. It is up to counsel for the child to make the threshold judgment as whether a
client is impaired or unimpaired. In New York the idea of Ieyels of capacity dictating the role of

the law guardian was given recognition in Matter of Scott L. v Bruce N., 509 N.Y.S. 2d 971

where the Court acknowledged that when a case involves very young children, there is virtually
no distinction between the role of a law guardian and guardian ad litem.

The New Jersey Supreme Court adopted R. 5:8A and B before the release of the AAML
standards. While addressing many of the AAML standards in the formulation of the R. 5:8A and
B, it also differed from them on several key issues. The New Jersey Rules make no distinction
between an impaired an unimpaired child, and do not require that counsel for the child or the law
guardian make avdeterm‘ination on this issue. Most notably, the AAML takes the position that
counsel for the unimpaired child is to follow the “child client’s instructions whether in his or her
own best interest...” In contrast the New Jersey Rule calls for the child’s counsel to act as an
independent legal advocate for the best interest of the child. This statement is problematic and
goes to the very hart of the matter. Is the role of cbunsel for the child in New Jersey a client
centeréd one as required by the ethics and professional practice rules, or somewhat lesser hybrid
of the role of the traditional advocate and the role of the guardian ad litem? Are the
appointments int;archangeable and therefore a duplication of services?

Furthermore, other than the requirement that counsel for the child be an attorney licensed
to practice law in the State of New Jersey R. 5:8A and B offer little instruction on the criteria for

selection of law guardians and guardians ad litem or as to which is a more necessary
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appointment. The comments to the Rule 5:8A provide that, if the appointment.is for legal
advocate, then counsel should be appointed.” See also Wilke v Culp, 196 N.J. Super. 487, 483
A.2d 420 (App. Div. 1984), certif. den. 99 N.J. 243,491 A.2d 728 (1985) (Child should have

independent counsel instead of attorney hired by stepfather), Mayer v Maver, 150 N.J. Super.

556,376 A. 2d 214 (Ch. Div. 1977) (Independent counsel for children in custody cases should be
used only where the interest of children are truly adverse to those of the parents, as where neither

parent is a fit custodian), Doe v. State of NJ, Department of Human Services, Division of Youth

and Family Services, 165 N.J. Super. 392, A2d 562 (App Div 1979) (Independent representation

for the child is required where the child’s interest conflicts with the parents’ interest.

A further issue is raised when the guardian ad litem becomes aware that the child’s
wishes are at variance with his/her best interest. Is the guardian ad litem then to petition fhe
court for the child’s own counsel? What if the reverse is the case and the counsel for the child
realizes that the child’s wishes are not in his/her best interest? Is it inimical to the zealous
representation of the attorney for the child to petition the court for a guardian ad litem?

We can gain some insights and guidance on th¢se issues from the discussion on
appointment of advocates in the abuse and neglect arena by Donald N. Duquette in Legal
Representation for Children in Protection Proceedings : Two distinct Lawyer Roles are
Required. 34 FAMLQ 441 (Fall 2000). Duquette strongly cautions against trying to develop a
single lawyer role for representing children as “that conflict between the two lawyer roles is
irresolvable” and no c;ne person should have unchecked authority to make decisions as to
competency and ability to participate in the decisions. He suggests that the dichotomy of
impaired and unimpaired is misguided, as “competence is a broader spectrum where children
~ may be able to contribute in various amount to guide the representation if the lawyer properly

incorporates the child’s unique individuality.” Id at 460. Duquette would have the client directed
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attorney for the child (law guardian) provide the same “undivided loyalty, confidentiality, and
competent representation to the child as is due to an adult.” He then calls upon the lawyer
guardian (guardian ad litem) to aggressively represent the best interest of the child as determined'
by that lawyer. Id. at 458-459.

Duquette suggests training for guardians that focuses on the recognition of substituted
Judgment and cultural competence, while giving weight to the child’s expressed wishes on some
issues if not all. He emphasized the importance of training guardians on how to elicit the child’s
preference in a developmentally. appropriate manner. Id at 463. -Further Duquette offers two
options for prioritizing appointments. The first option is the bright line rule, where a guardian ad
litem is appointed in every proceeding for a child under the age of fourteen. If the child is over
fourteen, an appointment of an attorney for the child is in order. The second option is borrowed
from the Michigan statute on this subject. Michigan appoints a lawyer for the child, only in the
instance where the guardian ad litem’s assessment of best interests is in conflict with the wishes
of the child.

In New Jersey the court may appoint a guardian ad litem or an attorney for the child, or
both, in private custody and parenting time proceedings. While the role for the guardian ad litem
pursuant to the court rules is rather clear, the role for the attorney for the child is confusing and at
odds with an attorney’s duty of representation to a client. It is also unclear from the Rules under
what circumstances, for what purpose and at what point in the proceedings a guardian ad litem or
an attorney for the child is to be considered. Finally, other than for the requirement that an
attorney for the child must bé an attorney licensed to practice law in the State of New Jersey the
Rules are devoid of any guidelines as to what qualifications, criteria, training and education a

guardian ad litem and law guardian for the child should have.
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Very truly yours,

Ivette R. Alvarez

Cc:  Hon Bradley J. Ferencz, J.S.C.
Hon. Sheldon R. Franklin, J.S.C.
Jane R. Altman, Esq.
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ATTACHMENT A

RULE 5:8A. APPOINTMENT OF COUNSEL FOR THE CHILD

In all cases where custody or parenﬁng time/visitation is an issue, the court
may, on application of either party or the child or children in custody or parenting
time/ visitation dispute, or on its own motion, appoint counsel on behalf of the
child or children. Counsel shall be an attorney licensed to practice in the courts of
the State of New Jersey and shall serve as the child’s lawyer. The appointment of
counsel should occur when the court concludes that a child’s best interest is not
being sufficiently protected by the attorneys for the parties. Counsel may, on an
interim basis or at the conclusion of the litigation, apply for an award of fees and
costs with an appropriate affidavit of services, and the trial court shall award fees

and costs, assessing it against either or both parties.
RULE 5:8B. APPOINTMENT OF GUARDIAN AD LITEM

(a) Appointment. In all cases where custody or parenting time/visitation is an
issue, a guardian ad litem may be appointed by court order to represent the best
interest of the child or children if the circumstances warrant such an appointment.
The services rendered by a guardian ad litem shall be to the court on behalf of the
child. A guardian ad litem may be appointed by the court on its own motion or on
application of either or both of the parents. The guardian ad litem shall file a

written report with the court setting forth findings and recommendations and the

Page 9 of 11



basis thereof, and shall be available to testify and be subject to cross-examination.

In addition to the preparation of a written report and the obligation to testify and

be cross examined thereon, the duties of a guardian may include, but need not be

limited to the following:

1.

2.

Interviewing the child and parties.

Interviewing other persons possessing relevant information.

Obtaining relevant documentary evidence.

Conferring with counsel for the parties.

Conferring with the court, on notice to counsel.

Obtaining the assistance of independent experts, on leave of court.
Obtaining the assistance of a lawyer for the child (Rule 5:8A) on leave of

court.

- Such other matter as the guardian ad litem may request, on leave of court.

(b) Objection or Refusal of Appointment. A proposed guardian ad litem shall

have the right to consent or to decline tot serve as such, notice of such
decision to be in writing to the court with copies to counsel. The parties
shall have a right to object to the person appointed as guardian ad litem on

good cause shown.

(c) Term. The term of the guardian ad litem shall end on the entry of a

Judgment of Divorce or an Order terminating the application for which the
appointment was made, unless continued by the court. The guardian ad
litem shall have no obligation to file a notice of appeal from a Judgment or

Order or to participate in an appeal filed by a party.
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(d) Fee. The hourly rate to be charged by the guardian ad litem shall be fixed
in the initial appointing order and the guardian ad litem shall submit
informational moﬁthly statements to the parties. The court shall have the
power and discretion to fix a retainer in the appointing order and to
allocate final payment of the guardian ad litem fee between the parties.
The guardian ad litem shall submit a certification of services at the
conclusion of the matter, on notice to the parties, who will thereafier be

afforded the right to respond prior to the court fixing the final fee.
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