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L. RULE AMENDMENTS RECOMMENDED FOR ADOPTION

A. Proposed Amendments to Rules 1:2-4, 1:13-4, 4:23-5, 6:1-1, Appendices XI-S

and XII-A, and New R. 1:13-10

AOC’s Management Services Bulletin # MS212, which became effective September 1,
2005, provides that “checks received by the Judiciary, with the exception of Child Support,
should be made payable to Treasurer, State of New Jersey.” The rules committees were directed
to recommend amendments to any rules affected by this requirement. Accordingly, the
Committee proposes changes to Rules 1:2-4, 1:13-4, 4:23-5, 6:1-1, Appendix XI-S and the first
page of Appendix XII-A to conform the affected rules to the policy, and also recommends the
adoption of a new general rule to clarify that all court fines, fees and penalties should be made
payable to the Treasurer, State of New Jersey.

See Section L.E. of this Report for additional revisions to R. 4:23-5, which the Committee
recommends.

The proposed Amendments to Rules 1:2-4, 1:13-4, 4:23-5, 6:1-1, Appendix XI-S, the first

page of Appendix XII-A and new R. 1:13-10 follow.



1:2-4. Sanctions: Failure to Appear; Motions and Briefs

(a) Failure to Appear. If without just excuse or because of failure to give reasonable

attention to the matter, no appearance is made on behalf of a party on the call of a calendar, on
the return of a motion, at a pretrial conference, settlement conference, or any other proceeding
scheduled by the court, or on the day of trial, or if an application is made for an adjournment, the
court may order any one or more of the following: (a) the payment by the delinquent attorney or
party or by the party applying for the adjournment of costs, in such amount as the court shall fix,

to the [Clerk of the Superior Court, or, in the Tax Court to its clerk,] Clerk of the Court made

payable to “Treasurer, State of New Jersey,” or to the adverse party; (b) the payment by the

delinquent attorney or party or the party applying for the adjournment of the reasonable
expenses, including attorney's fees, to the aggrieved party; (c) the dismissal of the complaint,
cross-claim, counterclaim or motion, or the striking of the answer and the entry of judgment by
default, or the granting of the motion; or (d) such other action as it deems appropriate.

(b) Motions; Briefs. For failure to comply with the requirements of R. 1:6-3, 1:6-4

and 1:6-5 for filing motion papers and briefs and for failure to submit a required brief, the court
may dismiss or grant the motion or application, continue the hearing to the next motion day or
take such other action as it deems appropriate. If the hearing is continued, the court may impose

sanctions as provided by paragraph (a) of this rule.

Note: Source-R.R. 1:8-5, 4:5-5(b) (second sentence), 4:5-10(e), 4:6-3(b), 4:29-1(c),
4:41-6. Amended June 20, 1979 to be effective July 1, 1979; paragraph (a) amended November
7, 1988 to be effective January 2, 1989; paragraph (a) amended June 28, 1996 to be effective
September 1, 1996; paragraph (a) amended to be effective .




1:13-4. Transfer of Actions

(a) ...no change.

(b) ...no change.

(©) Payment of Fees. Where pursuant to this rule an action is ordered transferred to

or judgment or decision ordered entered in the proper court or agency, the order shall be
conditioned upon the payment by the parties to the clerk of such court or to such agency of the
fees that would have been payable had the action originally been instituted in such court or

agency. Payments to the clerk of any court shall be made payable to the “Treasurer, State of

New Jersey.”

Note: Source — R.R. 1:27D; paragraphs (a), (b) and (c) amended July 24, 1978 to be
effective September 11, 1978; paragraph (c) amended to be effective




4:23-5. Failure to Make Discovery

(a) Dismissal.

@) Without Prejudice. If a demand for discovery pursuant to R. 4:17, R. 4:18-1, or

R. 4:19 is not complied with and no timely motion for an extension or a protective order has been
made, the party entitled to discovery may, except as otherwise provided by paragraph (c) of this
rule, move, on notice, for an order dismissing or suppressing the pleading of the delinquent
party. The motion shall be supported by an affidavit reciting the facts of the delinquent party's
default and stating that the moving party is not in default in any discovery obligations owed to
the delinquent party. Unless good cause for other relief is shown, the court shall enter an order
of dismissal or suppression without prejudice. Upon being served with the order of dismissal or
suppression without prejudice, counsel for the delinquent party shall forthwith serve a copy of
the order on the client by regular and certified mail, return receipt requested, accompanied by a
notice in the form prescribed by Appendix II-F of these rules, specifically explaining the
consequences of failure to comply with the discovery obligation and to file and serve a timely
motion to restore. If the delinquent party is appearing pro se, service of the order and notice
hereby required shall be made by counsel for the moving party. The delinquent party may move
on notice for vacation of the dismissal or suppression order at any time before the entry of an
order of dismissal or suppression with prejudice. The motion shall be supported by affidavit
reciting that the discovery asserted to have been withheld has been fully and responsively
provided and shall be accompanied by payment of a $100 restoration fee to the Clerk of the

Superior Court , made payable to the “Treasurer, State of New Jersey,” if the motion to vacate is

made within 30 days after entry of the order of dismissal or suppression, or a $300 restoration fee

if the motion is made thereafter. If, however, the motion is not made within 90 days after entry
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of the order of dismissal or suppression, the court may also order the delinquent party to pay
sanctions or counsel fees and costs, or both, as a condition of restoration.

(2) ...no change.

3) ...no change.

[(4) Applicability. The July 5, 2000 amendments to paragraphs (a)(1) and (a)(2) of

this rule shall be applicable to all actions, whenever commenced, in which a party seeks relief
from a failure of an adverse party to make discovery that has been demanded.]
(b) ...no change.

(©) ...no change.

Note: Source — R.R. 4:23-6(c)(f), 4:25-2 (fourth sentence); paragraph (a) amended July
29, 1977 to be effective September 6, 1977; paragraph (a) amended July 16, 1981 to be effective
September 14, 1981; paragraph (a) amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) caption amended and subparagraphs (a)(1) captioned and amended, and (a)(2) and
(3) captioned and adopted, June 29, 1990 to be effective September 4, 1990; paragraph (a)(3)
amended July 13, 1994 to be effective September 1, 1994; paragraph (a)(1) amended June 28,
1996 to be effective September 1, 1996; paragraph (a) amended July 10, 1998 to be effective
September 1, 1998; caption amended, paragraphs (a)(1) and (a)(2) amended, and new paragraph
(a)(4) adopted July 5, 2000 to be effective September 5, 2000; paragraph (a)(1) amended and
new paragraph (c¢) added July 12, 2002 to be effective September 3, 2002; paragraph (a)(1)
amended and paragraph (a)(4) deleted to be effective )




6:1-1. Scope and Applicability of Rules

The rules in Part VI govern the practice and procedure in the Special Civil Part,
heretofore established within and by this rule continued in the Law Division of the Superior
Court.

(a) ...no change.

(b) ...no change.

(©) Fees. The fees charged for actions in the Special Civil Part shall be in accordance
with N.J.S.A. 22A:2-37.1, provided that the face of the pleading and summons alleges the
amount in controversy does not exceed $15,000, and the fees for actions which are not filed in
the Special Civil Part shall be in accordance with N.J.S.A. 22A:2-6 et seq. Checks for fees and all

other deposits shall be made payable to the [Clerk, Special Civil Part] Treasurer, State of

New Jersey.
(d) ...no change.
(e) ...no change.
(H) ...no change.
(g) ...no change.

Note: Caption amended and paragraphs (a) through (g) adopted November 7, 1988 to be
effective January 2, 1989; paragraph (c¢) amended July 17, 1991 to be effective immediately;
paragraph (c) amended July 13, 1994 to be effective September 1, 1994; paragraph (c) amended
July 12, 2002 to be effective September 3, 2002; paragraph (c) amended to be
effective )




APPENDIX XI-S

Landlord/Tenant Pre-Calendar Call Instructions

Preamble

...no change.

Instructions

...no change.

1. The Calendar Call
A. ...no change.

B. ...no change.

2. Settlements
...no change.
3. Waiting for Trial

If you are not able to settle your case, you will have to wait until a judge is available to
hear your case. We expect to reach all cases today. However, if your case cannot be
completed today, then the tenant may have to deposit with the clerk of the court the
amount of rent to be determined by the court, no later than 4:30 p.m. today, in cash or
money order or bank cashier's check made payable to the [Clerk of the Special Civil Part]
Treasurer, State of New Jersey, rather than to the landlord. If it is deposited, the Clerk
will reschedule the case with a new trial date. If the rent is not deposited today, a
Judgment for Possession will be entered in favor of the landlord. That means that a
landlord will be able to have a tenant evicted by a Special Civil Part Officer. A landlord
cannot lock out a tenant by himself or herself; a Special Civil Part Officer must be used
to evict a tenant.

4. Non-Payment Cases

Introduction. ...no change.



A. Dismissal Upon Payment or Deposit. ...no change.
B. Items Constituting Rent. ...no change.

C. Limitation on Court’s Powers. ...no change.

5. Eviction Procedures
A. Issuance of Warrant. ...no change.

B. Service of the Warrant. ...no change.

6. Stopping an Eviction After a Judgment for Possession
A. By Agreement. ...no change.

B. By Going to the Court. ...no change.

7. Jurisdictional Instruction

...no change.

8. Services/Facilities Available

...no change.

PLEASE WAIT UNTIL THE LIST OF CASES HAS BEEN COMPLETED AND
ADDITIONAL INSTRUCTIONS HAVE BEEN GIVEN

Note: Appendix XI-S adopted July 18, 2001 to be effective November 1, 2001; number 3
amended to be effective )




APPENDIX XII. SUMMONS AND CIVIL CASE INFORMATION STATEMENT (CIS)

APPENDIX XII-A. SUMMONS
Attorney(s):
Office Address & Tel. No.:
Attorney(s) for Plaintiff{(s)

SUPERIOR COURT OF NEW JERSEY
COUNTY
DIVISION
Plaintiff(s) Docket No.

Vs. CIVIL ACTION

Defendant(s) SUMMONS

From The State of New Jersey To The Defendant(s) Named Above:

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New Jersey. The
complaint attached to this summons states the basis for this lawsuit. If you dispute this complaint, you or
your attorney must file a written answer or motion and proof of service with the deputy clerk of the
Superior Court in the county listed above within 35 days from the date you received this summons, not
counting the date you received it. (The address of each deputy clerk of the Superior Court is provided.)
If the complaint is one in foreclosure, then you must file your written answer or motion and proof of
service with the Clerk of the Superior Court, Hughes Justice Complex, P.O. Box 971, Trenton, NJ 08625-
0971. A filing fee payable to the [Clerk of the Superior Court] Treasurer, State of New Jersey and a
completed Case Information Statement (available from the deputy clerk of the Superior Court) must
accompany your answer or motion when it is filed. You must also send a copy of your answer or motion
to plaintiff's attorney whose name and address appear above, or to plaintiff, if no attorney is named above.
A telephone call will not protect your rights; you must file and serve a written answer or motion (with fee
of $135.00 and completed Case Information Statement) if you want the court to hear your defense.

If you do not file and serve a written answer or motion within 35 days, the court may enter a
judgment against you for the relief plaintiff demands, plus interest and costs of suit. If judgment is
entered against you, the Sheriff may seize your money, wages or property to pay all or part of the
judgment.

If you cannot afford an attorney, you may call the Legal Services office in the county where you live.
A list of these offices is provided. If you do not have an attorney and are not eligible for free legal
assistance, you may obtain a referral to an attorney by calling one of the Lawyer Referral Services. A list
of these numbers is also provided.

DONALD F. PHELAN
Clerk of the Superior Court
DATED:
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Name of Defendant to Be Served:
Address of Defendant to Be Served:

...no change to county addresses listed on reverse side of summons.

Note: Adopted July 13, 1994, effective September 1, 1994; amended June 28, 1996,
effective September 1, 1996; address/phone information updated July 1, 1999, effective
September 1, 1999; amended July 12, 2002 to be effective September 3, 2002; amended

to be effective .
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1:13-10. Payment of Fees, Penalties, and Sanctions

Checks in payment of any fees, penalties, and sanctions required by these rules to be paid

directly to the court shall be made payable to Treasurer, State of New Jersey.

Note: Adopted to be effective




B. Proposed Amendments to R. 1:6-2 — Form of Motion; Hearing

A practitioner reported problems relating to the situation where a judge decides a motion
on the record in open court, but does not notify counsel when his or her decision is to be
rendered. In such situations, if the order does not reflect the reasons for the decision the only
way to obtain the judge’s reasoning is to order a transcript. This procedure is both time
consuming and expensive. The practitioner suggested that if a judge is going to reserve decision
and put the matter on the record at a subsequent time, counsel ought to be given sufficient notice
in order to be in attendance either in person or telephonically. He further proposed that if the
court is relying on reasons set forth on the record, the transcript should become part of the
court’s file and should be forwarded to counsel along with the order, as it is unfair to require a
client to expend further monies to find out why a court made its decision.

The Committee recognized the practitioner’s complaint as a problem, being of the view
that attorneys should not have to pursue the court to obtain the reasons for a decision. It was,
however, noted that an attorney can request an audio tape of the proceeding for $10.00 which
will provide the reasons for the judge’s decision and allow the attorney to advise the client and
make an informed decision on whether to file an appeal. Moreover, several of the judges on the
Committee indicated that they frequently take advantage of unexpected periods of time to put
their reasons on the record and thus would not be able to give counsel notice. To accommodate
both views, the Committee members agreed that decisions should be rendered either on notice to
the parties or with a copy of the transcript attached to the order. The Committee decided to limit
the notice and/or transcript requirement to motions that were argued orally. While the original
proposal had suggested an amendment to R. 1:7-4, the Committee was of the view that the

language is more appropriate for inclusion in R. 1:6-2(f) and recommends accordingly.



See Section I. C. of the 2006 Report of the Supreme Court Civil Practice Committee for a
discussion of other proposed revisions to R. 1:6-2, which the Committee recommends.

The proposed amendments to R. 1:6-2 follow.
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1:6-2. Form of Motion:; Hearing

(a) ...no change.

(b) Civil Motions in Chancery Division and Specially Assigned Cases. When a civil

action[, by reason of its complexity or other good cause,] has been specially assigned [prior to

trial] to an individual judge for case management and disposition of all pretrial and trial

proceedings and in all cases pending in the Superior Court, Chancery Division, [all motions

therein shall be made directly to the judge assigned to the cause, who] the judge, upon receipt of

motion papers, shall determine the mode and scheduling of [their] the disposition of the motion.
Except as provided in R. 5:5-4, motions filed in causes pending in the Superior Court, Chancery

Division, Family Part, shall be governed by this paragraph.

(©) ...no change.
(d) ...no change.
(e) ... no change.
(fH) Order; Record Notation. If the court has made findings of fact and conclusions of

law explaining its disposition of the motion, the order shall so note indicating whether the
findings and conclusions were written or oral and the date on which they were rendered

provided, however, that if the motion was argued and the court intends to place its findings on

the record at a later time, it shall either give all parties one day's notice, which may be

telephonic, of the time and place it shall do so or annex a transcript thereof to the order. If no

such findings have been made, the court shall append to the order a statement of reasons for its
disposition if it concludes that explanation is either necessary or appropriate. If the order directs

a plenary or other evidential hearing, it shall specifically describe the issues to be so tried. A
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written order or record notation shall be entered by the court memorializing the disposition made

on a telephone motion.

Note: Source — R.R. 3:11-2, 4:8-5(a) (second sentence). Amended July 14, 1972 to be
effective September 5, 1972; amended November 27, 1974 to be effective April 1, 1975;
amended July 24, 1978 to be effective September 11, 1978; former rule amended and
redesignated as paragraph (a) and paragraphs (b), (c), (d), and (e) adopted July 16, 1981 to be
effective September 14, 1981; paragraph (c) amended July 15, 1982 to be effective September
13, 1982; paragraph (c) amended July 22, 1983 to be effective September 12, 1983; paragraph
(b) amended December 20, 1983 to be effective December 31, 1983; paragraphs (a) and (c)
amended and paragraph (f) adopted November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended November 7, 1988 to be effective January 2, 1989; paragraph (c)
amended and paragraph (d) caption and text amended June 29, 1990 to be effective September 4,
1990; paragraph (d) amended July 14, 1992 to be effective September 1, 1992; paragraph (c)
amended July 13, 1994 to be effective September 1, 1994; paragraph (a) amended July 13, 1994
to be effective January 1, 1995; paragraphs (a) and (f) amended January 21, 1999 to be effective
April 5, 1999; paragraphs (c) and (d) amended July 5, 2000 to be effective September 5, 2000;
paragraph (a) amended July 28, 2004 to be effective September 1, 2004; paragraph (b) and (f)
amended to be effective .
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C. Proposed Amendments to R. 1:8-8 — Materials to be Submitted to the Jury;
Note-taking; Juror Questions
At the request of the Conference of Civil Presiding Judges, the Committee was asked to
recommend amendments to R. 1:8-8 that would specifically prohibit a witness from being
recalled to respond to juror questions unless all attorneys and the court consent. The Committee
endorsed this proposal and recommends the necessary change.

The proposed amendments to R. 1:8-8 follow.
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1:8-8. Materials to be Submitted to the Jury; Note-taking; Juror Questions

(a) ...no change.
(b) ...no change.

(¢)  Juror Questions. Prior to the commencement of the voir dire of prospective jurors

in a civil action, the court shall determine whether to allow jurors to propose questions to be
asked of the witnesses. The court shall make its determination after the parties have been given
an opportunity to address the issue, but they need not consent. If the court determines to permit
jurors to submit proposed questions, it shall explain to the jury in its opening remarks that
subject to the rules of evidence and the court's discretion, questions by the jurors will be allowed
for the purpose of clarifying the testimony of a witness. The jurors' questions shall be submitted
to the court in writing at the conclusion of the testimony of each witness and before the witness
is excused. The court, with counsel, shall review the questions out of the presence of the jury.
Counsel shall state on the record any objections they may have, and the court shall rule on the
permissibility of each question. The witness shall then be recalled, and the court shall ask the
witness those questions ruled permissible. Counsel shall, on request, be permitted to reopen
direct and cross-examination to respond to the jurors' questions and the witness's answers. A

witness who has been excused shall not be recalled to respond to juror guestions unless counsel

agree or the court otherwise orders for good cause shown.

Note: Source — R.R. 4:52-2; caption and text amended July 15, 1982 to be effective
September 13, 1982; amended and paragraphs (a) and (b) designated July 10, 1998 to be
effective September 1, 1998; new paragraph (c) added July 12, 2002 to be effective September 3,
2002; caption amended July 28, 2004 to be effective September 1, 2004; paragraph (¢) amended

to be effective )
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D. Proposed Amendments to Rules 1:9-2, 4:5B-2, 4:10-2, 4:17-4 4:18-1, and New
R. 4:23-6 — re: Electronically Stored Information

The Discovery Subcommittee was asked to review the proposed changes to the Federal
Rules of Civil Procedure regarding discovery of electronically stored information (ESI) (which
changes will take effect on December 1, 2006) and to recommend whether New Jersey should
adopt similar provisions. The subcommittee concluded that the New Jersey rules should be
amended to parallel the structure and language of the proposed Federal Rules regarding the term
“electronically stored information,” the two-tier plan for the production of ESI depending on its
accessibility, the form of production, the procedure for protection of privileged and protected
material produced either inadvertently or prior to review, and a safe harbor from sanctions for
ESI lost in the routine and good faith operation of the system. Specifically, the subcommittee
recommended amendments to Rules 1:9-2, 4:5B-2, 4:10-2, 4:17-4, 4:18-1 and a new R. 4:23-6 to
incorporate the language of the changes to the federal rules. The full report of the subcommittee
is contained as an appendix to this Report. The Committee supported the subcommittee’s
recommendations.

See Section L.F. of this Report for a discussion of other revisions to R. 4:10-2, which the
Committee recommends.

The proposed amendments to Rules 1:9-2, 4:5B-2, 4:10-2, 4:17-4, 4:18-1, and new R.

4:23-6 follow.

— 18—



1:9-2. For Production of Documentary Evidence and Electronically Stored Information; Notice

in Lieu of Subpoena

A subpoena or, in a civil action, a notice in lieu of subpoena as authorized by R. 1:9-1

may require production of books, papers, documents, electronically stored information, or other

objects designated therein. The court on motion made promptly may quash or modify the
subpoena or notice if compliance would be unreasonable or oppressive and, in a civil action, may
condition denial of the motion upon the advancement by the person in whose behalf the
subpoena or notice is issued of the reasonable cost of producing the objects subpoenaed. The
court may direct that the objects designated in the subpoena or notice be produced before the
court at a time prior to the trial or prior to the time when they are to be offered in evidence and
may upon their production permit them or portions of them to be inspected by the parties and
their attorneys and, in matrimonial actions and juvenile proceedings, by a probation officer or
other person designated by the court. Except for pretrial production directed by the court
pursuant to this rule, subpoenas for pretrial production shall comply with the requirements of

R. 4:14-7(c).

Note: Source — R.R. 3:5-10(c), 4:46-2, 6:3-7(b), 7:4-3 (second paragraph), 8:4-9(c);
amended November 27, 1974 to be effective April 1, 1975; amended June 29, 1990 to be
effective September 4, 1990; amended to be effective
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4:5B-2 Case Management Conferences

In cases assigned to Tracks I, II, and III, the designated pretrial judge may sua sponte or
on a party's request conduct a case management conference if it appears that such a conference

will assist discovery, narrow or define the issues to be tried, address issues relating to discovery

of electronically stored information, or otherwise promote the orderly and expeditious progress

of the case. A case management conference shall not, however, ordinarily be conducted after the
case is ready for trial. In Track IV cases, except for actions in lieu of prerogative writs and
probate and general equity actions, an initial case management conference shall be conducted as
soon as practicable after joinder and, absent exceptional circumstances, within 60 days
thereafter. In actions in lieu of prerogative writs, case management conferences shall be held
pursuant to R. 4:69-4. In probate actions, case management conferences may be scheduled at the
discretion of the judge. In all actions in general equity, except summary actions pursuant to
R. 4:67 and foreclosure actions, an initial case management conference shall be held within 30
days following the filing of the answers of all defendants initially joined, and the court may hold
such additional case management conferences as it deems appropriate. All decisions and
directives issued at a case management conference shall be memorialized by order as required by

R. 1:2-6. The order may include provisions for disclosure of discovery of electronically stored

information and any agreements the parties reach for asserting claims of privilege or protection

as trial-preparation material after production.

Note: Adopted July 5, 2000 to be effective September 5, 2000; amended July 28, 2004
to be effective September 1, 2004: amended to be effective
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4:10-2. Scope of Discovery; Treating Physician

Unless otherwise limited by order of the court in accordance with these rules, the scope
of discovery is as follows:

(a) In General. Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense of any other party,
including the existence, description, nature, custody, condition and location of any books,

documents, electronically stored information, or other tangible things and the identity and

location of persons having knowledge of any discoverable matter. It is not ground for objection

that the information sought will be inadmissible at the trial if the information sought appears

reasonably calculated to lead to the discovery of admissible evidence; nor is it ground for

objection that the examining party has knowledge of the matters as to which discovery is sought.
(b) ...no change.

(©) Trial Preparation; Materials. Subject to the provisions of R. 4:10-2(d), a party

may obtain discovery of documents, electronically stored information, and tangible things

otherwise discoverable under R. 4:10-2(a) and prepared in anticipation of litigation or for trial by
or for another party or by or for that other party's representative (including an attorney,
consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the case and is unable
without undue hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

an attorney or other representative of a party concerning the litigation.



A party may obtain without the required showing a statement concerning the action or its
subject matter previously made by that party. Upon request, a person not a party may obtain
without the required showing a statement concerning the action or its subject matter previously
made by that person. If the request is refused, the person may move for a court order. The
provisions of R. 4:23-1(c) apply to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a statement previously made is (1) a written statement signed or
otherwise adopted or approved by the person making it, or (2) a stenographic, mechanical,
[electrical] electronic, or other recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement by the person making it and contemporaneously recorded.

(d) Trial Preparation; Experts. Discovery of facts known and opinions held by

experts, otherwise discoverable under the provisions of R. 4:10-2(a) and acquired or developed

in anticipation of litigation or for trial, may be obtained only as follows:

@) ...no change.
(2) ...no change.
3) ...no change.

4) A party shall not seek a voluntary interview with another party's treating

physician unless that party has authorized the physician, in the form set forth in Appendix XII-

C, to disclose protected medical information.

(e) Claims of Privilege or Protection of Trial Preparation Materials.

@ Information Withheld. @~ When a party withholds information otherwise
discoverable under these rules by claiming that it is privileged or subject to protection as trial
preparation material, the party shall make the claim expressly and shall describe the nature of the

documents, communications, or things not produced or disclosed in a manner that, without



revealing information itself privileged or protected, will enable other parties to assess the
applicability of the privilege or protection.

(2) Information Produced. If information is produced in discovery that is subject to a

claim of privilege or of protection as trial preparation material, the party making the claim may

notify any party that received the information of the claim and the basis for it. After being

notified, a party must promptly return, sequester, or destroy the specified information and any

copies it has and may not use or disclose the information until the claim is resolved. A receiving

party may promptly present the information to the court under seal for a determination of the

claim. If the receiving party disclosed the information before being notified, it must take

reasonable efforts to retrieve it. The producing party must preserve the information until the

claim is resolved.

(fH) Claims that Electronically Stored Information is not Reasonably Accessible. A

party need not provide discovery of electronically stored information from sources that the party

identifies as not reasonably accessible because of undue burden or cost. On a motion to compel

discovery or for a protective order, the party from whom discovery is sought shall show that the

information is not reasonably accessible because of undue burden or cost. If that showing is

made, the court may nevertheless order discovery from such sources if the requesting party

shows good cause, considering the limitations of Rule 4:10-2(g). The court may specify

conditions for the discovery.

(g) Limitation. The frequency or extent of use of the discovery methods otherwise

permitted under these rules shall be limited by the court if it determines that: (1) the discovery

sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is

more convenient, less burdensome. or less expensive: (2) the party seeking discovery has had
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ample opportunity by discovery in the action to obtain the information sought: or (3) the burden

or expense of the proposed discovery outweighs its likely benefit, taking into account the needs

of the case, the amount in controversy, the parties’ resources, the importance of the issues at

stake in the litigation, and the importance of the proposed discovery in resolving the issues. The

court may act on its own initiative after reasonable notice or pursuant to motion.

Note: Source — R.R. 4:16-2, 4:23-1, 4:23-9, 5:5-1(f). Amended July 14, 1972 to be
effective September 5, 1972 (paragraphs (d)(1) and (2) formerly in R. 4:17B1); paragraph (d)(2)
amended July 14, 1992 to be effective September 1, 1992; paragraphs (c) and (d)(1) and (3)
amended July13, 1994 to be effective September 1, 1994; paragraph (d)(1) amended June 28,
1996 to be effective September 1, 1996; paragraph (e) adopted July 10, 1998 to be effective
September 1, 1998; paragraph (d)(1) amended July 12, 2002 to be effective September 3, 2002;
corrective amendments to paragraph (d)(1) adopted September 9, 2002 to be effective
immediately; amendments to paragraphs (a), (c) and (e); new paragraphs (d)(4), (f) and (g)added

to be effective
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4:17-4. Form, Service and Time of Answers

(a) ...no change.
(b) ...no change.
(©) ...no change.

(d)  Option to Produce Business Records. Where the answer to an interrogatory may

be derived or ascertained from or requires annexation of copies of the business records of the
party upon whom the interrogatory has been served or from an examination, audit or inspection
of such business records, or from a compilation abstract or summary based thereon, or from

electronically stored information, and the burden of deriving or ascertaining the answer is

substantially the same for the party serving the interrogatory as for the party served, it is a
sufficient answer to such interrogatory to specify the records from which the answer may be
derived or ascertained and to afford to the party serving the interrogatory reasonable opportunity
to examine, audit or inspect such records and to make copies, compilations, abstracts or

summaries. A specification shall be in sufficient detail to permit the interrogating party to locate

and to identify. as readily as can the party served. the records from which the answer may be

ascertained.

(e) ...no change.

Note: Source — R.R. 4:23-4, 4:23-5, 4:23-6(a)(b)(c)(d). Paragraph (a) amended and
paragraph (d) adopted July 14, 1972 to be effective September 5, 1972; paragraph (a) amended
September 13, 1976 to be effective September 13, 1976; paragraph (a) amended and paragraph
(e) adopted July 29, 1977 to be effective September 6, 1977; paragraph (a) amended July 16,
1981 to be effective September 14, 1981; paragraph (a) amended July 26, 1984 to be effective
September 10, 1984; paragraph (a) amended November 2, 1987 to be effective January 1, 1988;
paragraph (a) amended November 7, 1988 to be effective January 2, 1989; paragraph (c)
amended June 29, 1990 to be effective September 4, 1990; paragraphs (a), (b) and (e) amended
July 13, 1994 to be effective September 1, 1994; paragraph (c) amended June 28, 1996 to be
effective September 1, 1996; paragraph (b) amended July 5, 2000 to be effective September 5,
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2000; paragraph (e) amended July 12, 2002 to be effective September 3, 2002; paragraph (e)
amended July 28, 2004 to be effective September 1, 2004; paragraph (d) amended
to be effective
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4:18-1 Production of Documents, Electronically Stored Information, and Things and Entry Upon

Land for Inspection and Other Purposes: Pre-litigation Discovery

(a) Scope. Any party may serve on any other party a request (1) to produce and
permit the party making the request, or someone acting on behalf of that party, to inspect,[and]

copy, test, or sample any designated documents (including writings, drawings, graphs, charts,

photographs, sound recordings, images, electronically stored information, [phono-records,] and

any other data or data compilations stored in any medium from which information can be

obtained and translated, if necessary, by the respondent [through electronic devices] into
reasonably usable form), or to inspect,[and] copy, test, or sample any designated tangible things
which constitute or contain matters within the scope of R. 4:10-2 and which are in the
possession, custody or control of the party upon whom the request is served; or (2) ... no change.

(b)  Procedure. The request may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any other party with or after service of the summons
and complaint upon that party. A copy of the request shall also be simultaneously served on all
other parties to the action. The request shall set forth the items to be inspected either by
individual item or by category, and describe each item and category with reasonable

particularity. The request shall specify a reasonable time, place, and manner of making the

inspection and performing the related acts. The request may specify the form or forms in which

electronically stored information is to be produced. The party upon whom the request is served
shall serve a written response within 35 days after the service of the request, except that a
defendant may serve a response within 50 days after service of the summons and complaint upon
that defendant. On motion, the court may allow a shorter or longer time. The written response,

without documentation annexed but which shall be made available to all parties on request, shall
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be served by the party to whom the request was made upon all other parties to the action. The
response shall state, with respect to each item or category, that inspection and related activities

will be permitted as requested, unless the request is objected to, including an objection to the

requested form or forms for producing electronically stored information, [in which event]stating

the reasons for objection.[shall be stated.] If objection is made to part of an item or category, the

part shall be specified_and inspection permitted of the remaining parts. If objection is made to

the requested form or forms for producing electronically stored information or if no form was

specifed in the request, the responding party shall state the form or forms it intends to use. The

party submitting the request may move for an order of dismissal or suppression or an order to
compel pursuant to R. 4:23-5 with respect to any objection to or other failure to respond to the
request or any part thereof or any failure to permit inspection as requested. If a party who has
furnished a written response to a request to produce or who has supplied documents in response
to a request to produce thereafter obtains additional documents that are responsive to the request,
an amended written response and production of such documents, as appropriate, shall be served

promptly. Unless the parties otherwise agree, or the court otherwise orders: (1) A party who

produces documents for inspection shall produce them as they are kept in the usual course of
business or shall organize and label them to correspond with the categories in the request[.]; (2)

if a request does not specify the form or forms for producing electronically stored information, a

responding party shall produce the information in a form or forms in which it is ordinarily

maintained or in a form or forms that are reasonably usable: and (iii) a party need not produce

the same electronically stored information in more than one form.

(©) ...no change.

Note: Source — R.R. 4:24-1. Former rule deleted and new R. 4:18-1 adopted July 14,
1972 to be effective September 5, 1972; rule caption and paragraph (c) amended July 14, 1992 to
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be effective September 1, 1992; paragraphs (a) and (b) amended July 13, 1994 to be effective
September 1, 1994; paragraph (b) amended July 10, 1998 to be effective September 1, 1998;
paragraph (b) amended July 5, 2000 to be effective September 5, 2000; paragraph (b) amended
July 12, 2002 to be effective September 3, 2002; paragraph (a) and (b) amended to be
effective .

—29__



4:23-6 Electronically Stored Information.

Absent exceptional circumstances, the court may not impose sanctions under these rules

on a party for failing to provide electronically stored information lost as a result of the routine,

good faith operation of an electronic information system.

Note: Adopted be effective
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E. Proposed Amendments to R. 2:5-3 — Preparation and Filing of Transcript;
Statement of Proceedings; Prescribed Transcript Request form

While the Appellate Division Management Committee had rescinded its request to
eliminate the requirement that diskettes have to be ordered and paid for by counsel incident to
the preparation of a transcript on appeal (See Section IV.A. of the 2006 Report of the Supreme
Court Civil Practice Committee), there was a suggestion that the format of the transcript on the
computer diskette be updated to eliminate references to WordPerfect and ASCII and include
references to Microsoft Word, Microsoft Word compatible and Adobe PDF. The Committee
recognized this substitution as necessary and recommends the proposed changes.

See Section I.P. of the 2006 Report of the Supreme Court Civil Practice Committee for
proposed amendments to R. 2:5-3, which the Committee recommends, Section II.D. for proposed
amendments that the Committee does not recommend, and Section IV.A. for a discussion of
proposed amendments that were initially recommended and later withdrawn from consideration.

See also Section II.A. of this Report for proposed rule amendments, which the Committee
does not recommend.

The proposed amendments to R. 2:5-3 follow.
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2:5-3. Preparation and Filing of Transcript; Statement of Proceedings: Prescribed Transcript

Request Form

(a) Request for Transcript; Prescribed Form. Except as otherwise provided by

R. 2:5-3(c), if a verbatim record was made of the proceedings before the court, agency or officer
from which the appeal is taken, the appellant shall, no later than the time of the filing and service
of the notice of appeal, serve a request for the preparation of an original and copy of the
transcript, as appropriate, (1) upon the reporter who recorded the proceedings and upon the
reporter supervisor for the county if the appeal is from a judgment of the Superior Court, or (2)
upon the clerk of the court if the appeal is from a judgment of the Tax Court or a municipal
court, or (3) upon the agency or officer if the appeal is from administrative action. The appellant
may, at the same time, order from the reporter, court clerk, or agency the number of additional
copies required by R. 2:6-12 to file and serve. If the appeal is from an administrative agency or
officer which has had the verbatim record transcribed, such transcript shall be made available to
the appellant on request for reproduction for filing and service. The request for transcript shall
state the name of the judge or officer who heard the proceedings, the date or dates of the trial or
hearing and shall be accompanied by a deposit as required by R. 2:5-3(d). The request for
transcript shall be in a form prescribed by the Administrative Director of the Courts. A copy of
the request for transcript shall be mailed to all other interested parties and to the clerk of the
appellate court. The provisions of this paragraph shall not apply if the original and [first carbon]

copy of the transcript have already been prepared and are on file with the court.

(b) ...no change.
(©) ...no change.
(d) ...no change.
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(e) Preparation and Filing. The court reporter, clerk, or agency, as the case may be,
shall promptly prepare or arrange for the preparation of the transcript in accordance with
standards fixed by the Administrator Director of the Courts. The person preparing the transcript
shall deliver the original to the appellant and shall deliver a copy together with a computer
diskette of the transcript [in WordPerfect, WordPerfect—compatible, ASCII or ASCII-compatible
format,] to the court reporter supervisor in the case of an appeal from the Superior Court, to the
clerk of the court in the case of an appeal from the Tax Court or a municipal court, or to the

agency in the case of an administrative appeal. The diskette shall be in Microsoft Word,

Microsoft Word compatible or Adobe PDF format. The person preparing the transcript shall also

forthwith notify all parties of such deliveries. When the last volume of the entire transcript has
been delivered to the appellant, the court reporter supervisor, clerk or agency, as the case may be,
shall certify its delivery on a form to be prescribed by the Administrative Director of the Courts.
That transcript delivery certification and a complete set of the transcripts and diskettes shall be
forwarded immediately to the clerk of the court to which the appeal is being taken. A copy of
the certification shall also then be sent to the appellant. The appellant shall serve a copy of the
certification on all other parties within seven days after receipt and, if the appeal is from a
conviction on an indictable offense, on the New Jersey Division of Criminal Justice, Appellate
Section. The appellant shall file proof of such service with the clerk of the court to which the
appeal has been taken

(H ...no change.

Note: Source — R.R. 1:2-8(e) (first, second, third, fourth, sixth and seventh sentences),
1:2-8(g), 1:6-3, 1:7-1(f) (fifth sentence), 3:7-5 (second sentence), 4:44-2 (second sentence), 4:61-
I(c), 4:88-8 (third and fourth sentences), 4:88-10 (sixth sentence). Paragraphs (a)(b)(c) and (d)
amended July 7, 1971 to be effective September 13, 1971; paragraphs (b) and (d) amended July
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14, 1972 to be effective September 5, 1972; paragraph (c) amended June 29, 1973 to be effective
September 10, 1973; caption amended and paragraph (a) caption and text amended July 24, 1978
to be effective September 11, 1978; paragraphs (c) and (d) amended July 16, 1981 to be effective
September 14, 1981; paragraph (e) amended November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended, paragraph (d) caption and text amended, former paragraph (e)
redesignated paragraph (f), and paragraph (e) caption and text adopted November 7, 1988 to be
effective January 2, 1989; paragraphs (a) and (e) amended July 14, 1992 to be effective
September 1, 1992; paragraphs (c), (e) and (f) amended July 13, 1994 to be effective September
1, 1994; paragraph (d) amended July 28, 2004 to be effective September 1, 2004; paragraphs (a)
and (e) amended to be effective .
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F. Proposed “Housekeeping” Amendments to Rules 4:5A-3, 4:5B-4, 4:21A-9
and 4:23-5 — re: references to matters filed after 2000

Because the “Best Practices” amendments effective in 2000 were given prospective
effect, some rules made specific reference to filings or court events noticed or scheduled after
2000. The Committee proposes amendments to Rules 4:5A-3, 4:5B-4, 4:21A-9, and 4:23-5
deleting outdated and unnecessary references to filings or court events noticed or scheduled after
2000.

See Section I.A. of this Report for other revisions to R. 4:23-5, which the Committee
recommends.

The proposed amendments to Rules 4:5A-3, 4:5B-4, 4:21A-9 and 4:23-5 follow.
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[4:5A-3. Applicability.

This rule shall be applicable to all actions filed on or after September 5, 2000.]

Note: Adopted July 5, 2000 to be effective September 5, 2000; rule deleted
to be effective )




[4:5B-4. Applicability

This rule shall be applicable to all actions filed on or after September 5, 2000.]

Note: Adopted July 5, 2000 to be effective September 5, 2000; rule deleted
to be effective .
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[4:21A-9. Applicability
The July 5, 2000 amendments to R. 4:21A shall apply to all actions commenced on or
after September 5, 2000 and to all actions pending as of September 5, 2000 in which notice of

arbitration hearing has not yet been sent.]

Note: Adopted July 5, 2000 to be effective September 5, 2000; rule deleted
to be effective .




4:23-5. Failure to Make Discovery

(a) Dismissal.

@) Without Prejudice. If a demand for discovery pursuant to R. 4:17, R. 4:18-1, or

R. 4:19 is not complied with and no timely motion for an extension or a protective order has been
made, the party entitled to discovery may, except as otherwise provided by paragraph (c) of this
rule, move, on notice, for an order dismissing or suppressing the pleading of the delinquent
party. The motion shall be supported by an affidavit reciting the facts of the delinquent party's
default and stating that the moving party is not in default in any discovery obligations owed to
the delinquent party. Unless good cause for other relief is shown, the court shall enter an order
of dismissal or suppression without prejudice. Upon being served with the order of dismissal or
suppression without prejudice, counsel for the delinquent party shall forthwith serve a copy of
the order on the client by regular and certified mail, return receipt requested, accompanied by a
notice in the form prescribed by Appendix II-F of these rules, specifically explaining the
consequences of failure to comply with the discovery obligation and to file and serve a timely
motion to restore. If the delinquent party is appearing pro se, service of the order and notice
hereby required shall be made by counsel for the moving party. The delinquent party may move
on notice for vacation of the dismissal or suppression order at any time before the entry of an
order of dismissal or suppression with prejudice. The motion shall be supported by affidavit
reciting that the discovery asserted to have been withheld has been fully and responsively
provided and shall be accompanied by payment of a $100 restoration fee to the Clerk of the

Superior Court , made payable to the “Treasurer, State of New Jersey,” if the motion to vacate is

made within 30 days after entry of the order of dismissal or suppression, or a $300 restoration fee

if the motion is made thereafter. If, however, the motion is not made within 90 days after entry



of the order of dismissal or suppression, the court may also order the delinquent party to pay
sanctions or counsel fees and costs, or both, as a condition of restoration.

(2) ...no change.

3) ...no change.

[(4) Applicability. The July 5, 2000 amendments to paragraphs (a)(1) and (a)(2) of

this rule shall be applicable to all actions, whenever commenced, in which a party seeks relief
from a failure of an adverse party to make discovery that has been demanded.]
(b) ...no change.

(©) ...no change.

Note: Source — R.R. 4:23-6(c)(f), 4:25-2 (fourth sentence); paragraph (a) amended July
29, 1977 to be effective September 6, 1977; paragraph (a) amended July 16, 1981 to be effective
September 14, 1981; paragraph (a) amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) caption amended and subparagraphs (a)(1) captioned and amended, and (a)(2) and
(3) captioned and adopted, June 29, 1990 to be effective September 4, 1990; paragraph (a)(3)
amended July 13, 1994 to be effective September 1, 1994; paragraph (a)(1) amended June 28,
1996 to be effective September 1, 1996; paragraph (a) amended July 10, 1998 to be effective
September 1, 1998; caption amended, paragraphs (a)(1) and (a)(2) amended, and new paragraph
(a)(4) adopted July 5, 2000 to be effective September 5, 2000; paragraph (a)(1) amended and
new paragraph (c¢) added July 12, 2002 to be effective September 3, 2002; paragraph (a)(1)
amended and paragraph (a)(4) deleted to be effective
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G. Proposed Amendments to R. 4:10-2 and New Appendix XII-C — Ex Parte
Interviews of Physicians

In the 2002-2004 rules cycle, a subcommittee was formed to study the feasibility of
drafting a HIPAA-compliant form acceptable to and for use by medical providers and attorneys
alike and to examine the relationship between HIPAA and the interview of physicians as allowed
in Stempler v. Speidell, 100 N.J. 368 (1985). During the course of the subcommittee’s work, it
became apparent that interest in creating a standardized HIPAA form had waned. Accordingly
the subcommittee recommended that no such form be drafted as part of the Committee’s work.
The Committee agreed. With respect to the Stempler issue, however, the subcommittee drafted a
release form, intended to protect the rights of physicians and patients, for inclusion in the
appendix to the rules. The Committee endorsed the inclusion of the proposed release form and
recommended further that R. 4:10-2 be amended to prohibit the ex parte interview of a physician
without a release from the patient.

See Section 1. D. of this Report for discussion of other proposed amendments to
R. 4:10-2, which the Committee recommends.

The proposed amendments to R. 4:10-2 and new Appendix XII-C follow.
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4:10-2. Scope of Discovery; Treating Physician

Unless otherwise limited by order of the court in accordance with these rules, the scope
of discovery is as follows:

(a) In General. Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense of any other party,
including the existence, description, nature, custody, condition and location of any books,

documents, electronically stored information, or other tangible things and the identity and

location of persons having knowledge of any discoverable matter. It is not ground for objection

that the information sought will be inadmissible at the trial if the information sought appears

reasonably calculated to lead to the discovery of admissible evidence; nor is it ground for

objection that the examining party has knowledge of the matters as to which discovery is sought.
(b) ...no change.

(©) Trial Preparation; Materials. Subject to the provisions of R. 4:10-2(d), a party

may obtain discovery of documents, electronically stored information, and tangible things

otherwise discoverable under R. 4:10-2(a) and prepared in anticipation of litigation or for trial by
or for another party or by or for that other party's representative (including an attorney,
consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the case and is unable
without undue hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

an attorney or other representative of a party concerning the litigation.
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A party may obtain without the required showing a statement concerning the action or its
subject matter previously made by that party. Upon request, a person not a party may obtain
without the required showing a statement concerning the action or its subject matter previously
made by that person. If the request is refused, the person may move for a court order. The
provisions of R. 4:23-1(c) apply to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a statement previously made is (1) a written statement signed or
otherwise adopted or approved by the person making it, or (2) a stenographic, mechanical,
[electrical] electronic, or other recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement by the person making it and contemporaneously recorded.

(d) Trial Preparation; Experts. Discovery of facts known and opinions held by

experts, otherwise discoverable under the provisions of R. 4:10-2(a) and acquired or developed

in anticipation of litigation or for trial, may be obtained only as follows:

@) ...no change.
(2) ...no change.
3) ...no change.

4) A party shall not seek a voluntary interview with another party's treating

physician unless that party has authorized the physician, in the form set forth in Appendix .

to disclose protected medical information.

(e) Claims of Privilege or Protection of Trial Preparation Materials. (1)Information

Withheld. When a party withholds information otherwise discoverable under these rules by
claiming that it is privileged or subject to protection as trial preparation material, the party shall
make the claim expressly and shall describe the nature of the documents, communications, or

things not produced or disclosed in a manner that, without revealing information itself privileged
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or protected, will enable other parties to assess the applicability of the privilege or protection.

(2) Information Produced. If information is produced in discovery that is subject to a claim of

privilege or of protection as trial preparation material, the party making the claim may notify any

party that received the information of the claim and the basis for it. After being notified, a party

must promptly return, sequester, or destroy the specified information and any copies it has and

may not use or disclose the information until the claim is resolved. A receiving party may

promptly present the information to the court under seal for a determination of the claim. If the

receiving party disclosed the information before being notified, it must take reasonable efforts to

retrieve it. The producing party must preserve the information until the claim is resolved.

(fH) Claims that Electronically Stored Information is not Reasonably Accessible. A

party need not provide discovery of electronically stored information from sources that the party

identifies as not reasonably accessible because of undue burden or cost. On motion to compel

discovery or for a protective order, the party from whom discovery is sought must show that the

information is not reasonably accessible because of undue burden or cost. If that showing is

made, the court may nevertheless order discovery from such sources if the requesting party

shows good cause, considering the limitations of Rule 4:10-2(g). The court may specify

conditions for the discovery.

() The frequency or extent of use of the discovery methods otherwise permitted

under these rules shall be limited by the court if it determines that: (1) the discovery sought is

unreasonably cumulative or duplicative, or is obtainable from some other source that is more

convenient, less burdensome, or less expensive: (2) the party seeking discovery has had ample

opportunity by discovery in the action to obtain the information sought: or (3) the burden or

expense of the proposed discovery outweighs its likely benefit, taking into account the needs of
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the case, the amount in controversy, the parties’ resources, the importance of the issues at stake

in the litigation, and the importance of the proposed discovery in resolving the issues. The court

may act on its own initiative after reasonable notice or pursuant to motion.

Note: Source — R.R. 4:16-2, 4:23-1, 4:23-9, 5:5-1(f). Amended July 14, 1972 to be
effective September 5, 1972 (paragraphs (d)(1) and (2) formerly in R. 4:17B1); paragraph (d)(2)
amended July 14, 1992 to be effective September 1, 1992; paragraphs (c) and (d)(1) and (3)
amended July13, 1994 to be effective September 1, 1994; paragraph (d)(1) amended June 28,
1996 to be effective September 1, 1996; paragraph (e) adopted July 10, 1998 to be effective
September 1, 1998; paragraph (d)(1) amended July 12, 2002 to be effective September 3, 2002;
corrective amendments to paragraph (d)(1) adopted September 9, 2002 to be effective
immediately; amendments to paragraphs (a), (c) and (e); new paragraphs (d)(4), (f) and (g)added

to be effective
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NEW APPENDIX XII-C

AUTHORIZATION TO RELEASE PRIVATE HEALTH CARE INFORMATION AND
FOR VOLUNTARY INTERVIEW

TO: RE:
DOB:
SS#:

I hereby authorize you to disclose my protected health information to and to participate in
a voluntary interview with:

This interview is not at my request. It is to assist the defendant in the defense of a
lawsuit that has been brought by me against . Your
participation in any such interview is entirely voluntary, and you have the right to consent
to the interview only if it takes place in the presence of my attorney.

You may disclose protected information reasonably related to the medical condition
I have place in issue by my lawsuit. That condition relates to:

A disclosure by you of any medical information outside the scope of this authorization may
result in civil liability against you pursuant to HIPAA, 42 U.S.C.A. §320 et seq.

This authorization may be revoked by me at any time, and expires 120 days from the date
I execute the authorization as indicated below. If you have questions relating to the scope of this
authorization, you may contact your own attorney or my attorney:

Patient signature: Date:
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H. Proposed Amendments to R. 4:10-3 — Protective Orders

An ad hoc subcommittee was established in the 2000-2002 term to examine several
procedural additions to the requirements for obtaining a protective order of confidentiality
relative to documents exchanged in discovery, as suggested in Estate of Frankl v. Goodyear,
MER-L-3052-99. In the 2002-2004 term, the subcommittee recommended and the Committee
agreed that no change be made to the existing rule. The Supreme Court in its opinion in Estate
of Frankl v. Goodyear, 181 N.J. 1 (2004) referred the issue of protective orders back to the
Committee with directions to review for possible rule amendments regarding the public’s right of
access to unfiled discovery and the good cause requirement for the entry of a protective order.
The subcommittee, chaired by Professor Howard Erichson, developed a proposed rule
amendment to R. 4:10-3 to clarify that all protective orders providing that discovery material is
confidential may be challenged by third parties by way of intervention on grounds that good
cause does not exist to maintain the confidentiality of such materials, but that the vacation or
modification of the order does not in itself provide a public right of access to unfiled discovery.
The Committee was unanimous in its support of this proposal. The subcommittee further
recommended that the introductory paragraph of the rule be amended to clarify that the court
may enter a protective order either for good cause shown or by agreement of the parties. By a
close vote of 15 for and 13 against, the Committee endorsed this proposal.

The proposed amendments to R. 4:10-3 follow.
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4:10-3. Protective Orders

Upon motion by a party or by the person from whom discovery is sought, [and for good

cause shown,] the court, either for good cause shown or by agreement of the parties, may make

any order which justice requires to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including, but not limited to, one or more of the
following:

(a) That the discovery not be had;

(b) That the discovery may be had only on specified terms and conditions, including a
designation of the time or place;

(c) That the discovery may be had only by a method of discovery other than that
selected by the party seeking discovery;

(d) That certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters;

(e) That discovery be conducted with no one present except persons designated by
the court;

® That a deposition after being sealed be opened only by order of the court;

(2) That a trade secret or other confidential research, development, or commercial
information not be disclosed or be disclosed only in a designated way;

(h) That the parties simultaneously file specified documents or information enclosed
in sealed envelopes to be opened as directed by the court.

If the motion for a protective order is denied in whole or in part, the court may, on such
terms and conditions as are just, order that any party or person provide or permit discovery. The

provisions of R. 4:23-1(c) apply to the award of expenses incurred in relation to the motion.

— 48 —



When a protective order has been entered pursuant to this rule, either by stipulation of the

parties or after a finding of good cause, a non-party may, on a proper showing pursuant to Rules

4:33-1 or 4:33-2. intervene for the purpose of challenging the protective order on the ground that

there is no good cause for the continuation of the order or portions thereof. Neither vacation nor

modification of the protective order, however, establishes a right of access to unfiled discovery

materials.

Note: Source — R.R. 4:20-2. Former rule deleted (see R. 4:14-3(a)) and new R. 4:10-3
adopted July 14, 1972 to be effective September 5, 1972 (formerly R. 4:14-2); paragraph (e)
amended July 29, 1977 to be effective September 6, 1977; amended to be
effective .
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I. Proposed Amendments to Rules 4:32-1, 4:32-2, 4:32-3 and 4:32-5 — re:
Class Actions

At the end of the 2002-2004 rules cycle, a subcommittee was established to study the
recently adopted amendments to the Federal Rule governing class actions, F.R.Civ.P. 23, and to
determine whether the New Jersey rules should be revised to comport with the federal changes.
The subcommittee recommended the incorporation of all the changes to F.R.Civ.P. 23, including
the 1998 amendment regarding interlocutory appeals. The full text of the subcommittee’s report
is included as an appendix to this Report. Most of the changes proposed were procedural and
non-controversial, and were endorsed by the full Committee. Three provisions, however, were
discussed in detail:

1) Second opt out. The federal rule provides for a second opt out for members of the
class at the discretion of the trial judge. It would allow the trial court to condition the approval
of a settlement on requiring a notice of the settlement terms, along with the right to opt out of the
class, to be sent to the class even when the class has been previously certified and the class
members had been given a prior right to opt out. The State Bar had objected to this provision,
but the subcommittee recommended that it be included in the changes to our rules to insure the
fairness of a settlement. The Committee agreed, reasoning that the second opt out addresses the
dichotomy between class members’ rights when settlement occurs after or before class
certification and, accordingly, serves as a necessary safety valve.

2) Interlocutory appeal. The subcommittee recommended that the federal provision

allowing an interlocutory appeal be included in the state rules. The Committee concluded that,
while this provision was necessary in the federal rule because the federal courts do not usually

entertain an action on interlocutory appeal, it was not necessary for New Jersey, whose rules



already provide for interlocutory appeals. On a vote, the majority of the Committee opted to
eliminate the interlocutory appeal provision from the proposed class action amendments. Judge
Pressler agreed that it would be sufficient to note in the comments to the rule that this provision
was not adopted because of the pre-existing New Jersey rule governing interlocutory appeals.

3) Attorney fees. The Committee agreed with Judge Pressler’s observation that the
federal amendment to F.R. Civ.P. 23 addressing the attorney fee award was the same as
New Jersey’s R. 4:42-9, and therefore was unnecessary. Accordingly, Committee members
declined to recommend the inclusion of this provision.

The Committee accepted the subcommittee’s recommendation that New Jersey’s class
action rules be amended to incorporate the remainder of the federal rules.

The proposed amendments to Rules 4:32-1, 4:32-2, 4:32-3 and 4:32-5 follow.
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4:32-1. Requirements for Maintaining Class Action

(a) ...no change.

(b) Class Actions Maintainable. An action may be maintained as a class action if the

prerequisites of paragraph (a) are satisfied, and in addition:
@) the prosecution of separate actions by or against individual members of the class
would create a risk either of
(A) inconsistent or varying adjudications with respect to individual members of
the class which would establish incompatible standards of conduct for the party opposing
the class, or
(B) adjudications with respect to individual members of the class which would as

a practical matter be dispositive of the interests of the other members not parties to the

adjudications or substantially impair or impede their ability to protect their interests; or

(2) ...no change.

3) the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
[The factors pertinent to the findings include: first, the interest of members of the class in
individually controlling the prosecution or defense of separate actions; second, the extent and
nature of any litigation concerning the controversy already commenced by or against members of
the class; third, the difficulties likely to be encountered in the management of a class action.]

The factors pertinent to these findings include:

5



(A) the interest of members of the class in individually controlling the

prosecution or defense of separate actions:

(B)  the extent and nature of any litigation concerning the controversy already

commenced by or against members of the class:

(C)  the desirability or undesirability in concentrating the litigation of the

claims in the particular forum: and

(D)  the difficulties likely to be encountered in the management of a class

action.

Note: Source — R.R. 4:36-1:; paragraphs (b)(1) and (3) amended to  be
effective
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4:32-2.[Determination of Maintainability of Class Action; Notice; Judgment; Partially as Class

Actions] Determining by Order Whether to Certify a Class Action; Appointing Class
Counsel; Notice and Membership in the Class; Multiple Classes and Subclasses

(a) Order Determining Maintainability; Certifying Class. When a person sues or is

sued as a representative of a class, the court shall, [As soon as] at an early practicable time, [after

the commencement of an action brought as a class action, the court shall] determine by order

whether [it is to be so maintained] to certify the action as a class action. An order [under this

subdivision may be conditioned, and may be altered or amended before the decision on the

merits] certifying a class action shall define the class and the class claims, issues or defenses, and

shall appoint class counsel in accordance with paragraph (g) of this rule. The order may be

altered or amended prior to the entry of final judegment.

(b) Notice. [In any class action maintained under R. 4:32-1(b)(3) the court shall
direct to the members of the class the best notice practicable under the circumstances, consistent
with due process of law. The notice shall advise that (1) each member, not present as a
representative, will be excluded from the class by the court upon request by a specified date; (2)
the judgment, whether favorable or not, will bind all members who do not request exclusion; and
(3) any member who does not request exclusion may enter an appearance. The cost of notice
may be assessed against any party present before the court, or may be allocated among parties

present before the court, pending final disposition of the cause.]

(1) If a class is certified pursuant to R. 4:32-1(b)(1) or (b)(2), the court may direct

appropriate notice to the class.

2) If a class is certified pursuant to R. 4:32-1(b)(3). the court shall direct to the

members of the class the best notice practicable under the circumstances, consistent with the due
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process of law. The notice shall state the following in concise, clear and easily understood

language:
(A)  the nature of the action;
(B)  the definition of the class certified:;
(C)  the class claims, issues or defenses;

(D) that a class member may enter an appearance through counsel if the

member so desires:

(E)  that the court will exclude from the class any member who requests

exclusion, stating when and how members may elect to be excluded: and

(F)  the binding effect of a class judgment on class members pursuant to

paragraph (c) of this rule.

(©) ...no change.

(d) Partial Class Actions; Subdivided Classes. If appropriate, an action may be

brought or maintained as a class action with respect to particular issues[,]. [or a] A class may

also be [sub]divided into subclasses and each subclass treated as a class, and the provisions of
this rule shall then be construed and applied accordingly.

(e) Settlement, Voluntary Dismissal, or Compromise.

(1)(A) The court shall approve any settlement, voluntary dismissal, or

compromise of the claims, issues, or defenses of a certified class.

(B)  The court shall direct notice in a reasonable manner to all class members

who would be bound by a proposed settlement, voluntary dismissal, or compromise.
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(C)  The court may approve a settlement, voluntary dismissal, or compromise

that would bind class members only after a hearing and on finding that the settlement,

voluntary dismissal, or compromise is fair, reasonable, and adequate.

2) The parties seeking approval of a settlement, voluntary dismissal, or

compromise under this rule shall file a statement identifying any agreement made in

connection with the proposed settlement, voluntary dismissal, or compromise.

3) In an action previously certified as a class action under R. 4:32-1(b)(3), the

court may refuse to approve a settlement unless it affords a new opportunity to request

exclusion to individual class members who had an earlier opportunity to request

exclusion but did not do so.

4) Any class member may object to a proposed settlement, voluntary

dismissal, or compromise that requires court approval under paragraph (f)(1) of this rule.

An objection made under this paragraph may be withdrawn only with the court’s

approval.

(H) Orders in Conduct of Actions. In the conduct of actions to which this rule

applies, the court may make appropriate orders:

(1) determining the course of proceedings or prescribing measures to prevent

undue repetition or complication in the presentation of evidence or argument;

2) requiring, for the protection of the members of the class or otherwise for

the fair conduct of the action, that notice be given in such manner as the court may direct

to some or all of the members of any step in the action, or of the proposed extent of the

judgment, or of the opportunity of members to signify whether they consider the




representation fair and adequate, to intervene and present claims or defenses, or otherwise

to come into the action:

3) imposing conditions on the representative parties or on intervenors;

(€3] requiring that the pleadings be amended to eliminate therefrom allegations

as to representation of absent persons, and that the action proceed accordingly:

®) dealing with similar procedural matters. These orders may be combined

with an order under R. 4:32-2(a) and may be altered or amended as may be desirable

from time to time.

(g)  Class Counsel.

(1)  Appointing Class Counsel.

(A) Unless a statute provides otherwise, a court that certifies a class must

appoint class counsel.

(B)  An attorney appointed to serve as class counsel must fairly and adequately

represent the interests of the class.

(C) In appointing class counsel, the court must consider: (1) the work counsel

has done in identifying or investigating potential claims in the action; (2) counsel’s

experience in handling class actions, other complex litigation, and claims of the type

asserted in the action: (3) counsel’s knowledge of the applicable law. and (4) the

resources counsel will commit to representing the class.

The court may also consider any other matter pertinent to counsel’s ability

to fairly and adequately represent the interest of the class and may direct potential class

counsel to provide information on any subject pertinent to the appointment and to the




proposed terms for attorney fees and nontaxable costs. The court may make further

orders in connection with the appointment.

(2)  Appointment Procedure.

(A)  The court may designate interim counsel to act on behalf of the putative

class before determining whether to certify the action as a class action.

(B)  When there is one applicant for appointment as class counsel, the court

may appoint that applicant only if the applicant is adequate under this rule. If more than

one adequate applicant seeks appointment as class counsel, the court must appoint the

applicant best able to represent the interests of the class.

(C) The order appointing class counsel may include provisions about the

award of attorney fees or nontaxable costs under paragraph (h) of this rule.

(h) In an action certified as a class action, an application for the award of counsel fees

and litigation expenses, if fees and costs are authorized by law. rule, or the parties’ agreement,

shall be made in accordance with R. 4:42-9. Notice of the motion shall be served on all parties.

A motion by class counsel shall be directed to class members in a reasonable manner. A party

from whom payment is sought as well as any class member may object to the motion.

Note: Effective September 8, 1969; [P]paragraphs (b) and (c) amended November 27,
1974 to be effective April 1, 1975; paragraph (b) amended July 13, 1994 to be effective
September 1, 1994; rule amended to be effective




4:32-3.[Orders in Conduct of Actions] Derivative Action by Shareholders

[In the conduct of actions to which this rule applies, the court may make appropriate
orders: (a) determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument; (b) requiring, for the
protection of the members of the class or otherwise for the fair conduct of the action, that notice
be given in such manner as the court may direct to some or all of the members of any step in the
action, or of the proposed extent of the judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action; (¢) imposing conditions on the representative
parties or on intervenors; (d) requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly; (e)
dealing with similar procedural matters. These orders may be combined with an order under R.
4:32-2(a) and may be altered or amended as may be desirable from time to time.]

In an action brought to enforce a secondary right on the part of one or more shareholders
in an association, incorporated or unincorporated, because the association refuses to enforce
rights which may properly be asserted by it, the complaint shall be verified and allege that the
plaintiff was a shareholder at the time of the transaction complained of, or that the share
thereafter devolved by operation of law. The complaint shall also set forth with particularity the
efforts of the plaintiff to secure from the managing directors or trustees and, if necessary, from
the shareholders such action as is desired, and the reasons for the failure to obtain such action or
the reasons for not making such effort. Immediately on filing the complaint and issuing the
summons, the plaintiff shall give such notice of the pendency and object of the action to the other

shareholders as the court by order directs. The derivative action may not be maintained if it



appears that the plaintiff does not fairly represent the interests of the shareholders or members
similarly situated in enforcing the right of the corporation or association. R. 4:32-4 (dismissal

and compromise) is applicable to actions brought under this rule.

Note: Original R. 4:32-3 effective September 8, 1969: redesignated as R. 4:32-2(e)
to be effective : former R. 4:32-5 redesignated as R. 4:32-3
to be effective
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[4:32-5. Derivative Action by Shareholders

In an action brought to enforce a secondary right on the part of one or more shareholders
in an association, incorporated or unincorporated, because the association refuses to enforce
rights which may properly be asserted by it, the complaint shall be verified and allege that the
plaintiftf was a shareholder at the time of the transaction complained of, or that the share
thereafter devolved by operation of law. The complaint shall also set forth with particularity the
efforts of the plaintiff to secure from the managing directors or trustees and, if necessary, from
the shareholders such action as is desired, and the reasons for the failure to obtain such action or
the reasons for not making such effort. Immediately on filing the complaint and issuing the
summons, the plaintiff shall give such notice of the pendency and object of the action to the other
shareholders as the court by order directs. The derivative action may not be maintained if it
appears that the plaintiff does not fairly represent the interests of the shareholders or members
similarly situated in enforcing the right of the corporation or association. R. 4:32-4 (dismissal

and compromise) is applicable to actions brought under this rule.]

Note: Source — R.R. 4:36-2; amended July 13, 1994 to be effective September 1, 1994;
rule redesignated as R. 4:32-3 to be effective .
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J. Proposed Amendments to Rules 4:42-9 and 4:86-4 — re: award of counsel
fees in a guardianship proceeding

The opinion in IMO Vivian Landry, an Incapacitated Person, 381 N.J. Super. 401 (Ch.
Div. 2005), concluded that the court has the authority to make an award of attorney fees to the
plaintiff in a guardianship where the incapacitated person has assets, but raised the concern that
there is nothing in the court rules specifically addressing this issue. Subsequently, a Committee
member requested that the Committee consider an amendment to Rules 4:42-9 and/or 4:86-6 to
make it clear that an award of counsel fees is proper in a guardianship, where the incapacitated
individual has adequate assets, subject to the usual certification of services and considerations of
reasonableness. The Committee discussed this proposal and agreed that the clarifying language
should be included. The Committee recommends amending R. 4:42-9(a)(3), with a concomitant
reference in R. 4:86-4.

The proposed amendments to Rules 4:42-9 and 4:86-4 follow.
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4:42-9. Counsel Fees

(a) Actions in Which Fee Is Allowable. No fee for legal services shall be allowed in

the taxed costs or otherwise, except

@) In a family action, a fee allowance both pendente lite and on final determination
may be made pursuant to R. 5:3-5(c).

2) Out of a fund in court. The court in its discretion may make an allowance out of
such a fund, but no allowance shall be made as to issues triable of right by a jury. A fiduciary
may make payments on account of fees for legal services rendered out of a fund entrusted to the
fiduciary for administration, subject to approval and allowance or to disallowance by the court
upon settlement of the account.

A3) In a probate action, if probate is refused, the court may make an allowance to be
paid out of the estate of the decedent. If probate is granted, and it shall appear that the contestant
had reasonable cause for contesting the validity of the will or codicil, the court may make an

allowance to the proponent and the contestant, to be paid out of the estate. In a guardianship

action, the court may allow a fee in accordance with R. 4:86-4(e) to the attorney for the plaintiff

seeking guardianship, counsel appointed to represent the alleged incapacitated person and the

guardian ad litem.

“4) In an action for the foreclosure of a mortgage, the allowance shall be calculated as
follows: on all sums adjudged to be paid the plaintiff amounting to $5,000 or less, at the rate of
3.5%, provided, however, that in any action a minimum fee of $75 shall be allowed; upon the
excess over $5,000 and up to $10,000 at the rate of 1.5%; and upon the excess over $10,000 at
the rate of 1%, provided that the allowance shall not exceed $7,500. If, however, application of

the formula prescribed by this rule results in a sum in excess of $7,500, the court may award an



additional fee not greater than the amount of such excess on application supported by affidavit of
services. In no case shall the fee allowance exceed the limitations of this rule.

[®))] In an action to foreclose a tax certificate or certificates, the court may award a
counsel fee not exceeding $500 per tax sale certificate in any in rem or in personam proceeding
except for special cause shown by affidavit. If the plaintiff is other than a municipality no
counsel fee shall be allowed unless prior to the filing of the complaint the plaintiff shall have
given not more than 120 nor fewer than 30 days' written notice to all parties entitled to redeem
whose interests appear of record at the time of the tax sale, by registered or certified mail with
postage prepaid thereon addressed to their last known addresses, of intention to file such
complaint. The notice shall also contain the amount due on the tax lien as of the day of the
notice. A copy of the notice shall be filed in the office of the municipal tax collector.

(6) In an action upon a liability or indemnity policy of insurance, in favor of a
successful claimant.

(@A) As expressly provided by these rules with respect to any action, whether or not
there is a fund in court.

(8) In all cases where counsel fees are permitted by statute.

(b) ...no change.
(©) ...no change.
(d) ...no change.

Note: Source — R.R. 4:55-7(a) (b) (c) (d) (e) (f), 4:55-8, 4:98-4(c). Paragraphs (a) and
(b) amended July 7, 1971 to be effective September 13, 1971; paragraph (a) amended November
27, 1974 to be effective April 1, 1975; paragraph (a) amended July 16, 1981 to be effective
September 14, 1981; paragraph (a)(1) amended December 20, 1983 to be effective December 31,
1983; paragraphs (a)(1) and (b) amended November 1, 1985 to be effective January 2, 1986;
paragraph (b) amended January 19, 1989 to be effective February 1, 1989; paragraph (a)(4)
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amended June 29, 1990 to be effective September 4, 1990; paragraph (a)(5) amended July 14,
1992 to be effective September 1, 1992; paragraphs (a)(1)(2) and (c¢) amended July 13, 1994 to
be effective September 1, 1994; paragraph (a)(5) amended June 28, 1996 to be effective
September 1, 1996; paragraph (a)(1) amended January 21, 1999 to be effective April 5, 1999;
paragraph (a)(5) amended July 28, 2004 to be effective September 1, 2004; paragraph (a)(3)
amended to be effective .




4:86-4. Order for Hearing

(a) ...no change.
(b) ...no change.
(©) ...no change.
(d) ...no change.

(e) Compensation. The compensation of the attorney for the plaintiff seeking

guardianship, appointed counsel, and of the guardian ad litem, if any, may be fixed by the court
to be paid out of the estate of the alleged mentally incapacitated person or in such other manner

as the court shall direct.

Note: Source — R.R. 4:102-4(a)(b). Paragraph (b) amended July 16, 1979 to be
effective September 10, 1979; paragraph (a) amended July 21, 1980 to be effective September 8§,
1980; paragraph (a) amended July 16, 1981 to be effective September 14, 1981; caption of
former R. 4:83-4 amended, caption and text of paragraph (a) amended and in part redesignated as
paragraph (b) and former paragraph (b) redesignated as paragraph (c¢) and amended, and rule
redesignated June 29, 1990 to be effective September 4, 1990; paragraph (b) amended July 13,
1994 to be effective September 1, 1994; paragraph (b) amended and paragraphs (d) and (e) added
June 28, 1996 to be effective September 1, 1996; paragraphs (a), (b), (¢), (d), and (e) amended
July 12, 2002 to be effective September 3, 2002; paragraph (e) amended to be
effective .
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K. Proposed Amendments to R. 4:43-2 — Final Judgment by Default

An Assignment Judge observed that the language in R. 4:43-2(b) states that the court may
conduct a hearing prior to entering a judgment by default and, in that event, “...if the defendant
was originally served with process either personally or by certified or ordinary mail, the attorney
for the claimant shall give notice of the proof hearing to the defaulting defendant by ordinary
mail addressed to the same address at which process was served.” He suggested that the rule
simply require notice of the hearing to be given in all cases, reasoning that unless the defendant
were originally served with process, however done, there would be no entitlement to a judgment
by default at all. He further noted that requiring notice to be given in all situations would
probably eliminate the need for paragraph (d) of the rule. The Committee endorsed his
suggestion that the rule should simply require notice of the hearing to be given in all cases, and
that this eliminates the need for the last sentence of paragraph (d) of the rule.

The proposed amendments to R. 4:43-2 follow.
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4:43-2. Final Judgment by Default

After a default has been entered in accordance with R. 4:43-1, except as otherwise
provided by R. 4:64 (foreclosures), but not simultaneously therewith, a final judgment may be
entered in the action as follows:

(a) ...no change.

(b) By the Court. In all other cases the party entitled to a judgment by default shall

apply to the court therefore [; but] by notice of motion pursuant to R. 1:6, served on all parties to

the action including the defaulting defendant or representative who appeared for the defaulting

defendant. [n]No judgment by default shall be entered against a minor or mentally incapacitated
person unless that person is represented in the action by a guardian or guardian ad litem who has
appeared therein. [If the party against whom judgment by default is sought has appeared in the
action, that party (or, if appearing by representative, the representative) shall be served with
notice of the motion for judgment filed and served in accordance with R. 1:6.] If, in order to
enable the court to enter judgment or to carry it into effect, it is necessary to take an account or to
determine the amount of damages or to establish the truth of any allegation by evidence or to

make an investigation of any other matter, the court may, on notice to the defaulting defendant or

representative, conduct such proof hearings with or without a jury or take such proceedings as it
deems appropriate[, and in that event, if the defendant was originally served with process either
personally or by certified or ordinary mail, the attorney for the claimant shall give notice of the
proof hearing to the defaulting defendant by ordinary mail addressed to the same address at

which process was served]. The notice of proof hearing shall be by ordinary mail addressed to

the same address at which process was served unless the party entitled to judgment has actual

knowledge of a different current address for the defaulting defendant. Proof of service of the




notice of motion and notice of proof hearing, if any, shall certify that the plaintiff has no actual

knowledge that the defaulting defendant’s address has changed after service of original process

or, if the plaintiff has such knowledge, the proof shall certify the underlying facts. In tort actions

involving multiple defendants whose percentage of liability is subject to comparison and actions
in which fewer than all defendants have defaulted, default judgment of liability may be entered
against the defaulting defendants but such questions as defendants' respective percentages of
liability and total damages due plaintiff shall be reserved for trial or other final disposition of the
action. If application is made for the entry of judgment by default in deficiency suits or claims
based directly or indirectly upon the sale of a chattel which has been repossessed, the plaintiff
shall prove before the court the description of the property, the amount realized at the sale or
credited to the defendant and the costs of the sale. In actions for possession of land, however,
the court need not require proof of title by the plaintiff. If application is made for the entry of
judgment by default in negligence actions involving property damage only, proof shall be made
as provided by R. 6:6-3(¢).

(©) ...no change.

(d) Failure to Apply for Judgment Within [Six] Four Months. If a party entitled to a
judgment by default fails to apply therefor within four months after the entry of the default, the
court shall issue a written notice in accordance with R. 1:13-7(a). [An application for entry of
default judgment made after the expiration of six months following the entry of default shall not

be granted except on notice of motion filed and served in accordance with R. 1:6.]

Note: Source — R.R. 4:55-4 (first sentence), 4:56-2(a) (b) (first three sentences) (c),
4:79-4. Paragraph (b) amended July 7, 1971 to be effective September 13, 1971; paragraph (b)
amended July 15, 1982 to be effective September 13, 1982; text and paragraph (a) amended



January 19, 1989 to be effective February 1, 1989; paragraph (b) amended July 14, 1992 to be
effective September 1, 1992; paragraphs (a), (b) and (d) amended July 13, 1994 to be effective
September 1, 1994; paragraphs (b) and (c) amended June 28, 1996 to be effective September 1,
1996; paragraph (d) amended July 5, 2000 to be effective September 5, 2000; paragraphs (a) and
(b) amended July 12, 2002 to be effective September 3, 2002; introductory text and paragraph
(d) amended July 28, 2004 to be effective September 1, 2004; paragraphs (b) and (d) amended

to be effective .




L. Proposed Amendments to R. 4:57 — Deposits in Court; Deposits in Lieu of
Bond; Withdrawals

By Order dated December 6, 2005, the Supreme Court relaxed and supplemented the
provisions of Rules 4:57-1 and 4:57-2 to permit all moneys submitted to the Clerk of the
Superior Court under the Construction Lien Law, N.J.S.A. 2A:44A-31, to be deposited into the
Superior Court Trust Fund and to authorize the Clerk of the Superior Court to accept such
deposits and to authorize withdrawal or disbursement of such funds. Prior to the relaxation and
supplementation Order, moneys received for construction liens that were not associated with
litigation were deposited in a non-interest bearing account. The Clerk of the Superior Court
requested this change not only to have all payments generate interest but also to implement a
fiscal or accounting need to segregate Superior Court Clerk’s Office accounts between those
used for fees received from court filings (a non-interest bearing account) and those held for
security purposes (which construction liens are). The court rules as presently written require a
court order for moneys to be paid into and/or disbursed from the Superior Court Trust Fund.
With no pending case for non-litigation-related construction lien payments, there would be no
judge to sign any orders for payment into or out of the Trust Fund. Accordingly, the Court
authorized the Clerk of the Superior Court to accept the non-litigation-related deposits into the
Trust Fund and to approve any disbursements. The Clerk of the Superior Court requested the
Committee to review the provisions of R. 4:57 and to recommend amendments to effectuate the
Court’s relaxation and supplementation Order. The Committee acceded to this request.

The proposed amendments to Rules 4:57-1 and 4:57-2 follow.
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4:57-1. Deposit in Court

In an action in which any part of the relief sought is a judgment for a sum of money or
the disposition of a sum of money, a party, upon notice to every other party, and by leave of

court, may deposit with the [court] Superior Court Trust Fund all or any part of the sum. The

Clerk of the Superior Court may, however, accept money submitted under the Construction Lien

Law, N.J.S.A. 2A:44A-31, whether or not there is litigation pending with respect thereto.

Note: Source — R.R. 4:72-1; amended to be effective
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4:57-2. Procedure for Deposit and Withdrawal of Moneys

(a) ...no change.
(b) ...no change.

(c) Construction Lien Law Deposits. If a deposit of Construction Lien Law funds has

been accepted by the Clerk, where no litigation was pending, the Clerk is authorized, without

court order, to withdraw or disburse such funds, pursuant to the conditions stated in N.J.S.A.

2A:44A-31.

Note: Source — R.R. 4:72-3, 4:72-5 (first sentence), 5:5-5(a) (b) (c) (e); paragraph (a)
amended July 17, 1975 to be effective September 8, 1975; paragraph (b) amended December 26,
1979 to be effective January 1, 1980; paragraphs (a) and (b) amended July 16, 1981 to be
effective September 14, 1981; paragraph (b) amended June 28, 1996 to be effective September 1,
1996; new paragraph (c) added to be effective
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M. Proposed Amendments to R. 4:58 — Offer of Judgment

An ad hoc subcommittee, chaired by the Hon. Jack Sabatino, was established in the
2000-2002 term to study the Offer of Judgment rule. In the 2002-2004 term, the subcommittee
recommended, the Committee endorsed, and the Supreme Court ordered amendments to R. 4:58
to eliminate the distinction between liquidated and unliquidated damages while retaining the
20% margin of error, and to include a per quod claim. A number of issues, however, were left
unresolved and the subcommittee continued to work through the current term.

The threshold question that the subcommittee considered was whether the rule should be
retained or eliminated. A majority of the subcommittee members favored retention and viewed
their charge as making the rule easier to understand and apply. The argument against retaining
the rule is set forth in a minority report. Both the majority and minority reports of the Offer of
Judgment Subcommittee can be found as an appendix to this Report.

Voting on the threshold issue, 22 Committee members favored retaining the rule, while
13 members favored its elimination. The Committee’s concerns centered on the equitable
application of the rule, especially in cases involving statutory fee shifting. The amendments
proposed herein represent only those discrete issues on which the Committee was able to reach a
determination. By a vote of 21 for and 6 against, the Committee agreed that application of the
offer of judgment rule should be limited to cases in which the remedial claims left in the case at
the time the offer is made are exclusively monetary in nature. The Committee further agreed by
a vote of 20 for and 7 against to provide an “escape hatch” so that the court may disallow or
reduce a fee allowance if it may impose undue hardship or if it conflicts with the policies
underlying a fee shifting statute or a rule of court. The Committee rejected, by a vote of 9 in

favor and 17 opposed, a suggestion that the “escape hatch” be available if the rejection of the
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claimant’s offer were reasonable, noting that the margin of error already present in the rule
addresses the reasonableness concern. Finally, the Committee overwhelmingly supported the
provision that no duplicative recoveries may be allowed.

The proposed amendments to R. 4:58 follow.
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4:58-1. Time and Manner of Making and Accepting Offer

(a) Except in a matrimonial action, any party may, at any time more than 20 days
before the actual trial date, serve upon any adverse party, without prejudice, and file with the
court, an offer to take a monetary judgment in the offeror's favor, or as the case may be, to allow
judgment to be taken against the offeror, for a sum stated therein [or for property or to the effect

specified in the offer] (including costs). The offer shall not be effective unless, at time the offer

1s extended, the relief sought by the parties in the case is exclusively monetary in nature.

(b) ...no change.

Note: Source — R.R. 4:73. Amended July 7, 1971 to be effective September 13, 1971;
amended July 13, 1994 to be effective September 1, 1994; amended June 28, 1996 to be effective
September 1, 1996; amended July 10, 1998 to be effective September 1, 1998; paragraph (a)
amended to be effective .
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4:58-2. Consequences of Non-Acceptance of Claimant's Offer

(a) If the offer of a claimant is not accepted and the claimant obtains a [verdict or
determination at least as favorable as the rejected offer or, if a] money judgment; in an amount
that is 120% of the offer or more, excluding allowable prejudgment interest and counsel fees, the
claimant shall be allowed, in addition to costs of suit: [(a)] (1) all reasonable litigation expenses
incurred following non-acceptance; [(b)] (2) prejudgment interest of eight percent on the amount
of any money recovery from the date of the offer or the date of completion of discovery,
whichever is later, but only to the extent that such prejudgment interest exceeds the interest
prescribed by R. 4:42-11(b), which also shall be allowable; and [(c)] (3) a reasonable attorney's
fee, which shall belong to the client, for such subsequent services as are compelled by the non-
acceptance, [such fee to be applied for within 20 days following entry of final judgment and in
accordance with R. 4:42-9(b).]

(b)  No allowances shall be granted, however, if they would impose undue hardship.

If undue hardship can be eliminated by reducing the allowance to a lower sum, the court shall

reduce the amount of the allowance accordingly.

Note: Amended July 7, 1971 to be effective September 13, 1971; amended July 14,
1972 to be effective September 5, 1972; amended July 17, 1975 to be effective September 8§,
1975; amended July 13, 1994 to be effective September 1, 1994; amended July 5, 2000 to be
effective September 5, 2000; amended July 28, 2004 to be effective September 1, 2004; amended
and new paragraph (b) added to be effective .




4:58-3. Consequences of Non-Acceptance of Offer of Party Not a Claimant

(a) If the offer of a party other than the claimant is not accepted, and [the

determination] the claimant obtains a monetary judgment that is favorable to the offeror as

defined by this rule, the offeror shall be allowed, in addition to costs of suit, the allowances as
prescribed by R. 4:58-2, which shall constitute a prior charge on the judgment.

(b) A favorable determination qualifying for allowances under this rule is a [verdict
or determination at least as favorable to the offeror as the offer or, if a] money judgment][, is] in
an amount, excluding allowable prejudgment interest and counsel fees, that is 80% of the offer or
less.

(©) No allowances shall be granted[, however,] if (1) the claimant's claim is
dismissed, (2) a no-cause verdict is returned, [or] (3) only nominal damages are awarded, [or] (4)

a fee allowance would conflict with the policies underlying a fee-shifting statute or rule of court,

or (5) an allowance would impose undue hardship. If, however, undue hardship can be

eliminated by reducing the allowance to a lower sum, the court shall reduce the amount of the

allowance accordingly.

Note: Source — R.R. 4:73; amended July 13, 1994 to be effective September 1, 1994;
amended July 5, 2000 to be effective September 5, 2000; amended July 28, 2004 to be effective
September 1, 2004; rule divided into paragraphs and amended to be effective




4:58-5 Application for Fee; Limitations

Allowances pursuant to this rule shall be applied for in accordance with R. 4:42-9(b)

within 20 days after entry of final judgment. A party who is awarded counsel fees, costs or

interest as a prevailing party pursuant to a fee-shifting statute, rule of court, contractual

provision, or decisional law shall not be allowed to recover duplicative fees, costs or interest

under this rule.

Note: New rule adopted to be effective
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N. Proposed Forms for Inclusion in the Appendix — re: Uniform Disclosure
Methodology for Calculation of Interest and Credit for Partial Payments

Supplementing, and in furtherance of, the rule amendments proposed to R. 4:59-1 in
Section I.N. of the Committee’s 2004-2006 Report, the Clerk of the Superior Court drafted forms
for a Writ of Execution and Writ of Wage Execution for inclusion in the Appendix to ensure a
uniform disclosure methodology for the calculation of interest and credit for partial payments in
the endorsement to an application for a writ. The Committee recommends that these forms be
included in the Appendix to the rules.

The proposed forms for inclusion as Appendices XI-X and XI-Y follow.



NEW APPENDIX XI-X
WRIT OF EXECUTION

Attorney for Plaintiff
SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: COUNTY
Plaintiff DOCKET NO.
Vs. WRIT OF EXECUTION

Defendant

THE STATE OF NEW JERSEY
TO THE SHERIFF OF

WHEREAS, on the day of judgment was recovered by
Plaintiff, in an Action in the SUPERIOR COURT OF NEW JERSEY, LAW
DIVISION, COUNTY, against Defendant, for damages of $ and

costs of $ ; and

WHEREAS, on , the judgment was entered in the civil docket of the

Clerk of the Superior Court, and there remains due thereon

$

THEREFORE, WE COMMAND YOU that you satisfy the said Judgment out of the
personal property of the said Judgment debtor within your County; and if sufficient personal
property cannot be found then out of the real property in your County belonging to the judgment
debtor (s) at the time when the judgment was entered or docketed in the office of the Clerk of
this Court or at any time thereafter, in whosesoever hands the same may be, and you do not pay

the said monies realized by you from such property to , Esq., attorney in this

action; and that within twenty-four months after the date of its issuance you return this execution

and your proceedings thereon to the Clerk of the Superior Court of New Jersey at Trenton.
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WE FURTHER COMMAND YOU, that in case of a sale, you make your return of this
Writ with your proceedings thereon before this Court and you pay to the Clerk thereof any
surplus in your hands within thirty days after the sale.

WITNESS, HONORABLE a Judge of the Superior Court, at ___
this day of ,200

,CLERK

ENDORSEMENT

Levy Damages:
Additional Costs:
Costs:

Interest thereon:
Credits:

Sheriff’s Fees:
Sheriff’s Commissions:

SRS RS SRS R SRR AR ]

TOTAL $

Post Judgment Interest applied pursuant to CR 4:42-11 must be calculated as simple
interest. As required by CR 4:59-1, explain in detail the method by which interest has been

calculated, taking into account all partial payments made by the defendant.

Attorney for Plaintiff
Dated:
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NEW APPENDIX XI-Y
WRIT OF WAGE EXECUTION

Attorneys for Plaintiff

SUPERIOR COURT OF NEW JERSEY

DIVISION, COUNTY
Plaintiff,
DOCKET NO:
VS.
WRIT OF WAGE EXECUTION
Defendant.
THE STATE OF NEW JERSEY
TO THE SHERIFF OF COUNTY

YOU ARE HEREBY COMMANDED that of the weekly earnings which the Defendant

receives from employer whose address is

, you take the sum of 10% of the gross weekly pay or 25% of

disposable earnings for that week or the amount by which the designated Defendant’s disposable
weekly earnings exceed $154.50 per week, pursuant to the Order for Wage Execution entered
with this Court on , a copy of which is attached hereto and Certification of the Court entered
in the sum of §__ plus interest and fees until $ plus interest and fees is paid and
satisfied, and that you pay weekly to the Plaintiff’s duly authorized attorney said amount of

reservation of salary:
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YOU ARE HEREBY FURTHER COMMANDED that upon satisfaction of Plaintiff’s
damages, costs and interests, plus subsequent costs, or upon termination of the Defendant’s
salary, you will immediately thereafter return this Writ to the Court with a statement as to the

execution annexed.

WITNESS, the Honorable , Judge of the Superior Court,
this day of , 200
, CLERK
ENDORSEMENT

Levy Damages ........ooviriniiiriiiteiie e $
AdAItIoNal COSES .. .nnnneee ettt et $
INterest theTCON . .o.nne et e $
CreditS. .o oottt e, $
SHETITS FEES .ottt e e $
Sheriff?s COMMISSIONS ...t e, $

TOTAL: $

Post Judgment Interest applied pursuant to CR 4:42-11 must be calculated as simple
interest. As required by CR 4:59-1, explain in detail the method by which interest has been
calculated, taking into account all partial payments made by the defendant

Attorney for Plaintiff
Dated: , 200
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0. Proposed Amendments to Rules 4:64-1 and 1:5-6 — re: Title Search,
Certification, and Complaint Requirements for Foreclosures Other Than In
Rem Tax Foreclosures
In an effort to reduce the number of deficient foreclosure complaints being filed, the
Conference of General Equity Presiding Judges suggested that R. 4:64-1 be amended to require a
pre-filing title search and to detail the essential allegations of a mortgage foreclosure complaint.
It further proposed that R. 4:5-1 be amended to require a certification that the pre-filing title
search was received and reviewed. The Committee endorsed these proposals, but determined it
would be better to include the certification requirement with the material in R. 4:64-1. It also
determined that a reference to the title search requirement should be included in R. 1:5-6.

The proposed amendments to Rules 4:64-1 and 1:5-6 follow.



4:64-1. Uncontested Judgment: Foreclosures Other Than In Rem Tax Foreclosures

(a) Title Search. Prior to filing an action to foreclose a mortgage or condominium

lien or a tax lien to which R. 4:64-7 does not apply, the plaintiff shall receive and review a title

search of the public record for the purpose of identifying any lienholder or other persons and

entities with an interest in the property which is subject to foreclosure and shall annex to the

complaint a certification of compliance with the title search requirements of this rule.

(b) Contents of Foreclosure Complaint. In an action in the Superior Court to

foreclose a lien described in paragraph (a) of this rule, the complaint shall state:

(1) the name of the obligor, mortgagor, obligee and mortgagee:

(2) the amount of the debt secured by the mortgage:

(3) the dates of execution of the debt instrument and the mortgage;

(4) the recording date, county recording office, and book and page recording

reference of the mortgage securing the debt;

(5) whether the mortgage is a purchase money mortgage:

(6) a description of the pertinent terms or conditions of the debt instrument or

mortgage and the facts establishing the default;

(7) the default date:

(8) if applicable, the acceleration of the debts’ maturity date:

(9) if applicable, any prepayment penalty;

(10) if the plaintiff is not the original mortgagee or original nominee mortgagee,

the names of the original mortgagee and a recital of all assignments in the plaintiff’s

chain of title;



(11) the names of all parties in interest whose interest is subordinate or affected

by the mortgage foreclosure action and, as to each party, a description of the nature of the

interest, with sufficient particularity to give the court and parties notice of the transaction

or occurrence upon which the interest is based including recording date of the lien,

encumbrance or instrument creating the interest;

(12) a description of the subject property by street address, block and lot as shown

on the municipal tax map and a metes and bounds description stating whether the

recorded mortgage instrument includes that description; and

(13) if applicable, whether the plaintiff has complied with the pre-filing notice

requirements of the Fair Foreclosure Act or other notices required by law.

When a married person who has not executed the mortgage is made a party defendant, the

plaintiff shall set out the particular facts relied upon to bar a married person’s rights and interest

in the subject property, including whether the married person’s rights and interest in the property

were acquired before or after the date of the mortgage.

[(a)](c)...no change.
[(©)](d)...no change.
[(c)](e)...no change.
[(dD)]{) ...no change.
[(e)](g)...no change.
[(D](h) ...no change.
[(2)]@) ...no change.
[(MW]Q) ...no change.



Note: Source — R.R. 4:82-1, 4:82-2. Paragraph (b) amended July 14, 1972 to be
effective September 5, 1972; paragraphs (a) and (b) amended November 27, 1974 to be effective
April 1, 1975; paragraph (a) amended July 16, 1979 to be effective September 10, 1979;
paragraph (c) adopted November 1, 1985 to be effective January 2, 1986; caption amended,
paragraphs (a) and (b) caption and text amended, former paragraph (c) redesignated paragraph
(e), and paragraphs (c), (d) and (f) adopted November 7, 1988 to be effective January 2, 1989;
paragraphs (b) and (c¢) amended and paragraph (g) adopted July 14, 1992 to be effective
September 1, 1992; paragraphs (e) and (f) amended July 13, 1994 to be effective September 1,
1994; paragraph (b) amended July 5, 2000 to be effective September 5, 2000; paragraph (f)
caption and text amended July 12, 2002 to be effective September 3, 2002; new paragraphs (a)
and (b) added, former paragraphs (a), (b), (c), (d), (e), (f), (g) and (h) redesignated as paragraphs
(€). (d). (e). (). (g). (h), (i), and () to be effective




1:5-6. Filing
(a) ...no change
(b) ...no change

(©) Nonconforming Papers. The clerk shall file all papers presented for filing and

may notify the person filing if such papers do not conform to these rules, except that

@) the paper shall be returned stamped "Received but not Filed (date)" if it is
presented for filing unaccompanied by any of the following:

(A)  the required filing fee; or

(B)  a completed Case Information Statement as required by R. 4:5-1 in the form set
forth in Appendix XII to these rules; or

(C)  in Family Part actions, the affidavit of insurance coverage required by R. 5:4-2(f),
the Parents Education Program registration fee required by N.J.S.A.2A:34-12.2, or the
Confidential Litigant Information Sheet as required by R. 5:4-2(g) in the form prescribed in
Appendix XXIV; or

(D)  the signature of an attorney permitted to practice law in this State pursuant to
R. 1:21-1 or the signature of a party appearing pro se, provided, however, that a pro se
appearance is provided for by these rules.

(E)  acertification of title search as required by R. 4:64-1(a).

If a paper is returned under this rule, it shall be accompanied by a notice advising that if
the paper is retransmitted together with the required signature, document or fee, as appropriate,
within ten days after the date of the clerk's notice, filing will be deemed to have been made on

the stamped receipt date.



(2)  Except in mortgage and tax foreclosure actions, if an answer is presented by a
defendant against whom default has been entered, the clerk shall return the same stamped
"Received but not Filed (date)" with notice that the defendant may move to vacate the default.

(3) A demand for trial de novo may be rejected and returned if not filed within the
time prescribed in R. 4:21A-6 or if it is submitted for filing by a party in default or whose answer
has been suppressed.

(d) ...no change.

(e) ...no change.

Note: Source — R.R. 1:7-11, 1:12-3(b), 2:10, 3:11-4(d), 4:5-5(a), 4:5-6(a) (first and
second sentence), 4:5-7 (first sentence), 5:5-1(a). Paragraphs (b) and (c) amended July 14, 1972
to be effective September 5, 1972; paragraph (c) amended November 27, 1974 to be effective
April 1, 1975; paragraph (b) amended November 7, 1988 to be effective January 2, 1989;
paragraph (b) amended June 29, 1990 to be effective September 4, 1990; paragraph (c) amended
November 26, 1990 to be effective April 1, 1991; paragraphs (b) and (c) amended, new text
substituted for paragraph (d) and former paragraph (d) redesignated paragraph (e) July 13, 1994
to be effective September 1, 1994; paragraph (b)(1) amended, new paragraph (b)(2), adopted,
paragraphs (b)(2), (3), (4), (5) and (6) redesignated paragraphs (b)(3), (4), (5), (6) and (7), and
newly designated paragraph (b)(4) amended July 13, 1994 to be effective January 1, 1995;
paragraphs (b)(1),(3) and (4) amended June 28, 1996 to be effective September 1, 1996;
paragraph (b)(4) amended July 10, 1998 to be effective September 1, 1998; paragraph (c)
amended July 5, 2000 to be effective September 5, 2000; paragraphs (c)(1) and (c)(3) amended
July 28, 2004 to be effective September 1, 2004; new subparagraph (c)(1)(E) adopted
to become effective )




P. Proposed Amendments to Rules 4:80-8, 4:91-1, 4:91-2, and 4:91-5 — re:
Changes in Probate Practice

The statutory revision to N.J.S.A. 3B:22-4, approved August 31, 2004, to be effective 180
days after enactment, eliminated the provision that the Superior Court or Surrogate may order the
personal representative to give public notice to creditors, by newspaper advertisement,
commonly known as the Rule to Bar Creditors. The amended statute now requires creditors
seeking priority to present claims within nine months of the decedent’s death. A Committee
member suggested that R. 4:80-8, Notice to Creditors to Present Claims, be eliminated in its
entirety because its retention would be at cross purposes with the new legislation, which
eliminated the public notice requirement. He also suggested that Rules 4:91-1, 4:91-2 and
4:91-5, dealing with insolvent estates be amended as well to comport with the new legislation,
noting that many of the provisions would become either inaccurate or unworkable once R. 4:80-8
were deleted. It was further proposed that the former two-step procedure of obtaining a
declaration of insolvency followed by a separate final accounting be consolidated into one action
in which the accounting would be settled and the court would adjudicate the priority of claims.
The Committee agreed and endorsed the proposed amendments that delete outdated references,
include language to implement the statutory provisions, and streamline the process where an
estate is insolvent.

The proposed amendments to Rules 4:80-8, 4:91-1, 4:91-2, and 4:91-5 follow.
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[4:80-8. Notice to Creditors to Present Claims

If an order is entered under N.J.S.A. 3B:22-4, a notice stating the entry, the date thereof,
on whose application, and what directions are thereby given, shall be mailed by the personal
representative to each creditor of the estate of which the personal representative knows or which
can be ascertained by reasonable inquiry, by ordinary mail directed to the creditor's last known
address, and shall be published once in such one or more newspapers of this State as may be
directed in the order, the publication to be made within 20 days after the date of the order. Such

further notice shall be given as the court directs. ]

Note: Source — R.R. 4:114-1 (first and second sentence). Amended July 7, 1971 to be
effective September 13, 1971; amended July 22, 1983 to be effective September 12, 1983;
former R. 4:96-1 amended and rule redesignated June 29, 1990 to be effective September 4,
1990; rule deleted to be effective
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4:91-1. Proceedings [as to Insolvency on or After Obtaining Order to Limit Creditors] Where

Estate is Insolvent

(a) [Time;] Complaint; Order to Show Cause. [The executor or administrator may, if
the estate is deemed insolvent, at the time of obtaining an order to limit creditors under N.J.S.A.
3B:22-4 or at any time thereafter, commence an action to have the estate adjudged insolvent by
filing a complaint stating that to the best of his or her knowledge and belief the real and personal

estate of the decedent is insufficient to pay debts.] At any time after nine months following the

date of decedent's death, the executor or administrator may commence an action in the Chancery

Division, Probate Part, by a complaint stating that to the best of the executor or administrator's

knowledge and belief, the real and personal estate of the decedent is insufficient to pay debts.

The action shall proceed by order to show cause, which shall require the executor or

administrator to give notice of the proceedings to the persons specified by R. 4:91-2 and shall set

the date by which answers to the complaint or exceptions pursuant to R. 4:91-3 must be filed.

(b) Report of Claims; Account [of Personal Estate and Inventory of Real Estate]. The

executor or administrator shall file [his or her report of claims, inventory and account under oath
with the court at least one month before the hearing in the action. The report shall state such
claims as were duly presented, particularly specifying the demand and the amount thereof at the
time of the report, and whether it was based on judgment, bond, note, book account or otherwise.
The account shall state the personal estate of the decedent which has come to the knowledge or
possession of the executor or administrator, and the inventory shall state the real estate of the
decedent of which the executor or administrator has knowledge, and the value thereof, as near as

may be.] with the complaint a list of creditors who have presented claims within nine months

following the date of decedent's death, or which the executor or administrator intends to allow




without requiring the submission of a formal claim, stating the amount of each claim, whether it

has been allowed or rejected, whether it is entitled to a statutory priority, and whether the claim

1s based on judgment, bond, note, book account, or otherwise. The executor or administrator

shall also file with the complaint an account in the form required by R. 4:87-3.

(©) Judgment. The court may, on the presentation of the report of claims and the

presentation of the [inventory and] account, adjudge the estate to be insolvent and determine the

amount of each claim and its priority for payment.

Note: Source — R.R. 4:110-1, 4:110-2(a)(b). Paragraph (a) amended July 22, 1983 to be
effective September 12, 1983; paragraphs (a) and (b) amended June 29, 1990 to be effective
September 4, 1990; amended to be effective
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4:91-2.[Notice to Creditors of Insolvent Estate] Service upon Creditors and Other Interested

Persons of Insolvent Estate

[After the time specified by the order barring creditors has expired and after the account,
inventory and report of claims have been filed, the executor or administrator shall give all
creditors who have presented claims, each other creditor of the estate of which the personal
representative is aware or should upon reasonable inquiry be deemed aware, and except as
otherwise provided by R. 4:26-3 (virtual representation), all other interested persons, notice of
the filing of the account, inventory and report and of the time and place of the hearing in the
action. The notice shall be given not less than one month before the hearing in the action and
may be sent by registered or certified mail, return receipt requested, to the last known address of
each such creditor or person, whether residing within or outside this State. The notice shall state
that such creditors and persons shall file their exceptions to the account, inventory and report
before the time of the hearing or within such time as the court may allow.] Service of the

complaint together with the report of claims and account and order to show cause on creditors

who have presented claims within nine moths of the decedent's death and other interested

persons shall be made in accordance with R. 4:87-4.

Note: Source — R.R. 4:110-3 (first, second and third sentences); amended June 29,
1990 to be effective September 4, 1990; amended to be effective




4:91-5. Actions Pending May Proceed to Judement

If an action by a creditor or other interested party is pending against the executor or

administrator on the date of the filing of the complaint to adjudge the estate insolvent, [order

limiting creditors, or is thereafter brought, the plaintiff in such] the action may proceed to final

judgment [therein], but no execution shall issue until final judgment is entered in the insolvency

proceeding [in any case after the filing of the complaint. The amount of the judgment, when
recovered, shall be the sum on which the creditor shall receive a ratable proportion.] If the estate

i1s adjudicated insolvent, the judgment creditor shall be entitled to receive the ratable portion

determined by such final judgment.

Note: Source — R.R. 4:110-6; amended June 29, 1990 to be effective September 4,
1990; amended to be effective

— 96—



Q. Proposed Amendments to Appendix I — Life Expectancy Tables

The Committee notes that Appendix I, Life Expectancy Tables, have not been updated
since 1992 and recommends that an updated table based on 2004 statistics replace the current
Appendix I.

The proposed amendments to Appendix I follow.



APPENDIX I
Life Expectancies for All Races and Both Sexes'

Age Expectancy Age Expectancy Age Expectancy
0-1 77.2 34-35 44.8 68-69 16.0
1-2 76.7 35-36 43.9 69-70 15.3
2-3 75.5 36-37 43.0 70-71 14.6
3-4 74.8 37-38 42.0 71-72 14.0
4-5 73.8 38-39 41.1 72-73 13.3
5-6 72.8 39-40 40.2 73-74 12.7
6-7 71.8 40-41 39.2 74-75 12.1
7-8 70.8 41-42 38.3 75-76 11.5
8-9 69.8 42-43 37.4 76-77 10.9
9-10 68.8 43-44 36.5 77-78 10.3
10-11 67.9 44-45 35.6 78-79 9.8
11-12 66.9 45-46 34.7 79-80 9.3
12-13 65.9 46-47 33.8 80-81 8.8
13-14 64.9 47-48 32.9 81-82 8.3
14-15 63.9 48-49 32.0 82-83 7.8
15-16 62.9 49-50 31.1 83-84 7.3
16-17 61.9 50-51 30.3 84-85 6.9
17-18 61.0 51-52 29.4 85-86 6.5
18-19 60.0 52-53 28.5 86-87 6.1
19-20 59.1 53-54 27.7 87-88 5.8
20-21 58.1 54-55 26.8 88-89 54
21-22 57.2 55-56 26.0 89-90 5.1
22-23 56.2 56-57 25.1 90-91 4.8
23-24 55.3 57-58 24.3 91-92 4.5
24-25 543 58-59 23.5 92-93 4.3
25-26 53.4 59-60 22.7 93-94 4.0
26-27 524 60-61 21.9 94-95 3.8
27-28 51.5 61-62 21.1 95-96 3.6
28-29 50.5 62-63 20.3 96-97 3.4
29-30 49.6 63-64 19.6 97-98 3.2
30-31 48.6 64-65 18.8 98-99 3.0
31-32 47.7 65-66 18.1 99-100 2.8
32-33 46.7 66-67 17.4 100+ 2.7
33-34 45.8 67-68 167 T

! Source: National Vital Statistics Reports, Vol. 52, No. 14, February 18, 2004. Previous table deleted and new
table adopted November 7, 1988, to be effective January 2, 1989. Previous table deleted and new table adopted July
14, 1992 to be effective September 1, 1992. Previous table deleted and new table adopted to be
effective



R. Proposed Amendments to Appendix II Form C. — Uniform Interrogatories
to be Answered by Defendant in All Personal Injury Cases: Superior Court
An attorney requested that question #3 in the Uniform Interrogatory Form C in Appendix
IT be amended to include crossclaims in the potential actions to be taken by a defendant. The
Committee agreed that crossclaims should be included; their omission was a remediable
oversight.

The proposed amendments to Appendix II, Form C, question #3 follow.



Form C. Uniform Interrogatories to be Answered by Defendant
in All Personal Injury Cases: Superior Court

All questions must be answered unless the court otherwise orders or unless a claim of
privilege or protective order is made in accordance with R. 4:17-1(b)(3).

(Caption)

1. ...no change.

2. ...no change.

3. If you intend to set up or plead or have set up or pleaded negligence or any other separate

defense as to the plaintiff or if you have or intend to set up a counterclaim, cross-claim
or third-party action, (a) state the facts upon which you intend to predicate such defenses,
counterclaim, cross-claim, or third-party action; and (b) identify a copy of every
document relating to such facts.

4. ...no change.
5. ...no change.
6. ...no change.
7. ...no change.
8. ...no change.
0. ...no change.
10. ...no change.
11. ...no change.
12. ...no change.
13. ...no change.
14. ...no change.
15. ...no change.

For Automobile Cases, Also Answer Form C(1)
For Falldown Cases, Also Answer Form C(2)
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For Medical Malpractice Cases, Also Answer Form C(3)

For Product Liability Cases (Other Than Pharmaceutical and
Toxic Tort Cases), Also Answer Form C(4)

Certification

...no change.

Note: Amended July 17, 1975 to be effective September 8, 1975; entire text deleted and
new text added July 13, 1994 to be effective September 1, 1994; entire text deleted and new text
added June 28, 1996 to be effective September 1, 1996; amended July 10, 1998 to be effective
September 1, 1998; new introductory paragraph added July 5, 2000 to be effective September 5,
2000; interrogatory 10 and certification amended July 28, 2004 to be effective September 1,
2004 interrogatory 3 amended to be effective
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S. Proposed amendments to Appendix II, Form C(3)

The Committee recommends a housekeeping amendment to Appendix II, Form C(3),
Interrogatory #15 (c) to eliminate the phrase “set forth the contents in detail” which originally
modified a now deleted reference to oral expert reports and which now makes no sense.

The proposed amendments to Appendix II, Form C(3) follow.

—102 —



Form C(3). Uniform Interrogatories to be Answered by Defendant
Physicians in Medical Malpractice Cases Only: Superior Court

All questions must be answered unless the court otherwise orders or unless a claim of
privilege or protective order is made in accordance with R. 4:17-1(b)(3).

(Caption)

1. ...no change.
2. ...no change.
3. ...no change.
4. ...no change.
5. ...no change.
6. ...no change.
7. ...no change.
8. ...no change.
0. ...no change.
10. ...no change.
11. ...no change.
12. ...no change.
13. ...no change.
14. ...no change.
15. State the names and addresses of all consultants or other physicians who saw, examined

and treated plaintiff at your request for the condition forming the basis of the complaint,
and in relation to all such consultations or examinations by other physicians indicate:

(a) the reason you requested consultations or further examination;
(b) when the consultation or examination took place; and

(c) all opinions or reports rendered to you by the consultant or examining physician
[set forth the contents in detail].
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16. ...no change.

Certification

...no change.

Note: New form interrogatory adopted June 28, 1996 to be effective September 1, 1996;
new introductory paragraph added July 5, 2000 to be effective September 5, 2000; interrogatory
15(c) and certification amended July 28, 2004 to be effective September 1, 2004; interrogatory
15 (c) amended to be effective .
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II. RULE AMENDMENTS CONSIDERED AND REJECTED
A. Proposed Amendments to R. 2:5-3 — Preparation and Filing of Transcript;
Statement of Proceedings; Prescribed Transcript Request Form

The Criminal Practice Committee proposed an amendment to R. 2:5-3 that would limit
the production of transcript requirement to a discrete pretrial motion when a defendant makes
clear that the denial of a pretrial motion is the only issue being raised on appeal. After a
discussion of whether this proposed rule amendment would affect civil matters or whether, in
fact, it was necessary at all, the Committee agreed that the rules already provide for the
abbreviation of a transcript on appeal and that the proposed rule amendment may create more
problems than it would solve. Accordingly, the Committee determined that there was no need
for the proposed rule change.

See Section I.P. of the 2006 Report of the Supreme Court Civil Practice Committee for
proposed amendments to R. 2:5-3 that the Committee recommends, and Section II.D. for
proposed amendments that the Committee does not recommend, and Section IV.A for a
discussion of proposed amendments that were initially recommended and later withdrawn from
consideration.

See also Section L.E. of this Report for a proposed rule amendment, which the Committee

recommends.
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B. Proposed Amendments to R. 2:6-11 — Time for Serving and Filing Briefs;
Appendices; Transcript; Notice of Custodial Status

An attorney noted that when the Supreme Court or the Appellate Division issues a
briefing schedule specifying the dates on which briefs must be filed and served, the routine
practice is to deliver the brief to the court on the appointed day but to mail same to the adversary
by regular mail. Because R. 1:3-3 does not provide for an automatic three-day extension of time
in these cases, a party may be placed under unnecessary time constraints, especially where the
schedule has been expedited. To solve this problem, the attorney suggests that R. 2:6-11 be
amended to clarify that filing and service must occur simultaneously and that mail service is
unacceptable. In the alternative, orders containing the briefing schedule could contain similar
language. The Committee noted that as a practical matter such an amendment was not necessary
because case managers in the Appellate Division clerk’s office routinely grant the three-day
extension of time necessitated when the papers have been mailed. It was suggested and agreed
to by the Committee that, in lieu of a rule amendment, a sentence should be added to the
scheduling order stating that the time period begins to run from the date of service, not from the
date of filing. Judge Pressler has notified the Acting Appellate Division Clerk of the

Committee’s suggestion.
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III. MISCELLANEOUS MATTERS

A. Amendments to R. 4:24-2 — Motions Required to be Made During Discovery

Period

The Conference of Civil Presiding Judges proposed amendments to R. 4:24-2 that would
require motions to compel discovery or to impose or enforce sanctions for failure to provide
discovery to be made returnable prior to the discovery end date. The rationale for the
amendment was to preserve the discovery end date as the cut-off for the pre-trial preparation of
civil case. The proposals were sent to the State Bar for review and comment. The State Bar
opposed the amendments, taking the position that the motions should merely be required to be
filed prior to the discovery end date. The Judicial Council and, subsequently, the Supreme Court
approved the amendments as written; the Civil Practice Committee had not had the opportunity
to review the proposed amendments prior to their being approved by the Court. When the
amendments were presented to the Committee, some members agreed with the position taken by
the State Bar, reasoning that attorneys may be relying on an adversary’s promise to get discovery
materials to them before the expiration of the discovery period and then are in a bad position if
the adversary fails to do so. A compromise was suggested that would require such motions to be
filed and served on or before the last day of the discovery period and be made returnable on the
first motion day following the discovery end date. The Committee voted overwhelmingly in
favor of this approach. Judge Pressler forwarded a proposed amendment incorporating the

Committee’s views to the Supreme Court.
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IV. MATTERS HELD FOR CONSIDERATION

A. Proposed Amendments to R. 1:2-1 — Proceedings in Open Court; Robes

A Superior Court judge had suggested that the following sentence be added after the next
to last sentence of R. 1:2-1: “The terms of settlements shall not be sealed unless, for exceptional
circumstance shown, the party seeking non-disclosure proves, by a preponderance of the
evidence, that the interest in secrecy outweighs the presumption in favor of disclosure.” The
suggestion was prompted by an article in the New Jersey Law Journal on secret settlements.
Because the issue of sealed settlements implicates the same policy concerns as that of protective
orders, this matter was referred to the Protective Order subcommittee and will be considered by

the subcommittee in the next term.
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B. Proposed Amendments to R. 4:23-5 or R. 4:24-1 — re: Protection for the
Non-Delinquent Party

A Committee member had noted that a delinquent party is permitted to vacate a dismissal
without prejudice at any time before the entry of an order of dismissal with prejudice pursuant to
R. 4:23-5(a). If the dismissal is vacated at or even after the end of the discovery period set by
R. 4:24-1, the non-delinquent party has inadequate time in which to complete discovery and may
even have insufficient time to make a motion for the extension of time. If the dismissal is
vacated after an arbitration or trial date is fixed, it is questionable whether the failure of one party
to fulfill discovery obligations in timely manner would constitute “exceptional circumstances”
warranting an extension of time. The Committee member suggested that the non-delinquent
party should be afforded some protection either by amending R. 4:23-5(a) to require the filing of
a motion to vacate dismissal or suppression within a reasonable time period before the discovery
end date or by amending R. 4:24 to afford the non-delinquent party a reasonable amount of time
to conclude discovery when the discovery period has been substantially reduced as a result of the
delinquency of the other party. This issue was referred to the Discovery Subcommittee to draft
proposed amendments to both rules for consideration by the full Committee. The work of the

subcommittee will be carried over to the next term.
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C. Proposed Amendments to R. 4:14-7 — Subpoena for Taking Depositions

An attorney who represents plaintiffs in medical malpractice and other complex personal
injury cases requested that the Committee consider adding the alternative of videoconferencing
for taking the deposition of out-of-state experts. He asserted that both alternatives presented in
R. 4:14-7(b)(2) — paying the expert’s expenses to appear in New Jersey or paying the expenses
of defense attorneys to depose the witness out-of-state — are expensive and unnecessary, given
the technology currently available. He suggested that the expert deposition set-up would include
videoconference centers in New Jersey and at the expert’s location, a court reporter at the
expert’s location, and document viewers in each conference center. He noted that he has used
this method successfully, and cited the court’s opinion in Haynes v. Ethicon, 315 N.J.Super. 338
(L.Div. 1998) as support for deposing an expert via videoconferencing. However, he claimed
that even though the current rule grants the trial judge discretion to allow this approach, judges
have generally rejected his proposal when the defense attorneys object. He urged the specific
inclusion of the videoconferencing option as a means of saving time and money and increasing
productivity.

The Committee considered this proposal and raised a number of issues, €.g. how to deal
with documents, who should pay the expert’s expenses if a party objects to videoconferencing,
does videoconferencing an out-of-state expert subvert the policy of using in-state experts? It was
decided to refer this issue to the Discovery Subcommittee in the next term to consider all the

issues and develop a recommendation for the full Committee to consider.
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D. Model Forms of Orders to Show Cause as Initial Process

The 2002 Report of the Conference of General Equity Presiding Judges on General
Equity Standardization called for the development of standard provisions to be included in all
orders to show cause used as original process. At the direction of the Judicial Council, the
Conference of General Equity Presiding Judges conferred with other Presiding Judge
Conferences and developed model orders to show cause for use in those divisions in which
orders to show cause are used as original process. The Judicial Council has approved these
forms for immediate use. The Supreme Court asked the Committee to draft and submit proposed
amendments to the rules of the Court so as to include these forms in the Appendices to the Rules
and to provide the necessary references to the existence of the forms in the relevant rules. While
it was stressed that these are model forms setting forth the elements that must be included in any
Order to Show Cause, some members of the Committee objected to the form and the language.
There was specific concern with the use of these forms in probate matters. A Committee
member volunteered to draft a more generic form that could be used across the Law and
Chancery Divisions. The Committee was of the view, however, that there should be a separate
form for probate matters. Accordingly, the drafting of new model forms for inclusion in the

appendices to the rules will be carried over to the next term.
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V. APPELLATE DIVISION RULES COMMITTEE REPORT ON PROPOSED

AMENDMENT TO R. 2:8-1

REPORT OF APPELLATE DIVISION RULES COMMITTEE

The Appellate Division Rules Committee has not submitted a separate report regarding
the proposed amendments to the appellate rules in prior years because its recommendations have
been the same as those of the Civil Practice Committee. However, the Appellate Division Rules
Committee disagrees with the recommendation in this year's Civil Practice Committee report that
appellate courts should be required to issue a statement of reasons when deciding certain
categories of motions. Therefore, the Committee is submitting a separate report setting forth its
reasons for opposing this proposed rule amendment.

The Civil Practice Committee's proposed amendment to Rule 2:8-1(d) would require the
Appellate Division and Supreme Court to issue a "statement of reasons" with respect to any
determination of a motion seeking "(1) emergent or injunctive relief; (2) summary disposition;
[or] (3) relief based on the Rules of Professional Conduct."

In opposing this proposed amendment, the Appellate Division Rules Committee notes
initially that the Civil Practice Committee has not identified any other state or federal appellate
court that is required to provide a statement of reasons in deciding certain categories of motions,
and we are unaware of any jurisdiction that has adopted such a requirement. The Appellate
Division decided approximately 514 applications for emergent relief and 177 motions for
summary disposition last year. Assuming that the term "injunctive relief" in the rule proposal

encompasses any application for a stay pending appeal, other than a stay of a money judgment,
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the Appellate Division decided approximately 300 such motions last year. Therefore, the
adoption of this rule proposal would impose a significant burden upon the court.

The Appellate Division Committee recognizes that some motion orders should be
accompanied by a short statement of reasons for the ruling. However, a typical motion can be
decided without such an explanation, and the unusual motions that require some explanation are
not limited to the three categories identified in this rule proposal. For example, some
applications for counsel fees for services rendered on appeal may present contested legal or
factual issues that should be the subject of brief discussion. Therefore, the Committee believes
that the determination whether an order disposing of an appellate motion should be accompanied
by a statement of reasons should continue to be left to the court's sound discretion.

The Committee also considers it appropriate to comment upon the three categories of
motions in which statements of reasons would be required under the Civil Practice Committee's
rule proposal. Applications for emergent relief are made in a great variety of circumstances,
including not only motions for stay or bail pending appeal, but also motions to secure
interlocutory review of the grant or denial of injunctive relief, the denial of applications for
adjournments of trials, evidence rulings during trial and similar pre-trial matters. The most
common form of disposition of an application for emergent relief is simply denial of a motion for
leave to appeal, which reflects the court's conclusion that, in the words of the court rule, "the
interest[s] of justice" do not require interlocutory review. R. 2:2-4. 1t is difficult to envision
what additional reasons the court could provide for the denial of a motion for leave to appeal.

If the term injunctive relief in the proposed new rule encompasses stays pending the
outcome of an appeal, other than stays of money judgments, the standards that govern such a

motion "are the same as those applicable to the trial court, requiring a balancing of the equities
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including the factors of irreparable harm, existence of a meritorious issue and the likelihood of
success." Pressler, Current N.J. Court Rules comment 1 on R. 2:9-5 (2006). Therefore, a
statement of reasons for granting or denying a stay pending appeal would necessarily include
discussion of the merits of the appeal, which would impose a significant burden upon the court.
We also note that the members of an appellate court may not vote to grant or deny a stay for the
same reasons. Therefore, if this requirement were imposed, there could be a need in some cases
for separate statements of reasons by different members of the court.

The summary disposition rule (R. 2:8-3(b)) "is intended to provide a pre-transcript, pre-
argument opportunity for the screening out of appeals whose ultimate outcome is so clear as not
to require full perfection and hearing for decision." Pressler, supra, comment 2 on R. 2:8-3.
Therefore, the denial of a motion for summary disposition simply indicates that the questions
presented are not so patently insubstantial that disposition under this rule would be appropriate.
The grant of such a motion and summary affirmance is ordinarily limited to cases that otherwise
would be suitable for disposition under R. 2:11-3(e)(1)(E), which provides that if "the arguments
made are without sufficient merit to warrant discussion in a written opinion; ... the judgment or
order under appeal may be affirmed without opinion." Summary reversals under the rule are
relatively unusual and would be accompanied by a brief statement of reasons under current
practice.

The third category of motion for which the court would be required to provide a
statement of reasons under the rule proposal — motions for "relief based upon the Rules of
Professional Conduct" — appears to be directed at motions relating to disqualification of
counsel. Such matters are ordinarily presented to the Appellate Division by a motion for leave to

appeal a trial court order granting or denying a motion to disqualify opposing counsel. If leave
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to appeal is denied, this disposition simply reflects the court's determination that "the interest[s]
of justice" do not require interlocutory review. R. 2:2-4. If leave to appeal is granted, the case
will be calendared and eventually decided by an opinion that includes a statement of the reasons
for affirming or reversing the trial court's order.

In sum, there is no need for a statement of reasons to accompany every order disposing of
the categories of motions identified in the rule proposal, and such a requirement would impose a
significant burden upon the appellate courts. Therefore, the Committee believes that the
determination whether a motion order should be accompanied by a statement of reasons should
continue to be left to the sound discretion of the court.

The Appellate Division Rules Committee concurs with the Civil Practice Committee's

other recommendations relating to amendments to the appellate rules.
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Hon. Clarkson S. Fisher, Jr., J.A.D.
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REPORT ‘OF THE DISCOVERY SUBCOMMITTEE ON PROPOSED RULE
CHANGES REGARDING ELECTRONICALLY STORED INFORMATION

- November 2005
A. Background.

.The Subcommittee was asked whether New Jersey should amend-its Rules to

'Irnclude some or all of the proposed changes to the Federal Rules of Civil. Procedure |

regarding discovery of electronically stored information - (“ESI”). . The Federal Rule

: rev1s1ons will likely become effective on December 1, 2006 and are annexed hereto. The -

Subcommittee met twwe It reviewed the Report of the Civil Rules Advisory Commrttee _
dated May 19, 2004, revised and published August 2004 and the post-publication

‘ .revrslons of May 27, 2005 (rev1sed July 25,2005). It engaged in dlscussmns about the

Federal rule revisions and about Federal case law partrcularly the serres of opinions in

‘Zubulake v. UBS Warb% LLC! in which the District Court held that electromc data in

the fonn of deleted emails resrdrng in backup disks were discoverable as a “document”

o under FRCP 34 and ultrmately nnposed an adverse inference instruction as a sanction for :

spohatron of ESL, The, Zubulake opinions . are mformatlve on the 1ssues costs, and _

' practrcal problems arrsmg out of discovery of ESI .

The Subcommrttee drscussed whether New Jersey should engraft the language of

" the proposed Federal Rules onto .its Rules now or wait and see what the Federal

experience is. The Subcommittee recommends that the New Jersey Rules be amended to

 parallel the Federal Rules regarding dlsc_oyery of ESL

! Zubulake v.-UBS Warburg, LLC, 217 E.R.D. 309, 2003 U.S. Dist. LEXIS 7939, 2003. .

(S.D.N.Y. 2003) ("Zubulake I") (addressing the legal standard for determining the cost

-allocation for producing e-mails contained on backup tapes); Zubulake v. UBS Warburg,
- LLC, 2003 U.S. Dist. LEXIS 7940, No. 02 Civ. 1243 (S.D.N.Y. May 13, 2003)

("Zubulake II"y (addressing Zubulake's reporting obligations); Zubulake v. UBS Warburg

LLC; 216 F.R.D. 280 (S.D.N.Y. 2003) ("Zubulake III")" (allocating backup tape - '

restoration costs between Zubulake and UBS); Zubulake v. UBS Warburg, LLC, 220
F.R.D. 212 (SD.N.Y. 2003) (“Zubulake IV”) (addressing duty to preserve, spoliation, -
and remedies or sanctions for spoliation); Zubulake v. UBS Warburg LLC, 2004 U.S.
Dist. LEXIS 13574, No. 02 Civ. 1243 (S.D.N.Y: July 20, 2004) ("Zubulake V") (holding

that an adverse. inference instruction is appropriate remedy for the willful destructxon of -
potentlally relevant e-mails). .
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‘B. ESI is unique.

- Increasingly, businesses, governments, and individuals create, store, view, review,

and dispose of information in e]ect;onic form. The Internet enables information to be
'transmitt_ed world-w_ide in seconds. Electronic diScovery is.the collection, preparation,
review, and production for litigation-purpo-ees-of ESI. ESlis any. material that is stored in
| an electronic format, mcludmg, but not hmlted to, word processmg documents, video and
“audio files, spreadsheets, presentatlons email, web pages, vomemall and text messages.
ESI may be stored_on_ a computer, a c_omputer netwo;k, a backup tape or disk, a hard

drive, flash drive, or other electronic media storage device.

ESI is dynamic:-' it can be changed, deleted, of corrupted in the process of
retrieving it. ESI can contain metadata, which gives information ‘about. the creation,
_ revision, - dlstrlbutlon and structure of the document and can contain- embedded
information Wthh shows prlor drafts. ESI is stored in a variety of formats and is often
) unorganlzed with no standards or uniformity among employees, departments, or locations
--within a business or orgamzatlon Record retentlon systems. regularly record ¢ over d1g1tal
information. Record retention policies apphcable to paper documents do not work for -
- ESI because of the duplication of ESI ina n_umbe'r“of- storage devices and/or locations and
because ESI th_at ls thought to be 'cleleted or destroyed sometimes can be"fecovered; albeit

at substantial cost.

ESI is volummous and expenswe to'review. The Manual for Complex thlgatlon '

(4“‘) §. 11 446 (“Manual”) is c1ted in the Committee Note to the proposed amendment to
_ Federal Rule 26(b)(2) ' '

The sheer volume -of such data, when compared w1th eonventlonal-_
paper »documentatlon can be staggering.. A. ﬂoppy dlSk with 144
-megabytes, is the equlvalent of 20 typewritten pages of plaln text. A
CD-ROM, ‘with 650 megabytes can hold up to 325,000 typewntten

' pages. Qne glgabyte is the equlvalent of SO0,000‘typewntten pages.

Large corporate -compdter.netwOrks create backup data.measured in



terabytes “or 1,000,000 megabytes each terabyte represents the
equlvalent of 500 billion typewntten pages of plain text. - '

The volume of ESI srgmﬁcanﬂy 1mpacts the cost of dxscovery The time and cost
of document review can be controlled by narrowmg ‘the scope of the request by date, trme-
or time wmdow, person, department document type ‘and by agreement between the
partres on search terms. The ass1stance of those famlhar wrth the client’s technology

systems 1s essent1a1 toa meamngful conference on ESI productron or dlsclosure

Relevant ESI like documents must be preserved When a specrﬁc htlgatlon is

commenced or ant1c1patcd Zubulake IV addressed a party S duty to preserve:

Once a party reasonably antlclpates lltlgatron it must suspend its |
routine document retention/destruction pohcy and” put in place a -
“htlgatlon hold” to ensure the preservation of relevant documents. As
a general rule, that htrgatlon hold does not apply to .inaccessible -
g ,backup tapes (e. g those typrcally rnarntamed solely for the purpose of .'
dlsaster recovery), which may continue to be recycled on the schedule .
set forth in the company ] pohcy On the other hand, 1f backup tapes |
are access1ble (ie., actlvely used for 1nformatron retrreval) then such
- tapes would hkely be subject to the 11t1gat10n hold. . .. [O]ne exceptron
to this general rule [is;]-if a company can identify where partlcular
employee documents are stored on backup’ tapes, then the tapes storlng
the documents of “key players” to the ex1st1ng or ‘threatened htrgatlon '
should be preserved if the 1nformatlon contained on those tapes is not

: otherwrse_ avaﬂable.. This exception applies to all backup tapes. .
[Id. at 218].
C. Proposed C.hanges in Federal_Rules‘ regard‘;in'g ESI.’

1. Early Attention to Electromc Dlscovery issues:

- Rule 16(b), Rule 26(a)(1)(B), Rule 26(f), and Form 35



The t“ederal rule changes add to the early ‘meet and confer’ requirement of Rule
26(f) that counsel address issues regarding discovery of ESI early in the litig'etion and
clarify a party’s duty to include ESI in initial disclosures.. The subjects to be discussed by
counsel at the Rule 26(f) conference include the form(s) of productlon of ESI, the
preservatron of discoverable mformatlon and con51derat10n of an agreement regarding
the assertion of pr1v1lege or work-product protection for documents inadvertently
produced or produced prior to a complete pr1v1lege review (“claw back” or qu1ck peek”
arrangements). ~ Agreements reached by counsel are reported to the court at the 1n1t1al_
R_ule'ld Conference and may, at the request' of the parties, 'be'incorporated i-nto a court
order. _The language of Rule 26(f)(4) was revised due to coricern that parties might be
misled over the effectiveness of protective _0r_d'ers with respect to claims of waiver by . |
'third. ‘parties, which claims are governed by the substantive law’ in-the relevant .
jurisdiction | o .

The Commrttee Note to Rule 26 has been revrsed to address the concern that the
early drscussmn of preservatlon issues may provoke requests for the court to'issue early
- preservation orders whrch if broadly 1ssuecl could lead to excessrve Jockeymg for later _
sanctions apphcatlons The revxsed Note states “The requrrement that the parties discuss
. preservatlon does not 1mp1y that courts should routinely enter preservatlon orders A
: preservatlon order entered over obJectrons should be narrowly tallored Ex parte

. preservatlon orders should issue only in extraordlnary crrcumstances
2, Two Tlered Dlscovery Based on Accessnblllty Rule 26(b)(2)

Rule 26(b)(2) is supplemented to designate exrstlng paragraphs as (b)(2)(A) and
. (C) and to create a new sectron (b)(2)(B). Rule 26(b)(2)(B) allows a respondmg party to
withhold ESI from sources that it identifies as not reasonably accessible because of undue . |
‘burden or expense. Exa’mples of inaccessible ESI include deleted ~information capeble of
' restoration through forensics; backup tape‘ systems intended for disaster recovery; legacy

- data contamed within systems no longer in use.

The Commlttee Note states that “the respondmg party must 1dent1fy by category
or type, the sources containing 'potentially responsrve mformatlon ‘that it is neither

searchlng nor producmg The 1dent1ﬁcat10n should, to the extent possrble, provide



enough detail to enable the requesting party to evaluate the burdens and costs of |
providing the discoirery and the likelihood -of finding responsive' informatioh on the
identified sources.” If a requestmg party files a motlon to compel the productlon of
information withheld as not reasonably accessible, the burden is on the respondmg party
to demonstrate to the court that production of the identified ESI is burdensome, i.e.
expensive or difficult to access and retrieve. The rule should be used to drscouragei

costly, speculative,. duphcatlve or unduly burdensome discovery of computer data and

systems.

| R'ule'26(b)_(2)(B) ineorporates the limitations of 26(b)(2)(C) which call for a
balancing of the burden and cost against the availability of other sources and the

irhportance of the information eought

3 Procedure for Assertmg Claims of Privilege and Work Product :

Protection After Production of ESI - Rule 26(b)(5)

Privilege review of ESI is time-consuming and difficult beeause of its sources,
volume, and disorganization Rule 26(b)(5) is amended to include a new subsection‘l (B)’
which prov1des a procedure for assertmg claims of pnvrlege and work product protection
after ESI or any documents have been produced. The ex1st1ng Rule contains a procedure,
now desxgnated subsection (A), for a party who has withheld production of 1nformat10n to
assert a claim on the basis of privilege or work-product protection. The revised Rule -
prov1des a procedure, designated subsection (B), for a party who has already produced
information to assert a claim on the basis of privilege or wo.rk-.product protection and to
obtain a freeze of the status quo until the court can review the claim. Pursuant to
subsection (B),.a party asserting a.claim of privilege or.protection after production must
give written notice to the receiving party of the claim and its basis. The receiving party
must pronoptly return, sequester, or destroy the specified information. If the‘ information
‘has been disseminated, the "receiv'ing party rrxust make rees‘oriable efforts to retrieve it
The receiving party may present the mformatlon to the court under seal and seek a

determmauon of the claim of pnvﬂege or protec‘uon

4. Interrogatorles and Requests for Produc_tion Involving ESI:



' Rule 33 and Rule 34(a) and (b)

‘a. Defimtlon of Busmess Records Includes ESI Rule 33 a

Revxsed Rule 33 Interrogatorles to Partles, adds ESI to the busxness records

which must-be produced or made av_a_llable to the requesting part_y.

~ b. Definition of- ESI Se'parate from Documents -Rule 34(a) ‘

| The Advisory Commtttee recogmzed the sound bases for two different ways. of - ‘
‘ treatmg ESL first, that ESI is a subset of documents and, second that ESlis dynamlc and
different from a document. - The Adv1sory Commlttee conmdered mput from experts and

determmed to be technologrcally progresswe in d1st1ngulshmg documents from ESI in~
Rule 34(a) o '

Rev1sed Rule 34, Productlon of Documents, Electromcally Stored Infonnatlon ‘
- and Thmgs and Entry Upon Land for Inspectlon and Other Purposes, adds ESI to the
. documents and thmgs which must be produced by a party. The subsection (a)~
amendment estabhshes a requestmg party’s nght to’ test and sample ESI "The subsectlon
(b) amendment sets forth the requestmg party’s right to request the. form(s) i in whlch ESI |
is produced If the respondmg party objects to the requested form or if no’ form was '
specified in the request the respondlng party must state the form(s) it mtends fo use. An
obJectmn to the form(s) may be the subject of motion practlce under Rule 37(a) ‘
Proposed subsectton (b)(n) provides that, unless the parties otherwxse agree or the court
otherwise orders, if the request does not specify the form(s) in -which ESI 1s to be
produced the responding party must produce itina form(s) in whlch it is ordmanly
maintained or reasonably usable. Subsection (m) makes clear that a party need notA ‘

produce the same ESI i more than one form.

‘5. Safe Harbor Sanctions for Certam Types of Lost ESI: Rule 37(f)

ThlS rule addresses the loss. of mformatlon due to the routlne operatlon of A
‘electronic information systems The rule provides a safe harbor protectlon agamst'-
~ sanctions when ESI cannot be, produced because the mformatxon is lost as a result of the

routine operation of an ESI system, as long as the operatlon is in good faith. The rule



~allows’ for sanctions for loss of ' information in good faith, routine operation in

“exceptional circumstances.”

D. Treatment of ESI by Other States.
Texas, California, and MlSSlSSlppl have state -court rules regardmg electronic

discovery. The Texas rule refers to “electronic or magnetic data.” _The rule makes clear
that the burden is on the requesting party to specify the information sought andlthe‘form
of production. The responding party rnus_t produce responsive data that is “reasonably. ,
available” in the ordinary course of its business. If the responding party cannot retrieve
the data through “reasonable efforts™ or cannot producethe data in the :,for_m requested,
the responding party rnu'st state an objection. If the conrt orders the responding i)arty to’
comply with the request, “the court must also order that the requestmg party pay the

reasonable expenses of any extraordmary steps required to retrreve and produce the

mformatlon

Mississippi.’s Rule 26, General-.Provisions Governing Discovery, is similar to NJ.
Rule 4:10-2, Scope of Discovery.- In 2003, Mississippi amended this rule to add a new:
subsection (5) E_le_ctronic_ Data. The language of the rule is‘ similar to tllat of Texas,
except that the Mississippi ‘rule is 'permissiye rather than 'mandatory regarding the
requestmg party s payment of reasonable expenses of extraordmary steps requrred to

retrieve and produce the information,

The Cahfomra Code Section 2017.710 provrdes for drscovery of “technology” in
complex cases. The term “technology” mclud_es, but is not limited to, “telephone, e-mail,
CD-ROM, Internet Web sites, electronic d‘ocnments electronic document depositories :
Internet deposrtlons and storage v1deoconferencrng, and other electromc technology that

| may be used to improve commumcatron and the drscovery process.” Sectlon 2017.730
lnmts the cases in whlch an order for teehnology discovery may be entered ~The rule |
does allow parties in an otherwise unauthorized case to stipulate to the entry of a
technology discovery order. The order may be entered only upon the expre_ss ﬁnding‘s of
the court or stipulation of the parties that the procedures adopted in the order for

technology discovery meet all of the following cntena



€)) They promote cost-effective and efficient dlscovery or motions relating
thereto.

(2) They do not impose or require an undue expendlture of time or money

(3) They do not create an undue economic burden or hardship on any person.

(4) They promote open competition among vendors and providers of services in
order to facilitate the highest quality service at the lowest reasonable costto
all litigants.

(5) They do not require the parties or counsel to purchase exceptronal or
unnecessary serv1ces, hardware or software.

E. New Jersey Court Rules, -

1. New Jersey Rules Do Not Provide Mandatory Early Attentmn to

Discovery in All Cases

The Federal Rules provxde for mandated court—supervrsed drscovery Wlth the early
meet and confer requlred under Rule 26(f) and the initial court conference under Rule
16. New Jersey R. 4:5B, Case Management; Conferences, provrdes for a desrgnated
managing Judge in all Track I, II, I, and IV cases.  Case management conferences |
(“CMC”) occur as follows: | -

. Track _I, IL, I cases " CMC may be conducted at the discretion v
I ~ . of the managing Judge or at the request of
Track IV (except for CMC is mandatory. 3.4:58—2'requires o
actions inlieuof = an initial management conference as soon
- Prerogative Writs, . as practicable after joinder and, absent
~ probate, and general .A exceptional circumstances, wrthln 60 days
equlty) ’ thereafter.
Actlons in ii_eu CMC is mandatory. R.69-4 requires an |
of Prerogative - initial management conference w1th1n
- Writs. -0 30 days of joinder.
Probate | ' CMC'may be conducted at the discretion
o ' of the judge. R. 4:5B-2 '
General Equity " CMCis mendafory R.4:5B-2 requires -
. o ' An initial management conference within
30 days of Jomder
‘Professional A special CMC to review Affidavit of Merit - -
. Malpractice Cases . issues is mandatory. It must be held within



90 days of the filing and setvice of answer.
Ferreira v. Rancocas Orthopedm 178 N. J 144
(2003) ‘

Except in those cases in which CMC are mandatory, it is difficult to address ESI
preservation and production issues at an early stage. The discovery of ESI should be
addressed early on in those cases in which a j'udge_ conducts either mandatory_or .
discretionary managenlent conferences. R. 4:5B2 allows a designated pretrial judge sua -
sponte or on a party’s request to “coﬁduct a case mahagenlent confefence if it appears
that such a conference will assist dischery, or otherWise pfonlote the orderly and
expeditious progress of the case.” As set forth below, R. 4: SB-Z should be amended to-.
include discovery of ESI as a reason to conduct an early Case Managernent Conference,

consistent with proposed Federal Rule 26,

2 New Jersey R. 4 18-1 _ y ,
R.4:18-1, Productlon of Documents and Thmgs, meludes within its scope
“writings, drawings, graphs, charts, photographs, phono-records, and other data
compilation from which information can be obtained and franslated, if necessary, by the-

- respondent through electronic devices into reasonably usable form....

4 The term ‘phono-records’ is a dated term. As set forth below, R.4:18-1 shou’l’d- be
redrafted to utilize the term ESI and to follow the carefiilly drafted revision to Federal
Rule 34 | | -

E. Recommendations-
1: The Subcommittee recommends amending the New Jersey Rules to adopt the

language and structure of the proposed Federal Rules: the term - “electromcally stored
information;” ' the two-tier plan for productlon of ESI depending on its access1b1hty, the
form of production of ESI; a proceduyre fdr protection of privileged and protected material
produced either inadvertently or prior to review; and safe harbor fr.em' sanctions for ESI
" lost in the routine and good faith operation of the system. The proposed Federal Rules |
are well_-reseal'ched and clearly written. The New Jersey Rules sllould' parallel the

Federal Rules and tap into the experience and case law available at the Federal le\)el..



‘2. The Subcommittee recommends that R. 4:5B-2 be amended to include
discovery of electronically stored information as a reason to conduct an early Case

Management Conference.

3. The Subco_rﬁmittee recommends that R. 4:10-2(a) be amended to add the term °

“electronically stored information” to the list of things generally discoverable.

4. The Subcominittee recommends that R. 4:_18'—1 be amended to add .th_c term
“electronicaﬂy stored information” to the list of documents and things subject to-

production.

Attached:

Feﬂeral Rule Amendments
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PROPOSED AMENDMENTS TO FEDERAL RULES OF CIVIL PROCEDURE

REGARDING DISCOVERY OF ELECTRONICALLY STORED INFORMATION

" Civil Rule 16 (Pretrial Conferences; Scheduling; Management) (establishes process
for the parties and court to address early issues pertaining to the disclosure and
discovery of electronic information)

Civil Rule 26 (General Provisions Governing Discovery; Duty of Disclosure) (requires
parties to discuss during the discovery-planning conference issues relating to the
disclosure and discovery of electronically stored information)

Civil Rule 33 (Interrogatories to Parties) (expressly provides that an answer to an
interrogatory involving review of business records should involve a search of-
electronically stored information)

Civil Rule 34 (Production of Documents and Things and Entry Upon Land for
Inspection and Other Purposes) (distinguishes between electronically stored
information and "documents™)

Civil Rule 37 (Failure to Make Disclosure or Cooperate in Discovery; Sanctions)
(creates a "safe harbor" that protects a party from sanctions for failing to provide
electronically stored information lost because of the routine operation of the party's
computer systen)

Civil Rule 45 (Subpoena) (technical amendments that conform to other proposed
amendments regarding discovery of electronically stored information)
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FEDERAL RULES OF CIVIL PROCEDURE
Rule 16. Pretrial Conferences; Schednling; Management
LA R R ]

(b) Scheduling and Planning. Except in categories of aétions
exempted by distct court rule as inappropriate, the district
judge, or a magistrate judge when authorized by district court
rule, shall, after recéiving the report from the parties undex Rule
26(f) or after consulting with the attomeys for the parties and any
unrepresented parties by a scheduling conference, telephone,
mail, or other suitable means, enter a scheduling order that limiits
the time

(1) to join other parties and to amend the pleadings;

(2) to file motions; and |

(3 to complete discovery.
The scheduling order also may include

(4) modifications.of the imes for disclosures under Rules

26(a) and 26(e)(1) and of the extent of discovery 1o be

permitted,; : |
vigiops for disclosure or disco of electronicall

!- [0 . _l

P.

03

Rules App. C-26
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{6) anv apreements the parties reach for asserting claims of

privilege or of protection as tral-preparation material after
production;
(75) the date or dates for conferences before trial, a final

pretiial conference, and trial; and

(86) any other matters appropriate in the circumstances of

the case.
The order shall issue as soon as practicable but in any event
within 90 days after the appearance of a defendant and within
120 days aﬁcr the complaint has been served on a defendant. A
schedule. shall not be modified except upon a showing of good
cause and by leave of the distnct judge or, when authorized by

local rule, by a magistrate judge.

P.

04
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Rule 26(a)
The Committee recommends approval of the following amendment:

Rule 26. General Proviﬁons Governming Discovery; Duty of

Disclosure
1 (a) Required Disclosures; Methods to Discover Additional
2 M'atter.
-3 (1) Iritial Disclosures. Exceptin categories of proceedings
4 specified in Rule 26(a)(1)(E), orto the extent otherwise

" " "Changes Bom the proposal published for public comment shown by double-
undertining new maerial and sixiking through omitted matter.

Kules App. C-29



nune AL #sMLuvnNnCLLL

O O 3

10
11
12
13
14
15
16
17

28

rax:02002934901 Jan 4 <ZUUb  idilY

FEDERAL RULES OF CIVIL PROCEDURE

stipulated or directed by order, a party must, without
awaiting a discovery request, provide to other parties:
(A) the name and, 1f known, the address and telephone

number of each individual likely to have discoverable

mformation that the disclosing party may use 10 support

its claims or defenses, unless solely for impeachment,
identifying the subjects of the information;

®) a‘copy of, or a description by category and location

of, all docmnm&, electronically stored information, data
compx}ahons; and tangible things that are in the
possession, custody, or control of the party and that the
disclosing party may use to support its claims or

defenses, unless solely for impeachment;

v,

Ub
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Rule 26()

The Commnutice recommends approval of the following

amendments to Rule 26(f).

Rule 26. General Provisions Governing Discovery; Duty of
Disclosure

€red s

() Conference of Parties; Planning for Discovery. Exceptin
categories of procéedings exempted from initial disclosure under
Rule 26(a)(1)(E) or when otherwise ordered, the parties must, as
$oon_ as ;ﬁracticablc and in any event at least 21 days before a
scheduling conference isheld or 2 schcduling order is due under
Rule 16(b), confer to consider the nature and basis of their
claims and defenses and the possibilities for a prompt settlernent
or resolution of the case, to make or arvange for the disclosures
required by Rule 26(a)(1), o discuss ;mv issues relating to

preserving discoverable information, and to develop a proposed

Rulex App. C-31
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diséovexy plan that indicates the parties” views and proposals

CONCEIANE:

(1) what changes should be made in the timing, form, or
requirernent for disclosures under Rule 26(a), including a
statement as to when disclosures under Rule 26(a)(1) wére
made ox will be made;

(2) the mb_je&s on which discovery may be née&ed, when
discovery should be completed, and whether discovery
should be conducted in phases or be limited to or focused
upon particular issues; |

(3} any issues relating to disclosure or discovery of

electronically stored information, including the form or

forms in which it should be produced:
(4) any issues relabing to clag ivilepe o

as trial-preparation material, including — ifthe parties agree

on a procedure to assert such claims after production —
whether to ask the court to include their agreement in ap

‘order;



MUN ARNE MULUUNNCLL

30
31
32
33

34 .

Faxigdbpoddunt Jan 4 JUUb 12218

FEDERAL RULES OF CJVIL PROCEDURE 31
(33) what changes should be made jn the limutations on
discovery imposed undex these rules or bj' local rule, and
what other limitations should be imposed; and
(64) any other orders that should be entered by the court
under Rule 26(c) or under Rule 16(b) and (c).

P,

Uy
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Form 35
The Cormmittee recommends conforming changes in

Form 35, the parties’ report to the court of their discovery plan.

Form 35. Report of Parties” Planning Meeting

KEXFEXE

P.1U

3. Discovery Plan. The parties jointly propose to the court the

following discovery plan:. [Use separate paragraphs or .

subparagraphs as necessary if parties disagree.]

Rules App. C-39
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5 Discovery will be riceded on the following subjects:

6 . (brief descripuon of subjects on which

7 discovery will be needed)

8 Disclosure _or discoV. of electromically _stored

9 information should be handled as follows: (brief
10 | description of parties” proposals)
11 The parties have apreed 10 an dxder reparding claims of
12 Qg'xz'iggg or of protection as trial-preparation material
13 asserted aﬁergrc;duction. as follows: {brief descrption
14 | of provisions of proposed order)
15 ‘ All discovery commenced in time to be completed by
16 | {date) . [Discoveryon _ (issue for
17 early _discovexy) 10 be completed by

18 (date) 1
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Rule 26(b)(2)

The Committee recormmends approval of the following amendment:

Rule 26. General Provisions Governing Discovery; Duty of
Disclosure

% k% K %

[

®) ijsco'very Scope and Limits. Unless otherwise limited by
order of the court in accordance with these rules, the scope of
discovery is as follows:
KK KR
(2) Linaitations.
(A) By order, the court may alter the limits in these rules
on the number of depositions and interrogatories.or the

length of depositions under Rule 30. By order or local

S\OW\!O\‘J\-PWN

rule, the court may also limit the number of requests

S—t
o

under Rule 36.

N

(B) A party need not provide discovery of electtonically

—
w

stored information from sources that the party identifies )

Rules App. C-45 .
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as not reasonably accessible because of undue burden or

cost. On motion to compel discovery or for a protective
order, the party from whom discovery is §giugm must
show that the information is not reasonably accessible
because of undue burden or cost, If that showing is
made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause,
considering the limitations of Rule 26(b)(2XC). The
court may specify conditions for the discovery.

(©) The frequency or extent of use of tie discovery

methods otherwise permitted under these rules and by
any local rule shiall be limited by the court if it
determunes that: (i) thediscovery sought isunreasonably
cumulative or duplicative, or is obtainable from some
other source that 15 more convernient, less burdensome,
or less expensive; (ii) the party seeking discovery has
had ample opportunity by discovery in the action to
obtain lthe information sought; or (ii1) the burden or
expense of the proposed discovery outweighs its likely

benefit, taking into account the needs of the case, the

1J
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amount in confroversy, the parties’ resources, the

importance of the issues at stake in the litigation, and the
importance of the proposed discovery n resolving the
issues. 'I"he court may acl upon is own mitiative after
‘reasonable notice or pursuant to a motion wnder Rule

26(c).

P
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Rule 26(b)(S)(B)

The Committee reconxmends approval of the following proposed amendrnent.

pa—y

O o ~) N [¥,% 1Y (s8] N

Kules App. C-5&

Rule 26. General Provisions Governing Discovery; Duty of
Disclosure

kX EFF

(b) Discovery Scope.nnd Limits.. Unless otherwise limited by

order of the court in accordance with these rules, the scope of

discovery is as follows:’
rrass
(5) - Claims of Privilege or Protection of Trial
Preparation Materjals.

(&) Information Withheld. When a party withholds

information otherwise discoverable under these rules by



SAND MUUUNRCLL

10
11
12
13
14
15
16
17
I8
19
20
21
22
23
24
25
26
27
28
29

Fdx:0000339421 Jdn 4 LuUD [P I

FEDERAL RULES OF CIVIL PROCEDURE 55

claiming that it is privileged or subject 1o protection as
trial-preparation material, the party shall make the claim
expressly and shall describe the nature of the
décumer;ls, oommunicatiohs, or things not produced or
disclosed in a manner that, without revealing
information itself privileged or protected, will enable

other parties to assess the applicability of the privilege or

protection.
(B) nformation Produced. Ifinformation is produced
* in discovery that issu"ect > a claim of privilege or of
tection s tria]- aration mat 1al, the malkan
the claim may gotj that received the
information of the claim and the basis forit. Afterbeing
a must pro Te sequester, or

destroy the specified information and any copies jt has

and may not use or disclose the information until -the

claim jg resolved. A receiving party may promptly

present the information to the count upder seal for a

determination of the claum. If the receiving party

disclosed the i'nformation before being notified, it must

Rules App. C-57
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take reasonable steps to retnieve il. The producine party

must preserve the information until the daim isresolved.

F.
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Rule 33

"The Committee recomomends approval of the following amendment:

F OV
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10
11
12
i3
14

Rutex App. C-68

Rule 33. Daterrogatories to Parties
rxxrv s

(d) Option to Produce Business Records. Where the answer

to an imerrogaory may be derived or ascertained from fnc‘
business records, ncluding electronically stored inforpation, of
the party upon whom the interrogatory has been sexved or from

an examination, audit or iaspection of such busint‘sé xec;)rds,

ncluding avcompilatioxy abstract or summary thereof, and the
burden of deriving or ascertaining the answer is substantially the
same for the party serving the interrogatory as for the party
scrved, it is a suFﬁciént answer to such interrogatory to specify
the records from ‘which the answer may bc derived or
ascertained and to afford to the party serving the interrogatory
reasonable opponunify to examine, audit or inspect such records

and to make copies, compilations, abstracts, or summaries. A
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specification shall be in sufficient detail to permit the

interrogating party to locate and to identify, as readily as can the
party served, the records from which the answer may be

ascertamed.

PR - |
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Rule 34

The Commuttee recommends the followmg rule amendment and

accompanying Comm:ttec Note:

AN W W N

Rules App. £-70

Rule 34. Production of Documents, Electronically Stored
Information, amd Things and Entry Upon Land for
Inspection and Other Purposes

(2) Scope. Any party may serve on any other party a request

(1) 1o produce and permit the party making the request, or
someone acting on the requestor’s behalf, to inspect, and copy,
test. orsample any designated documents or electronjcally stored

information — €including wnitings, drawings, graphs, charts,

photographs, sound recordings, images phonorceords, and other -

data or data compilations stored in any medium from which

information can be obtained; — translated, if necessary, by the

F.
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respondent througirdetectron—devices into reasonably usable

formy), or to -inspect, and copy, test, or sample any desigpated
tangible things which constitute or contain matters within the
scope of Rule 26(b) and which are in the possession, custody or
control of the party upon whom the request is served; or (2) to
permit entry upon designated land or other property in the
possession or control of the party upon whom the request is

served for the purpose of inspection and measuring, surveying,

photographing, testing, or sampling the property or any

designated object or operation thereon, within the scope of Rule
26(6). |

(b) Procedure. The request shall set forth, either by individual
item or by category, the items to be ingpected, and describe each
with reasonable particularity. - The request shall specify a
reasonable time, place, and manner of making the inspection and

performing the related acts. The request may specify the form or

forms in_which electronically stored information is o be

F.Z1

produced. Without leave of court or written stipulation, a -

request may not be served before the time specified in Rule
26(d).

Rules App. C-71
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The party upon whom the request is served shall serve a

written response within 30 days after the service of the request.
A shorter or longer time may be directed by the court or, in the
absence of such an order, agreed to in writing by the parties,
subject to Rule 29. The response shall state, with respect to each
item or category, that inspection and related activities will be

permitted as requested, unless the request is objected to,

including an objection 10 the requested form or forms_for

producing. electmmca]ly stored information, m-'wlnckrtvem

stating the reasons for the objectlon shaltbestated. If objection
is made to part of an item or category, the part shall be specified
and inspection permitted of the remaining parts. If objection is
made to the requested form or forms fo ucing electronicall

stored information — or if no form was specified in the request —

the responding party must state the form or forms it intends to

use, The party submitting the request may move for an order
under Rule 37(a) with respect 1o any objection to or other failure
to téspond to the request or any part ﬂl&&f, or any failure to

permit inspection as requested.

p.22
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Unless the parties otherwise agree. or the court otherwise

orders:
.(i) Aa party who produces documents for inspection shall
produce them as they are kept in the usual course of business
or shall organize and label them to comrespond with the
categories in the requests;
(i) if a request does not specify the form or forms for
producing electronjcally stored information, a responding

party mwst produce the information 1n a3 form or foons in

which it is ordinarily maintained or in a foom or forms that

are reasonably usable; and
(iii) 3 party need not produce the same electxonically stored

information ig gaore than one form,

P.

23
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The Proposed Rule and Comunittee Note
Rule 37(f)

The Committee recorounends approval of the foltowing proposed amendment:

“viobh W N

Rule 37. Failure 10 Make Disclosures or Cooperate in
Discovery; Sanctions

F r K& %
() Electronically stored information. Absent exceptional
circumstances, a court may not impose saoctions under these

rules on 8 party for failing 10 provide electronically stored

. information lost as a result of the routine, good-faith operation of

an electronic nformation system.

. L9
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The Proposed Rule and Committee Note

Rule 45

The Cormmittee recommends approval of amendments to Rule 45 that incorporate the
comresponding changes made to the discovery rules.

o e} ~1 (2,3 (%] £ W [y

e e ed e pmet e
o £ L N — =]

Rules Abp. Cc-92

Rule 45. Subpoena
(@). Form; Issuance. -
{1) Every subpoena shall

(A) state the name of the court from which it is issued;
and
(B) state the title of the action, the name of the court in
which it is pending, and its civil ac_tion number, and
(C) command each person to whom it is directed to

attend and give testimony or to produce and permit

inspection, and copying, _testing, or_sampling of
designated books, documents; electronically syored

information, ortangible things in the possession, custody

or control of that person, or to permit inspection of
premises, at a time and place therein specified; and
(D) set forth the text of subdivisions (c) and (d) of this

rule,
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17 A command 10 produce evidence or to permit inspection,
18 copying, testing, or sampling may be j‘oinéd with a command to
19 appear at trial or hearing or at deposition, or may be issued
20 separately. A subpoena may specify the form or forms in which
21 electronically stoyed information is to be produced. -
22 (2)* A subpoena must issue as follows:
23 . L 2 3
24 (C) for production, ard inspection, copying, testing. or
25 sampling, if separate from a subpoena commanding a-
26 person’s attendance, fromn the court for the district where
27 ' the production or inspection is to be made.
28 (3) The clerk shall issue asubpoené, signed but otherwise in
29 blank, to a party requesting it, who shall complete it before
30 service. An attorney as officer of the court may also issue
31 and sign a subpoena on behalf of A
32 : " (A) a court in which the attorney is authorized to
33 practice; or

“Amendments 1o subdjvision (a)(2) are due 10 take effect on December 1, 2005.

Rules App. C-93



HON ANNE MUDORNELL

92
34

35
36
37
38
39
40
41
42
43
44
45

47
48
49
50
51
52

53

Rules App C-94

Fax:dbbBh334hl Jan 4 ZuUUb 1Z:Z2U

FEDERAL RULES OF CIVIL PROCEDURE"
(B) a court for a district in which a deposition or

production is compelled by the subpoena, if the
deposition or production pertains to an action pending in

a court in which the attomey is authorized to practice.

(b) Service.

(1) A subpoena may be served by any person who is not a
party and 18 pot less than 18 years of age. Service of a
subpoena upon 2 person named therein shall be made by
déliVCriqg a copy thereof to suc}; person and, if the person’s
attendance is commanded, by tendering to that person the
fees for one day’s attendance and the mileage allowed by
law. When the subpoena is issued on behalf of the United

States or an officer or agency thereof, fees and mileageneed

not be tendered. Prior notice of any commanded production

of documents and things or inspection of premises before
trial shall be served on each party in the manner prescribed
by Rule 5(b). -

(2) Subject to the provisions of clause (i) of subparsgraph
(c)(3XA) ofthus rule, a subpoena may be served at any place
within the district of the court by which it is issued, or at any
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place without the district that is within 100 miles of the place

of the deposition, hearing, trial, production, or inspection,
copying, testing, or sampling specified in the subpoena or at

‘any place within the state where a state statute or rule of

court permils service of a subpoena issued by a state court of
general jurisdiction sitting in the place of the depogition,
hearing, trial, production, or inspection, copying, testing, or

sampling specified in the subpoena. When a statute of the

"United States prowvides therefor, the court upon proper

application and cause shown> may authorize the service of a
subpoena at any other place. A subpoepa directed to a
witness in a foreign couhhy who is a national or resideﬁt of
the United States shall issue under the circumstances and in
the manner and be served as provided in Title 28, U.S.C.

§ 1783.

(3) Proof of service when necessary shall be made by filing
with the clerk of the court by which the subpoena is issued

a statement of the date and manner of service and of the

pames of the persons served, certified by the person who

made the service,

P. 48

Rules App. C-95
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74 (¢) Protection of Persons Subject to Subpoenas.
75 (1) A party or an attomey responsiblé for the issuance and
76 service of a subpoena shall také reasonable steps to avoid
77 imposing undue burden or expense on a person subject to
78 that subpoena. The court on behalf of which the subpoena
79 was issued shall enforce this duty and impose upon the party
80 or attorney in breach of this du& an appmpriate sanction,
81 which may include, but is not limited to, lost eamings and a
&2 reasonable attorney’s fee.
83 (2) (A) A person commanded to produce ‘and permit
84 mspection, amd copying, testige, or sampling of
85 designated electrorﬁcaﬂx stored | informpation, books,
86 papers, documents or tangible things, or inspection of
87 | premises need not appear in person at the place of
88 production or inspection unless commanded to appear
89 " for deposition, hearing or trial.
90 (B) Subject to paragraph (d)(2) of this rule, a person
91 commanded to produce and permit inspection, and
92 copying, testing. or sampling may, within 14 days after
93 service of the subpoena or before the time specified for

Rules App. C-96
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compliance if suchtime is less than 14 days after service,
serve upon ﬁle party or attomney designated in the
subpoena written objection to producing inspectionror
copymgof any or all of the designated matedals or
ipgpection of the premises—or 1o producing

electronically stored information jn the form or forms

fequested. 1 objection is made, the party serving the

subpoena shall not be entitled to inspect, and copy, test,

or sample the materials or inspect the premises except
pursuant to an ord& of the court by which the subpoena
was issued. If objection has been made, the party
serving the subpoena may, upon notice to the person
commended to produce, move at any time for an order
to compel the production, iuspection, copying, testing, or
samphing. Such an order to compel production shall
protect any person who is not a party or an officer of a
party from sigpificant expense resulting from the
inspection amd, copying, testing, or sampling

commanded.

P.3u
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(3) (A) On timely motion, the court by which a subpoena

was issued shall quash or modify the subpaoeoa if it

(i) fails 1o allow reasonable time for compliénce;
(i3) requires a person who is not a party o an officer

of a party to travel 1o a place more than 100 miles

from the place where that person resides, is’

employed or regularly transacts business in person, .

except that, subject to the provisions of clause
(c)(3)(B)(iii) of thus rule, such a person may in order’
to attend trial be commanded to travel from any such
place within the state in which the trial is held; ;or

(i) requires disclésure of privileged or other

protected matter and no exception or waiver applies;;

or

(iv) subjects a person to undue burden.

(B) If a subpoena

() requires disclosure of a trade secret or other
confidential résemdg development, or commercial

information, or

«
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(ii) requires disclosure of an unretained expert’s

optaion or information notdescribing specific events

‘or occurrences in dispute and resulting from the

expert’s study made not at the request of any party,
or |

(iif) requires a person who is not a party or an officer
of a party to incur substantial expense to travel more
than 100 miles to attend trial, the court may, to
protect a person subject to or affected by the
subpoena, quash or modify the subpoena or, if the
party in whose behalf the subpoena is issued shows
a substantial need for the testimony or material that
cannot be otherwise met without undue hardship and

assures that the person to whom the subpoena is

addressed will be reasonably compensated, the court

may order appearance or production only upon

specified conditions.

(d) Duties in Responding to Subpoena.
(1) (A) A person responding to a subpoena to produce
documents shall produce them as they are kept in the

P. 3z
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usual course of business or shall organize and labe] them

to correspond with the categories in the demand.

(B)_If a sibpoena does pot specify the form or forms for

producing electromically stored infonmation, a person
responding 10 a subpoena must produce the infonmation

in a form or forrng in which the ordjnarj
maintans it o.{ in a foqgn or fonps that are reasonably
usable.

{C) A personresponding to a subpoena need not proguce
the same electronically stg@v infornation in more than
one form. ' |

responding to & subpoena need not

provide discovery of electronically stored information

from sources that thgberson idextifies as got reasonably .

accessible because of undue burden or cost. Onmotion
to compel discovery or to quash, the person fropm whom

discovery is sopght must show that the infogmation

sought is not reasopably accessible because of undue

burden or cost. If that showing i e, the court ma

nonetheless order discovery from such sources if the

v
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requesting party shows good cause, considering the

limitations of Rule 26(b¥2)(C). The court may specify

conditions for the discovery.

(2) (A) When informstion subject to s subpoena is
withheld on a claim that it is privileged or subject to
protection as tdak-preparation materials, the claim
shall be made expressly and shall be supported by &

- description of the nature of the -documents,
communications, or things not produced that is
sufficient to enable the demanding party to contest
the claim. |
(B) If information js produced in @Onse to a
subpoena that is subject to a claim of prvilepe or of

protection &s trjal-preparation material, the person
making the claim may notify any party that received
the information of the claim and the basjs for it.

o ex being notified. a t promptly re
uester, or desty e i ipformation and

any copigs it has and may not use or disclose the

infonnation until the claim js resolved. A recejving

Rules App. C-101
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~ party may promptly present the information to the

court under sea) for a detenmination of the claim. If

the receiving party disclosed the information before

- being_notified, it must take reasonable steps to

reieve it.  The person who produced the

information must preserve the information unti] the

claim is resolved.

{e) Contcmpt.v Failure by of any person without adequate
excuse to Obey a subpoesa served vpon that person may be
deemed a contempt of the court from whichthe subpoena issued.
An adequate cause for failure to obey exists when a subpoena
puxports to require a norparty nonparty 1o attend or produce at

a place not within the limits provided by clause () of

subparagraph (c)(3XA).

P.
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September 2, 2005

REPORT OF THE CLASS ACTION SUBCOMMITTEE
OF THE CIVIL PRACTICE COMMITTEE
ON PROPOSED CHANGES TO THE CLASS ACTION RULE

INTRODUCTION

N

This Subcommittee was créated in early 2004, immediately after the'Dece.:'mber 2003
amendments to Rﬁle 23 of the Federal Rules of Civil Procedure. It was charge’d §vith
recommending whether parallel changés should be made to New Jersey’s largely parallel class
action rule, R. 4-32. ‘Although it was too late in the Civil Practice Committee’s two-year cyclé
for the Sﬁbcommittee to complete its work in time for a Spring 2004 report, the Subcommittee
was asked to begin‘its work with the recognition that its work would span two separate Civil
Practice Conimittee two-year cycles.‘

The Subcommittee soughi and obtained the input of the New Jersey _State Bar
Associatibn (“NJSBA”) Class Action Committee_, a group of experienced class action
bractiﬁoners representing both the plaintiff and defense side of the class acfion field. After the
NJSBA Committee deliberated on the proposed changés and held a program at the May 2004 .
NJSBA Annual Meeting on the proposed changes, the bar committee members were invited to a
meeting with the Subcommittee held on June 30, 2004 in the courtroom of then Judge Marina
Corodemus, who also provided input based upon hef considerable class action experience. The
state bar coﬁnﬁittee théreafter submitted a formal report to the Subcommittee on J an.uaryv 4,2005,
a copy of which is attached hereto as Exhibit A.

| 'The Subcommittee was reconstitut-ed in the fall of 2004 in light of the new composition

of the Civil Practice Committee and it continued its deliberations. In light of a perceived



~ deficiency on the Sﬁbcommittee of an experienced practitioner on the plaintiff's side, the
Subcommittee membership was supplemented by the addiﬁon_ of a leading plaintiff’s cléss action
practitibner. Throughout its deliberations, the Subcommittee alsé had the benefit Qf a member
who closely monitored the process by which Fed: R. Civ. P. 23 came to be amended on behalf of
the ABA Section of Litigation.’s Class Actions and Derivative Suits Committee. That member
currently serves as.the ABA Section of Litigati;m’s liaison to the U.S. Judicial Conference
Advisory Committee on Civil Rules. The Subcommittee élso received the input of the full Civil
Practice Committee throughout its deliberations.

An additional comment should be made about the important role in these
recommendations pléyed by the Subcommittee’s very able chair, the Honorable Charles J.
Walsh, whose untimely death did not perrflit him td see this final .report. He strongly supported
the views expressed herein and was. instrumental in guiding the Subcom'mittee through the
completion of its work. This report is a small tribute to his leadership and his loss will be felt by
all fhose involved in the Rules evaluation process.

SUMMARY OF RECOMMENDATIONS

The Subcommittee considered not_oﬁly the December 1, 2003 changes to Rule 23, but
also discussed the 1998 amendment adding Rule 23(f) regarding interlocutory a.ppeals.1 The
Subcommittee recommends the adoption of all ‘of these changes as part of Rule 4:32. Together,
these rule changes consist of the only substantive changes to Rule 23 made in 40 years since
Rule 23 was adoptéd in its current form in 1966. These federal changes Were the subject of
exhéustive study and public commenf. They were the subject of voluminous public Writtep

submissions and numerous public hearings.

! Attached as Exhibit B is a copy of the December 2003 changes to Rule 23. The text of Rule
23(f) appears later in this Report.



The federal rule chaﬁges were designed to be prirﬁarily procedural in nature and provide
greater support to litigators and judges engaged in the process of litigating and presiding over
class actions. Many do not change existing practice, but set forth “best practices” already
followed by judges with extensive experienée with class action cases. In many instances they
‘contain more detail than is currently qontained in.the existing rule and provide useful guiciance to
those less experienced in the class action area.

Most of the changes were not controversial. Two were more controversial and were not
supported by the NJSBA Committee, one ‘described as the opportuhity for a second opt-out and
the ofher providing for discretionary interldcu’cory appeals of the class certification decision. As
to the former, the NJSBA Committee belie\}ed-that the second opt-out opportunity, which could
be required in the discretion of the trial judge, could pofe;ntially lead to greater difficulties in
achieving settlements and allow greater opportunity for tﬁe settlement process to be manipulated
b}“‘//'potential objectors. In contrast, this Subcommittee believes that the opportunity for a second
opt-out is merély an additional discretionary fool for use by the trial court to insufe fairness i‘n
class action settlements, that it will not cause problems in most cases and that benefits are
achieved by paralleling the federal rule structure.

With respect to discretionary interlocutory appeals of the class certification decision, the
NJISBA Committee was split bn £he adoption of a parallel to Rﬁle_: 23(1), not because it was not
deemed important to have early appellate review of class certification decisipns, but because
there was uncertainty as to whether it was needed in New jersey in view of the existing Rule
provisions providing for motions for leave to appeal. The Subcommittee believes a parallel to

Rule 23(f) should be adopted to recognize the unique and critical nature of the class certification



decision in the life of a class action and to also permit citation to the developing body of federal
law on when such appeals should be allowed.

DISCUSSION OF SPECIFIC CHANGES

The specific changes are cogently summarized in the attached NISBA Class Action
Committee Report and, with the exception of the two provisions over which there are differences
of opinion,.the Subcommifte‘e agrees with the eveﬁuatiéns contained therein and sees no need to
repeat that discussion. A more detailed discussion of the two changes over which there is some
difference of opinion fblloWs:

Second Opt-Out

The proposed change would add the following language to Rule 4:32-4:
3) In an action previously certified as a class action under
Rule 4:32-1(b)(3), the court may refuse to approve a settlement
unless it affords a new opportunity to request exclusion to
individual class members who had an earher opportunity to request
exclusion but did not do so.

This language would give the trial court discretion, in appropriate circumstances, to
condition the approval of a settlement on requiring a notice of the settlement terms, along with
the right to opt out of the class, to be sent to the class even when the class has been previously
certified and the class members had been given a prior right to opt out. The proposed change
provides the court discretion to address the dichotomy between class members’ rights when
settlement occurs after or before class certification.

Under existing pract1ce when a (b)(3) damage class is certified durmg a litigation,
potential class members are given notice of the pendency of the action and provided an

opportunity to opt out of the class. They must make the decision before they know how the case

will turn out. If they do nothing, they are included in the class and bound by the ultimate



resolution of the action, whethér it be a dismissal of the claims, judgrhent against. the defendant
or a settlement. If the case is resolved through a settlement subsequent to the ‘class certification
notice, those who did not previously opt out and become part of the class receive notice of the
settlement and may‘o_bject to the fairness of the settlement. But they have no right to opt out.

* Many cases are settled however before the class certification decision and the parties
jointly ask the court to certify a class for settlement purposes and approve _the séttl’ement. In sucfl
instances if the court certifies the class, the notice of the pendency of the claés action is
combined with the notice of the settlement. The potential class members have the opportunity to
opt out after seeing the terms of the settlement. The pr'oposeci rule change gives the trial court
discretioﬁ to put all class members on an equal footing by permitting them the opportunity to see
the terﬁs of a settlement before they determirne whether to opt out of its terms, regardless lof |
whether notice was previously given of the pendeney of the class. - The federal proposal at first
»required the second oiot out oppdrtunity whenever a settlement was reached after a notice of
pendency had been issued but as a result of objections received, the final rule change provides
discretion with the trial court to condition a settlement approval on providing a second opt out
opportunity.

The NJSBA Class Action Committee, like many bar groups that addressed thé federal
rule change during the bublic comment period, opposed the change. The expressed concern was
that if courts were to routinely grant class inembers this right for a second opt-out, it would make
cases harder to settle and make the settlement process su‘bjeét to manipulation by objector’s
counsel who might be seeking to be bought off by making trouble. The provision was criticized

as adding uncertainty, potentially increasing cost and emboldening objectors.



While the Subcommittee members initially had differing views on this provision, it
believes that on the whole, the change is worth rﬁaking. Another change gives the courts greater
power to deal with unscrupulous 'objec-tors by requiring cdurt approval‘ of the withdrawal of
objections. Settlihg parties still haveba right to protect propbsed settleiﬁenté from excessive opt-
outs by agreeing to a confidential “blow provision” which allows a defendant to ca_ncel a
settlement if a pre-agreed threshold éf opt-outs is reached. The proposed addition to the rule
gives the trial court an _aAdded‘ tool to exercise in its discretion to insure the fairness ‘of a
settlement by providing class members an opportunity to opt out when they see fhe terms of the
proposed settlement. We doubt this provision will be frequently used and have been presented |
with no horror stories that have occurred by its use since ﬁhe enactment of the federal rule
changes. However, now vthat the federél-provisions have gone into effect, we see no reason to
afford »New Jersey judges fewér ‘tolols to insure the fairness of class action settlgments.
Uniformity between the federél and state systems of course provides the additional advantage of
making federal caselaw available for guidance.

Interlocutory Appeals Of The Class Certification Decision

After years of study and a public comment period that resulted in the rejection of most of
the proposéd changes to the federal class action rule then béing considered, in 1998 the federal
courts adopted Rule 23(f) providing for discretionary interlocutory appeals of the decision

granting or denying class certification at the discretién of the court of appeals. Rule 23(f)

provides:

A court of appeals may in its discretion permit an appeal from an
order of a district court granting -or denying class action
certification under this rule if application is made to it within ten
days after entry of the order. An appeal does not stay proceedings.
in the district court unless the district judge or the court of appeals
so orders.



The rationale behind the rule is that the class certification decision is clearly the most
critical decision in a class action, and without the opportunity fo have prompt review, the losing
party may be forced to _éither settle the case or abandon the claims. From the plaintiff’s
perspective, without class certification there may not be enough at stake to justify proceeding to
| trial, just in the hope of getting the class certification decision reversed upon appeal after entry of
final judgment. Similarly, frofn thé defendant’s perspective,v particuiérly with the stakes of
potential ruinous or bet-the-company exposures, unless the. class certiﬁc_:ation decisior; can be
promptly addressed upon appeal, a éompany may be forced to settle relatively weak claims
simply to avoid subjecting the company to the risk of a huge adverse judgment. Under que
23(f), leave to appeal is completely discretionary with the éourt of appeals, a motion for leave to
appeal the grant or denial of the class certification decision must be filed promptly (within 10
days), and there is no stay in the trial court unless otherwise ordered.

‘Since the enactment of Rule 23(f), a number of circuit courts Eave established standards
for when they will grant leave'f_or' interloc_ﬁtory appeal under Rule 23(f). See, e.g., Blair v.
Equifax, 181 F.3d 832 (7th Cir. 1999) (Whjle neither bright-line approaéh nor catalog of factors
would serve well, appeal_s ordinarily permiﬁed when (1) denial of class status effectively ends
' case; (2) grant of class status raises stakes so substantially that defendant likeiy will feel
irresistible pressure to settle; anci 3) it Wﬂl. lead to claﬁﬁcation of fundamenta) issue of law);
Hevisi v. Citigroup, 366 F.3d (2d Cir. 2004) (petitioner must demonstrate either (1) that
certification orde; will effectively terminate litigation and district court’s decision is questionable
or (2) that order implicates legal question about which there is a compelling need for immediate
resolution); In re Suiﬁitomo Copper Litig., 262 F.3d 134, 140 (24 Cir. 2001) (same); Newfon v.

Merrill Lynch, 259 F.3d 154, 165 (3d Cir. 2001) (appeal granted if it would allow court to



address (1) possible casé—ending effect of .imprudent class certification decision; (2) an erroneous
ruling, or (3) facilitate development of the law on class ‘certiﬁcation). | See also In re Delta
Airliﬁes, 310 F.3d 953 (6th .Cir. 2002); Lorazepam & Clorazepate Antirust Litigation, 289 F.3d
98,- 100 (D.C. Cir. 2002); Lienhart v. Dryrit Systems. Inc., 255 F.3d 138 (4th Cir. 2001);‘Prado-‘
Steiman v. Bush, 221 F.3d 1266, 1274-76 (11th Cir. 2000); Waste Management Holdings v.
Mowbray, 208 F.3d 288, 294 (1st Cir. 2000). - |
The question before the Subcommittee is not Whefhér providing the opportunity for

discretionary interlocutory appeals of thé class certification decision is desirable, which it clearly
is, but whether it is necessar& in our system in view of our existing rules permitting discretionary
| interlocutory appeals. The NJ SBA Class Action Committee was divided on the issue. It is the
Subcommittee’s view that a state equivalent of Rule 23(f) should be added (adjusting the time
period to 15 days to conform to existing practice). Such a change Woﬁld recognize the unique
nature of the class action decision, would make. available the substantial body of developing
federal law on when to grant such applicatiéns and would foster the development of New Jersey
caselaw on when to grant interlocutory appeals of the class certification decision. New J ersey
has long maintained a parallel structure between its class action rule and the federal rule and the
subject of Wheﬁ'to grant interlocutory appeals of class certification decisions is too important to

be left out of the parallel structure.

CONCLUSION
For the reasons stated above and for the additional reasons contained in the attached
NJSBA Class Action Committee Report as to the subjects not,speciﬁcal'ly addressed above, we

recommend that the Civil Practice Committee suggest revisions to Rule 4:32 to adopt all of the

2003 amendments to Rule 23 as well as the 1998 amendment that added Rule 23(f) regarding



interlocutory appeals. They reflect best practices utilized by the most experienced courts and
will better inform practitioners and courts of what is expected in addreséing class actions. They
formalize procedures for approving class action settlements, addressing class certification issues,
notice issues, dealing with objeétors,- ap.poin_ting. class counsel and approving attorney fee
awards. Parallel changes will also make available the fulsome Advisory Committee Notes and
the federe}l'case law to serve as additional guidance. Adopting these cha_ﬁges will élso provide
for greater consistency in procedures regardless of whether a clasé action proceeds in state court
or is brought in or removéd to federal court under the Class Action Fairness Act of 2005 or other
federal statutes. |

Respectfully submitted,v

Jeffrey J. Greenbaum, Chair

KevinR. Gardner

Hon. Anne McDonnell

Hon. Charles J. Walsh

Thomas P, Weidner
Esther Berezofsky



January 4, 2005

. REPORT OF THE NJSBA CLASS ACTION COMMITTEE
ON PROPOSED CHANGES TO THE CLASS ACTION RULE

INTRODUCTION

The New Jersey State Bar Association (“NJSBA”) Class Action Committee (the
“Committee””) was asked by the Class Action Subcommittee of the Supreme Court of New
Jersey’s Civil Practice Committee to provide its views on whether New Jersey should amend its
class action rule, R. 4-32, to adopt some or all of the recently enacted changes to Rule 23 qf the
Federal Ruies of Civil Procedure, the federal class action rule. | The Commiftee consists of 4
experienced practitioners who regularly prosecute and defend clas§ actions; it is composed of
those who regularly'practice on the plaintiff’s side and those who regularly practice on th e
defense side. »

The Committee met to discuss the changes and thereafter sponsored a program at the
NJSBA Anmual Meeting fn May 2004 to fﬁrther discuss the proposed rule changes. The
Committee was thereafier invited to a joint meeting with the Class Action Subcommittee of the
Civil Pracﬁcé Committee held on June 30, 2004 in the courtroom of Judge'Marina Corodemus.
The Committee discussed not only each of the recent‘changes' to Federal Rule 23, which changes
became effective December 1, 2003, but also dlscussed the 1998 amendment adding Rule 23(f)
regarding interlocutory appeals.. The results of those discussions are set forth below,

 SUMMARY

As a general matter, the Commiﬁee was supportive of the rule changes. The rule changes
were adopted after many years of study, and a public comment period during which the U.S.

Judicial Conference Advisory Committee on Civil Rules (“Advisory Committee”) received
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voluminous written submissions and conducted three days of public hearings. The rule changes .
were désigned to be primarily procedural in nature and provide greater support to litigators and
judges engaged in the process of litigating and presiding over class actions. Many do not change

existing practice, but set forth “best practices” already followed_ by judges with extensive

experience with class action cases. In many instances they contain more detail than is lcurrently
contained in the existing rule and will provide useful guidance to those less experienced in the ’
class action area. |

The Committee supports each of the specific changes but two, one described as the
opportunity for a second opt-out and the other providing for disére_tionary interlocutory appeals.
As to the former, the second opt-out, the Committee does not believe New Jersey should make
the change because it will potentially lead to greater difficulties in achieving settlements and
allow 2 greater opportunity for the settlement process to be manipulated by potential obj ectors;.

With respect to discretionary interlocutory appeals of the class certification décision, the
Committee was split as to whether this was a good change in view of New Jersey’s existing rule
permitting motions for leave to appeal inter,locutory‘ orders. Those in favor argue that a épeciﬁc

rule with respect to interlocutory appeals of class certification decisions would appropriately -

fecogniz‘e the ium'que and cﬁticaI nature of these decisions in the life of a class action and permit
citation to the developing body of fedf:ral law on when such appeals should be.gfanted. Those
opposed argue that New Jersey already has a well developed body of case law on when such
appeals should be grénted_ and that class certification decisions are already frequently reviewed

pursuant to motions for leave to appeal.
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DISCUSSION OF SPECIFIC CHANGES

I Time for Deciding Class Certification; Rule’23gc)gl QQA)l B

The old federal rule required the class certification decision to‘be made “aé soon as
practicable after the commencement of an gction ....> The amendment requires the decision to

' i)e ﬁmade “at an early practicable time.” The pﬁrpose of this change is to reflect existing practice
in which judgés permit some discovery on class certification issues, and may decide certain
motions érior to determining class certification. While the language change is subtle, the
Committee believes that the change to reflect existing practice is a good idea and gives the conrt
desirable additional flexibility in managing class actions. The Committee also notes the
desirability of being consistent with federal practice, including thé ability to cite federal cases for

a parallel rule.

1. The Order Certifying the Class: Rule 23(c)(1)(B) and (C)

A. ‘ Appointment of Class 'Counsel. This change requires the court to appoih{
class counsel at-the time the court enters an order certifying a cIass.‘ The Committee-believes the
fequiremen.t is sound. When there is only one applicaﬁt fof class counsel, thé court will be
required o determine the adéquacy of that counsel as pan of the class certification deci-sion and
it is logical to take the next step by forrnally apioointing that counsel as class counsel. When
there is more than one counsel seekiﬁg the .p.osition, it is critical for the court to resol\}e the
cdﬁﬂict so that all parties will Ifnow who will be officially representing the class. The procedure
for the court to make that appointment is set forthin a nerly created rule, Rule 23(g), discussed

below.

‘ ! To avoid confusion, all references to the changes will be to the language of the federal rule, without cross-
referencing the corresponding subpart of Rule 4:32,
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B. Conditional Nature of Class Certification. The rule is amended to
eliminate language stating that a certiﬁcation-order. “may be conditional” to remove the
suggestion that'courts should certify doubtful cases because the determination is “conditional”
and can be corrected later. Insfead, the rule states that the order may be “altered or amended
before final judgment.” The change also alters the cut off point for amendments to a class
ccrtiﬁcaﬁon order from a ‘_‘decision on the merits” to “final judgment.” The Committee was in
favor of this change as consistenf with current practice. |

III.  Notice in (b)(1) and (b}(2) Class Actions: Rule 23(c}(2)

Under the prior rule, notice to the class was re_quiréd in all cases certiﬁed under (b)(3), for.
which a right to opt out exists, but was not required in (b)(1) and (b)(2) cases, where there is no
right to opt out. The Advisory Committe;e explored requiring notice in all certified élasscs s
that class membérs Would know that their rights were being affécted and so that they could
monitor the litigation and class counsel. After obj ecti§ns were made to the extent that in the civil
right‘s context, the cost of any mandatory notice, no matter how slight, céuld deter even the filing
of cases, the Advisory Committee ‘adoptcd a more- limited 'approach. The,amendnient_ reminds.
the court that it has discretion in (b)(i) and (b)(2) cases to require notice, and that it has more
flexibility in bfashioning the nature of the notice. The Committee was in agreemént with thé
changes ﬁnally adopted. With ‘regafd to the costs of notice, the New Jersey rule currently gives
the court discretion to allocate thé costs of hoﬁcc among-'t»hev paﬁies. Those bracticing on the
plaintiff’s side urged that New Jersey maintain the distinction it currently has from the federal

rule, which states that plaintiffs must provide the costs of notice.

IV.  Plain Language Notice and Other Notice Issues: Rule 23(c)(1) and (2)
- This rule change is nol controversial.. It requires class notices to use “plain, easily |
understood language.” It also sets forth what must be contained in the class notice. With the
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complexity of class action notices, no one can disagree with the importance in making class
notices concise and making them easily understood. To assist in the process of simplifying class
action notices, the Federal Judicial Center has prepared model notices for various types of cases

and has posted them on its website.

V. Settlement Review: Rule 23(e)

A, No Court Approval Needed to Drop Class Allegations Pre-Certification.

The prior rule provided that a class action should not be dismissed or compromised without court
approval and notice of the proposed dismissal or compromise was to be given to all members of
the class in such manner as the court directs. The prior rule resulted in much coﬁfusion as to
whether it applied only to certified classes or'aﬁplied to all actions filed as a class action. For
example,. was court approval required if a plaintiff wanted fo voluntaﬁly dismiss fﬁé action
without prejuciice before class certification? Ifa class was not going to be bound by a dismiésal,
Would notice to the ciass be required? Thé new tule clarifies all these issues by making élear that
neither court approval nor notice to the class is required when a dismissal or settlement will not
bind the classf On the other hand, when the dismissal or settlement will bind. the class, the rule
requires court'approval and notice to th§: class. The Committee was in agreement that the rule

change reflects a good and needed clarification.

B. Class Sgttlement Review Procedures. While the prior rule required court
approval of any class settlement, the rule did not set forth what a. court must do to approve a
settlement. Th_é new rule requires that the court approve a settlement only after a hearing, that
the court is required to make findings, and it sets forth the required standard that the settlemeﬁt
be “fair, reasonable and adequate.”- The Committee again agrees that this change is very helpful
in setting forth what a court must do fo aﬁprove a cvlass_ settlement and reflects the adoption of
: best.practices of what is being done today by courts with experience in handling class actions.
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C. Side Agreements. This change is directed at making sure the court is
aware of the full parameters. of any settlement it is being asked to approve. Fr-om time to time,
settling parties enter into certain side agreements which are not fqrmally ﬁled with the court and
ére required in part to remain confidential, For example, it is not uncommon to have a “blow”
provision in wﬁich the parties agree that if more than a certain percent of the class opt out, a
defendant has a right to cancel the settlement. It is importanf to keqi this provjsion confidential
so that an objector’s counsellcannot seek to manipulate the settlement process by soliciting opt-
outs to exceed this threshold. The rule amendment balances these competing interests by
requiring the parties to “file a statement identifying any agreement” made in connection w1th the
settlement. It would then be left to the court to determine whether to require disclosure of all of
the agreements identiﬁed and to what extent confidential information that may be contained in
such agreements should be protected against unlimited disclosure. The Committee believes that
- the change is sound and agrees with the balance struck by the Advisory .Committee.

D. Second Opt-Out. This rule change addresses the dichotomy between

settlement practiées when a class action is settléd after class certification and when a class action
is settled before class certification. In the former a settlement reached after class certification,

the class prevmusly has been not1ﬁed of the court’s determmatzon to certify the class and already
has had the opportunity to opt out. Those who did not opt out are bound by the results of the
litigation, including the terms of any settlement approved by the court. Under existing practice,
those class members would not have a second opportunity to opt out once they learn the terms of
fhe settlement. In the latter simatioﬁ, a settlem_ent reached before class fzertiﬁcation, the court is
asked to ap;;rove a settlement and certify a class simultaneously, In those cases, the class will

first learn of the court’s class certification at the same time it leamns of the settlement. Tt will
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learn of the terms of the settlement before decisions are made as to whether to opt out. To
address this dichotomy, the Advisory Cémmittee sough_t to provide a second opportunity to opt
out of a settlement to_those persons who are glready members of an already certified class. Asa
resuit of objections récéived, courts were given discretion to require a second opt out. The court
could refuse to approve a settlemc_nt unless individual class members were afforded a new
opportunity.to request exclusion, even though they had not requésted exclusion at the fime the
class was certified.
| The Committee was virtually uniformly against this rule change and echoed the views
presented to the Advisory Committee by many practicing lawyers. Thé concern was that if
courts were to allow class members to routinely have this right for a second opt-out, it would
make cases harder to setile and make the seftlement process subject 'to manipulation by
objectors’ counsel who might be seeking to bé bought off vby making trouble, The provision was
criticized as adding uncertainty, potentially increasing cost and emboldening objectors.

At the joint -meeting of vthe NJSBA Class Action Committeel and the Class Action
Subcommittee of the Civil Practice Committee, the judges in attendance were divided on the‘
wisdom of this provision, J udge Corodemué was against it.on the grounds 'ihat it wmﬂd make it
harder to settle cases and hinder federal-state cooperation.. She pointed out that the increased
opportunity for a state class action to have additional opt-outs will increase uncertainty and
create a greater opportunity for chaos, Iudge, Walsh, however, was in faver éf the provision,
citing the importance of uniformity between the federal and state systcm’é and the advantage of
looking to federal caselaw for guidance. He alsq believed that many judges would not require

this second opt-out when all the parties were not asking for it but he nevertheless wanted to

retain that discretion for the trial judge.
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E. Objectors. The rule change sets forth the existing right of a class member
to object to a proposed seftlement but does not permit withdrawal of an objection without court
approval, This rule changé deals with the problem presented by objectors wh§ seek to objectto a
settlement solely to be bought off to permit the settlement té go forward. By requiring the‘ court
to approve any withdrawal of an objection, the court can examine the reasons for the withdrawal
or abandonment of an objection, determine whetheritison a grbund generally attributable to the
class, or whether it was based on unfair treatment of the individual objec{cr. The Committee
timught this was a desirable change. Any agreements with objectors would be required to be put
on the record and would accordingly need to be able to be defended. The knowledge that aﬁy
agreement would be required to be made pgblic ‘wpuld strengthen the parti“es’ abilities to resist

untoward requests.

V1  Attormey Appointment: Rule 23(¢)

This new rule provides a comprehensive procedure for the court to follow in appointing
class counsel. It requires class counsel to be appéinted at the time of class certification and sets
forth the requirement that the appointed 1counsel must | fairly and a&equately représent the
interests of the class.' The rule contains a list of the factors for the court to consider in appointing
class counsel. The Committee was in agreement with this rule change... From the plaintiff’s
standpoint, it was viewed as impdrtant to have consistency in the factors to which a court looked
in deciding to appoint class counsel and in the standards an applicant would be required to meet.
It will also eliminate the réce to the courthouse by having the court look at the qualifications of
counsel rather than who waé the first to file. From the defense perspective, the selection by the
court of class counsel would simplify the number of paz’ciés with whom defense counsel were
expected to deal. Also, defense counsel believed that case management would be madé easier by
the appointment of the most qualified plaintiff’s counsel.
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VII.  Attorney Fees Award: Rule 23(h)

This is also a new rule and sets forth the procedurgs to govern applications for attorneys’
fees in ;;lass actions. Afnong other things, the rule requires that the class be given notice of the
fee application, althoﬁgh unnecessary costs will normally be avoided by giving notice of clags
counsel’s fee motioﬁ 'a}ong with the settlement notice when there is a settlement. The rule does
not select a substantive basis for the fee award, for example, as to whether the award should be
made on a percentage of recovery method, or lodestar method, or a method that employs both
methods. The Committee supports this rule as clarifying the practice to be follo%led in applying
for an award of attorneys’ fees.

VI Interlocutory Appeals of the Class Certification Decision: Rule 23(f)

In 1998, the federal courts adopted Rule 23(f), which provides for interlocutory appeals
of the class certification decisioﬁ (éranting or denying) at the disdretioﬁ of the court of appeals,
The rationale behind the rule is that the class certification decision is the most critical decision in
L the‘ case. Without the qpportuﬁity to have .prompt review, the losing party may be forced to
cither settle tﬁe case or abandon the claims. Leave to appeél is.completely discretionary with the
court of appeals, a motion for leave to appeal mﬁsf be filed prompﬂy (within 10 days) and there
is no stay in the trial court unless‘otherwise‘ ordered. Since the :ena—;ztment of Rule 23(f), a
number of circult courts have established standérds for when they will grant leave for
intetlocutory appeal under Rule 23(f).

The Commi'ttee‘ was divided on whether New Jersey should adopt a rule similar to Rule
23(f) in viéw of New Jersey’s existing rxile with respect to interlocutory appeals. Tﬁose who
disfévor the rule point ,out'that there‘ are already numerous dccisiqns gfanting interlocutory
appeal of class certification decisions and that it is su;;erﬂuous to add a separate provision with

respect to class certification decisions when those decisions are already subsumed in New Jersey
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rules on interlocutory review, Those who support such an addition argue that the rule recognizes
the critical nature of the class certification decision and in arguing whether to grant or oppose
interlocutory appeal, the parties are élready citing to the appelléte division. the cases under Rule
23(f) which set forth such standards, in addition to citing New Jersey’s generalized standards for
interlocutory appeal. They argue it is important to maintain the parallel structure between the
two rules and to foster a separate body of New Jersey case law applicable to interlocutory
appeals of the class certification decision. .

CONCLUSION'

Except for the two provisions specifically identified, the Committee believes that the
recently enacted changes to the fcderal_ class action rule .should be adopted by New Jersey in its
class action rule. They reflect best practices and will serve as useful additional guidance as to
the procedures that.should be followed by courts and practitioners when handling class actions.
The Committee does not support adoption of the sgcond opt-out and is divided as'to whether
New Jersey should adbpt a separate ru}e providing for interlocutory appeals for class actions in
view of New J erseSf’s éxisting rule providing_for motions for leave to appeal.

The Comumittee rema;ins available to woric witﬁ tﬁe Civil P“ractice Committee to provide

- whatever additional input it deems appropriate.
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(ii) muay consider any other mittter perti-
nent to counsel's ability to fairly and ade-
quotely represent the inferests of the clasy

(tii} may direct potential class counsel to
provide information on any subject perti-
nent to the appointment and o propose
ierms for attorney fees and nonterabls costs;
“and _ _

(iv) may make further orders in connec-
tion with the appoiniment.

{2) Appointment Procedure.

(A} The court may designate interim coun-
sel to act on behalf of the putative class before
determining whether lo certify the action az o
class action.

(B) When there is ome applicant for ap-
poiniment as closs counsel, the court may ap-
point that applicant only if the applicant is
adequaie uwnder Rule 23(g)1)@B) and (C). If
more than one odequate applicant seeks ap-
pointment as class counsel, the court must
appoint the applicant best able to represent the
interests of the class. : s

{C) The order oppointing class counsel may
include provisions gbout the award of attorney
fees or nontavable costs wnder Rule 28(h). -

(h) Attorney Fees Award. In an action certified as
a class action, . the court may oward reasonable atior-
ney fees and nontaxable costs authorized by low or by
agreement of the parties as follows:

(1) Motien for Award of Attorney Fees, A
claim for an award of attorney fees and nontaxa-
ble costs must be made by motion under Rule
54(d)(2), subject to the provisions of this subdivi-
sion, at o time set by the court. Notice of the
motion must be .served on all parties and, for

motions by class counsel, directed to class mem-
bers in a reasonable manner.

{2} Objections to Motion. A class member, or
o party from whom payment is sought mao
object to the motion. i i

(3) Hearing and Findings. The court ma.y
hold o hearing and must find the facts ond state

its conclusions of law on the motion under Rule
52(a). .

(4) Reference to -Special Master or Magis-
trate Judge, The court may refer issues veloted

(B) An atlorrey appointed to serve as class
counsel must foirly ond adequotely represent

7 : : to the amount of the award to o special master or
the interests of' the cla.ss‘. to a magistrafe judge as provided in Rule
(C) In appointing class counsel, the court 5L (D). -

(i) must consider: '

o the work counsel has done in

identifying or investiguting poten-
* tial clatms tn the action,

® counsel’s ewperiénce in han-
dling class actions, other complex
litigation, and claims of the type
asserted in the action,

® counsel’s knowledge of the ap-
plicable law, and _

® the resources counsel will com-
mil {o represeniing the class;

EXHIBIT B



1998 Amendments

Subdivision (£, This permissive interlocutory appeal pro-
vision is adopted' under the power conferred by 28 USs.C.
§ 1292(e). Appeal from an order granting or denying class
certification s permitted in the sole discretion of the court of
appeals. No other type of Rule 23 order is covered' by t%us
provision. The court of appeals is given unfettered discretion
whether to permit the appeal, alin to the discretion exercised

. by the Supreme Court in acting on a petition for certiovari,

This discretion suggests an analogy to the provision in 28
U.S.C § 1292(b) for permissive appeal on certification by a

; distriet court. Subdivision (f), however, departs from the

§ 1291(b) model in two significant ways. It does not require
that the district court certify the certification ruling for
appeal, although the district court often can assist the parties
and court of appeals by offering advice on the desirability of
appeal. And it does not include the potentially limiting re-
quivements of § 1292(b) that the district court order “in-
volve[] a controlling question of law as to which there is
substantial ground for difference of opinion and that an
immediate appeal from the order may materially advance the
ultimate termination of the litigation.

The courts of appeals will develop standards for granting
review that reflect the changing areas of uncertainty in class
litigation. The Federal Judicial Center study supports the
view that many suits with class-action allegations present
familiar and almost rontine issues that are no rhore worthy of
immediate appeal than many other interlocutory rulings. Yet
several concerns justify expansion of present opportunities to
appeal. An order denying certification may coofront the

" plaintiff with a situstion in which the only sure path to

appellate review is by proceeding to final judgment on the

merits of an individual claim that, standing alone, is far-

smaller than the costs of litigation. An order granting certifi-
cation, on the other hand, may force a defendant to settle
rather than incur the costs of defending a class action and
run the risk of potentially ruinous lability. These eoncerns
can be met at low cost by establishing in the conrt of 2ppeals

a discretionary power to grant interlocutory review in cases’

that show appeal-worthy certification issues.

Permission to appeal may be granted or denied on the
basis of any consideration that the court of appesls finds
persuasive. Permission is most likely to be granted when the
certification decision turns on a novel or unsettled question of

law, or when, as a practical matter, the decision on certifica- -

tion is likely dispositive of the htigation,

The district court, having worked through the certification
decision, often will be able to provide cogent advice on the
factors that bear on the decision whether to permit appeal.
This sdvice can be particnlarly valuable if the certification
decision is tentative. Even as to a firm certification decision,
a statement of ressons bearing on the probably benefits and
costs of immediate appeal can help focus the court of appeals
decision, and may persuade the disappointed party that an
attempt to appeal would be fruitless. .

The 10-day period for seeking permission to appeal is
designed to reduce the risk that atiempted appeals will
disrupt continuing proceedings. It is expected that the courts
of appeals will sct quickly in making the preliminary deter
mination whether to permit appeal. Permission to appeal
does not stay trial cowt proceedings. A stay should be
sought first from the trial court. If the trial court refuses a
stay, its action and any explanation of its views should weigh
heavily with the court of appeals. .

Appellaie Rule 5 has been modified to establish the proce.

dure for petitioning for leave to appeal under subdivision (f).-

) . 2003 Amendments
[Bffeciive December 1, 2003, absent contrary Congressional
action.]
Subdivision (c). Subdivision {¢) is amended in several
respeets. The requirement that the court determine whether

to certify a class “as soon as practicable after commencement

of an action” is replaced by requiring determination “at an

early practicable time” The notice provisions are substantial-
Iy revised.

Paragraph (1). Subdivision (¢){1)(A) is changed to require
that the determination whether to certify a class be made “at
an early practicable time” The “as soon as practicable”
exaction neither reflect 8 prevailing practice nor captores the
many valid reasons that may.justify deferring the initial

-eertification decision. See Willging, Hooper & Niemie, Em-

pivical Study of Closs Actions in Four Federal Disirict
Courts: Final Report to the Advisory Commillee on Civil
Rules 26-36 (Federa) Judicial Center 1996).

Time may be needed to gather information necessary to
make the certification decision. Although an evaluation of the
probable outcome on the merits is not properly part of the
certification decision, discovery in- aid of the certification
decision often includes information required to identify the
nature of the issues that actually will be presented at trial. In’
this sense it is appropriate to conduct controlled discovery
into the “merits,” limited to those aspects relevant to maldng
the certification decision on an informed besis. Active judidal
supervision may be required to achieve the most effective
balance that expedites an informed certification determina-
tion without forcing an artificial and ultimately wasteful
division between “certification discovery” and “merits discov-
ery.” A critical need is to ‘determine how the case will be
tried, An increasing number of courts require a party re-
questing class certification to present a “trial plan” that
describes the issues likely to be presented at frial and tests
whether they are susceptible of class-wide proof. See Manual
For Complex Litigation Third, § 21,218, p. 44; § 80.11, p.
214; § 30.12, p. 215. '

Other considerations may affect the timing of the certifica-
tion decision. The party opposing the class may prefer to win
dismissal or summary judgment as to the individual plaintiffs

- without certification and without binding the class that might

have been certified. Time may be needed to explore designa-~
tion of class counse! under Rule 23(g), recognizing that in
many .cases the need to progress toward the certifieation
determination may require designation of interim counsel
under Rule 23(e}{2)(A). '

Although many circumstances may justify deferring the
certification decision, active management may be necessary
to ensure that. the certification decision is not unjustifiably
delayed. . )

Subdivision (¢}(1XC) reflects two amendments, The provi-
sion that a class certification “may be conditional” is deleted.
A court that is not satisfied that the requirements of Rule 23
have been met should refuse certification until they have
been met. The provision that permits alteration or amend-
ment of an order granting or demying class certifieation is
amended to set the cut-off point at final judpment rather.
than “the decision on the merits.” This change avoids the
possible ambiguity in referring to “the decision on the mer-
its,” Following a determination of Hability, for example,
proceedings to define the remedy may demonstrate the need
to amend the class definition or subdivide the class, In this
setting the final judgment congept is pragmatie, It is not the
same as the concept used for appeal purposes, but it shoald
be flexible, particularly in protract ed litigation,

The authority to amend an order under Rule.Z3(eX1)
before final judgment does not restore the practice of “one-
way intervention” that was rejected by the 1966 revision of
Rule 23, A determination of liability after certifieation, how-
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Paragraph (1)(A) does not apply if “a statute provides
otherwise.” This recognizes that provisions of the Private
Securities Litigation Reform Act of 1995, Pul. L. No, 104-67,
109 Stat. 737 (1995) (codified in various sections of 15 1.8, C)
contain directives that bear on selection of a lead plaintif
and the retention of counsel. This subdivision does not pur-
port to supersede or to affect the interpretation of those
provisions, or any similar provisions of other legislation,

Paragraph 1(B) recognizes ¢ hat t he primary responsibili-
ty of class counsel, resulting from sappointment as class
counsel, is {o represent the best interests of the ¢lass, The
rule thus establishes the obligation of class counsel, an
obligation that may be different from the customary obli-
gations of counsel to individual clients. Appointment as class
counsel means that the primary obligation of counsel is to the
class rather than to any individual members of it. The class

. representatives do not havé an unfettered right te “fire”
class connsel. In the same vein, the cless representatives
cannol command class counsel to accept or reject a settle-
ment proposal. To the contrary, class counsel must determine
whether seeking the court’s approval of a settlement would
be in the best interests of the class as a whole.

Paragraph (1XC) articulates the basic responsibility of
the cowrt to appoint class counsel who will provide the
adequate representation called for by paragraph (AXB). It
identifies criteria that must be considered and . invites the
cowrt to consider any other pertinent matters. Although
couched in terms of the cort’s duty, the listing also informs

counsel seeking appointment about the topics that should be-

addressed in an application for appointment or in the motion
for class certification,

The court may direct potential class eounwe] to provide
additional information about the topics mentioned in para-
graph (1Y{C) or about any other relavant topic. For example,
the court may direct applicants to inform the court concern-
ing any agreements about a prospective award of attorney
fees or nontaxable costs, as such-agreements may sometimes
be significant in the selection of class counsel. The court
myight also direct that potential class counsel indicate how
- parallel litigation might be coordinated or consolidated with ¢
he action before the court.

The court may also divect counsel to propose terms for a
potential award of attorney fees and nontaxable costs, Attor-
ney fee awards are an important feature of class action
practice, and attention to this subject from the outset may
often be a productive technigue. Paragraph 2XC) therefore
authorizes the court to provide directions about attorney fees
and costs when appainting class counsel. Becanse there will
be numerous class actions in which this information is not
likely to be useful, the court need not consider it in all class
actions,

Some information relevant to class counsel appointment
may involve matters that include adversary preparation in a
way that should be shiclded from disclosure to other parties.
An appropriate protective order may be necessary to pre-
serve confidentiality,

In evaluatmg prospective class counsel, the court should
‘weigh all pertinent factors. No single factor should necessari-
ly be determinative in a given case, For example, the re-
sources counsel will commit to the case must be appropriate
to its needs, but the court should be careful not to limit
consideration t o lawyers with the greatest resources,

1f, after review of all apphcants the court concludes that
none would be satisfactory class counsel, it may deny class
certifieation, reject all applications, recommend that an appli-
cation -be modified, invite new applications, or make any
other appropriate order regarding selection and appointment
of class counsel.

Paragraph (2), This paragraph sets out the procedure that
should be followed in appointing class counsel, Although it
affords substantial ﬂexxbxhty, it provides the framework for
appointment of class counse] in all class actions. For eounsel
who filed the action, the materials submitted in support of
the motion for class certification may suffice to justify ap-
pointment so long as the information deseribed in paragraph
(ZYAIXC) is included. If there are other applicants, they
ordinarily would file 2 formal applcation detafling their
suitability for the position,

In 2 phlaintiff class action the court usually wouid appoint
as class counsel only an attorney or attorneys who have
sought appointment. Different considerations may apply in
defendant class actions.

The rule states that the eourt should appoint “class coun-
sel.” In many instances, the applicant will be an individual
attorney. In other cases, however, an entire firm, or perhaps
nurmeious attorneys who are not otherwise affiliated but are
collaborating on the action will apply. No rule of thumb
exists to determine when such arrangements are appropri-
ate; the court should be alert to the need for adequate
staffing of the case, but also to the rmk of overstaffing or an
ungainly counsel structure,

Paragraph (2} A) authorizes the cowt fo designate inter-.
im counsel during the pre-certification period I necessary to
protect the interests of the putative class. Rule 23(e)(1XB)
directs that the order eertifying the class include’ appoint-
ment of class counsel, Before class certification, however, it
will psually be important for an sttorney to take action to
prepare for the certification decision. The amendment to
Rule 23(c)1) recognizes that some diseovery is often neces-

sary for that determination. It also may be important to

make or respond to motions before certification. Settlement
may be discussed before eertification, Ordinarily, such work
is handied by the lawyer who filed the action. In some cases,
however, there may be rivalry or uncertainty that makes
formal designation of interim counsel appropmte Ruié
23(gX2)(A) authorizes the court to designate interim counsel
to act on behalf of the putative class before the eertification
decision is made. Failure to make the formal designation
does not prevent the attorney who filed the setion from
proceeding in it. Whether or niot formally designated interim
counsel, an attorney who acts on behalf of the class before
certifieation must act in the best interests of the class as &
whole, ¥or example, an attorney who negotiates a pre-
certification settlement must seek a settlement that is fair,
reasonable, and adequate for the class.

Rule 23(c)(1) provides that the court should decide whether
to certify the class “at an eavly practicable time,” and directs

that elass counsel should be appointed in the order certifying

the elass. In some cases, it may be appropriate for the court
to allow a reasonable period after commencement of the
action for filing applications to serve as class counsel. The
primary ground for deferring appointment would be that
there is reason o anticipate competing applications to serve
as class counsel. Examples might include instances in which
maore than one class action has been filed, or in which other




.




tion” that might “shortchange efforts to seek effective fnjune-
tive or declaratory relief™).

Any directions or orders made by the court in connection
with appointing ¢lass counsel under Rule 23(g) should weigh
heavily in making a fee award under this subdivision.

Courts have also given weight to agreements among the
‘parties regarding the fee motion, and to agreements between
class counsel and others about the fees claimed by the
motion. Rule 54(aA{2)(B) provides: “If directed by the comt,
the motion shall also disclose the terms. of any agreement
with respect to fees to be paid for the services for which
claim is made,” The asgreement by a settling puity not to
oppose a fee application wp {o a certain amount, for example,
fs worthy of consideration, but the court remains responsible
to determine a reasonable fee, “Side agreements” regar chng
fees provide at least perspective pertinent to an appropriate
fee award,

In addition, courts may take account of the fees charged
by class eounsel or other attorneys for vepresenting individu-
al dalmants or objectors in the case. In determining a fee for
class counsel; the court’s objective is to ensure an overall fee
that is fair for counsel and equitable within the class. In some

".circumstances individual fee agreements between ¢lass coun-

sel and class members thight have provisions inconsistent
with those goals, and the court might determine that adjust-
ments in the clags fee award were necessary as a vesult,

Finally, it is important to serutinize separately the applica-
tion for an award covering nontaxable costs. If costs wele
addressed in the order appointing class counsel, those di-
rectives should be a presumptive starting point in determin.
ing what is an appropriate award.

Paragraph (1). Any claim for an awavd of attorney fees
must be sought by motion under Rule 54(d)(2), which: invokes
the provisions for timing of appeal in Rule 58 and Appellate
Rule 4. Owing 'to the distinctive features of class action fee
motions, however, the pwvxsmns of t his subdivision control
disposition of fee motions in class actions, while Rule 54(d)(2)

. apphes to matters not addressed in this subdivision.

“The court should direct when the fee motion must be filed,
For motions by ¢lass counsel in cases subject to court veview
of 2 proposed settlement under Rule 23(e), it would be
important to requive the filing of at Jeast the initial motion in
time for inclusion of information about the motion in the
notice -to the class about the proposed settlement that is

_required by Rule 23(e). In cases litigated to judgment, the

court might also order class counsel’s motion to be filed
promptly so that notice to the class under t his subdivision

-(h) can be given.

Besides service of the motion on all parties, notice of class
counsel’s motion for attmnev fees must be “directed to the
class in a reasonable manner.” Becaunse members of the class
have an interest in the arrangements for payment of class
counsel whether that payment eomes from the class fund o
ie made directly by another party, notice is required in all
instances, In cases in which settlement approval is contem-
plated under Rule 23(e), notice of class ¢ounsel’s fee motion
should be combined with notice of the proposed settlement,
and the provision regarding notice to-the class is parallel to
the requirements for notice under Rule 23(e). In adjudicated
class actions, the court may calibrate the notice to avoid
undue expense.

Paragraph (2), A class member and any party from whom
payment is sought may object to the fee motion. Other
parties—for example, nensettling defendants«—ma; not ob-
ject becavse they lack a sufficient intevest in the amount the
cowt awards. The rule does not specify a thme limit for
making an objection. In setting the date objections are due,
the eourt should provide suflicient time after the full fee
motion is on file to enable potential objectors to examine the
motion,

The court may allow an objector discovery relevant to the
ohjections, In determining whether to allow discovery, the
court should weigh the need for the information against the
cost and delsy that would attend discovery. Ses Rule
26(b)2). Oue factor in determining whether to authorize
discovery is the completeness of the material submitted in
support ‘of the fee motion, which depends in part on the fee
measturement standard applicable to the case. If the motion
provides thorough information, the burden should be on the
objector to justify discovery to obtain further information.

Paragraph’ (3). Whether or not there are formal Ob_]EC-

‘ions, the court must determine whether a fee award is

justified and, if so, set a veasonable fee. The rule does not
require a folmal heaving in all cases. The form and extent of
2 hearing depend.on the civcumstances of the case. The mle
does require findings and conclusions under Rule 52(a).

Paragraph (4). By incorporating Bule 54(d)2), this provi-
sion gives the court broad suthority to obtain assistance in
determining the appropriate amount to award. In deciding
whether to divect submission of such questions to a special
master or magistrate judge, the court should give appropri-
ate consideration to the cost and delay that such a process

_ might entail.
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Report of the Offer of Judgment Subcommittee - 2005 |

L Background

The Subcommittee was established in the 2000-2Q02 rules cycle to stﬁdy New Jersey’s version
of the Offer of Judgment rule, codified at R. 4:58-1 through R. 4:58-4, and to recommend ways to |
simplify the rule, to clarify its application, and to make it generally more ﬁseful. The work of the
Subcommittee was carried over to the 2002-2004 rules cycle.

Various suggestions, including the total abQIition of the rule,‘ were presented to the Committee.
After much discussion'an_d debate over a series of Committee meetings, a majority of the members of
the full .Comm'ittee voted in favof_of retaining the Rule and recommended certain amendments directed
toward making the Rule easier to understand' and apply. That recommendation, along with a minority
report advocating elimination of the Rule in its entirety, was presented to the Supreme Court at the end -
of the 2002-04 rules cycle. The Court accepted the Committee’s recomﬁlendatioﬁs and implemented the
amendments which becéme effective in September 2004. |

Specifically, the Court approved in 2004 the Committee’s recommendation to eliminate the
Rule’s distinction between liquidated and unliquidated damage cases for purposes of determining an
offeror’s entitlement to‘ an award of fees. The Court'also adopted the Committee’s suggestion that the
© 20% “miscalculation factor,” previously set forth in thé Ruie only for unliquidated damages cases, be
applied across the board to all cases. ‘Thé Court also codified the Committee’s recommendation to add a
provision allowing the Rule to be invoked for offers to settle per quod claims.

At the outset of the 2004-06 rules _lcycle;the Committee determined that the Subcommittee
should continue its study of the Rule, especially in light of several recent court opinions addressing the
application of the Rule to different situations. A's part of its charge, the Subéommittee also was asked to

renew consideration of whether the Rule should be eliminated.



The Subcommittee held two meetings and had several conference calls prior to the submission of

this report.
II1. Issues

A. Retention/Elimination of the Rule (Reprise)

On the threshold issue of whether the Rule should be eliminated, the Subcommittee members
were almost unanimous in their belief that the Rule should be retained». The Subcommittee majority is of
the view that the Rule can serve as a»usefﬁl settlement tool, despite the substvantive and procedural
difficulties that it sometimes poses.' |

However, the Subcommittee agreed that the eﬁtensively-researched minority report of Professor‘
Goldberg advocating the Rule’s eradication should be transmitted to the full Committee for its
consideration. Among other things, Prc;fessor Goldberg posits that the Rule exacerbateé ‘informational
disparities between plaintiffs and defendants. She also contends that the Rule unduly promotes
settlement, reducing the incentive of plaintiffs to vindicate protected rights and 'ther‘ebf causiﬁg society
to lose informati-on'aboﬁt public harms that would have been spotlighted in court proceedings. Aithough
other Subcommittee members did not share those negative perceptions, it was felt that Professor
Goldberg’s detailed critique of the Rule deserves the full Committee’s attention.

- If the Rule is retained, Professor Goldberg offers seveEaI suggeétions' for revising it‘ to aba‘ce fhese
| alleged negative consequences. The Subcommittee’s considered those suggestions as part of its

evaluation of further vame'ndments to the Rule. 'Professor Goldberg’s report is included herewith as

Attachment II.2

' For addltlonal background, the Subcommittee refers to the detailed “Majority Report” (favormg the Rule’s elimination) and
“Minority Report” (favoring the Rule’s retention) generated in the 2002-04 rules cycle. The competing reports identify a host of
policy and practical arguments for and against the Rule, which are not repeated at length here, but are attached to this report for easy
" reference as' Attachment I.  As noted, a majority of the Committee reversed its position and presented its recommendation for
retention of the Rule to the Supreme Court in the 2004 cycle.

% The Subcommittee also was furnished with a draft article recently prepared by two law professors who conducted an empirical
study of New Jersey’s offer-of-judgment rule. The researchers, using data from a large national insurer, examined third-party civil



Assuming, once again, that the Rule is retained, the Subcommittee identified the following
specific issues fo1; potenﬁal revision: (1) the applicability of the Rule to cases involving claims that, by
virtue of statute of otherwise, are subject to mﬁnda‘_cory or discretionary fee shifting, (2) the opération of
an offer of judgment in cases with multiplé defendants, (3) the applicability of the Rule to cases where
injunctive rélief as well as money damages are sought, and (4) the time frame for tendering an offer.

Those discrete issues are discussed below.

B. Fee Shifting Cases

. The Subcommittee recognized that, independent of any fee shifting triggered under Rule ‘.4:5 8, a
prevailing party in-a given case may be entitled to recover counsel fees under statutory provisions (e. g.,
the Consumer Fraud Act; the Law Against Discrimination; CEPA; federal Section 1983), court rules
(e.g., frivolous litigation, first-party claims against insurers), case law (e.g., Iege{l malpractice; bad faith
claims against insurers) and/or “loser-pays” contractual agreements between the parties. The presence

of one or more of these substantive bases for fee-shifting mlay complicate the application of Rule 4:58.
As an initial matter, the Subcom_ihittee recommends that the Offer of Judgment Rule should not
| authorize a duplicative award of fees to a litigant independently entitled to counsel fees by operation of
statute, contract, court rule or some other substantive provision. For eXample, if a Consumer Fraud Acty

plaintiff makes a Iﬁretrial offer under Rulle. 4:58 which is rejected by the defendant, and then obtains a

actions filed in New Jersey between 1992 and 1997, tracking the outcomes and defense costs in those cases through 2004. Their
study found that after the Court amended Rule 4:58 in 1994 to remove the former $750 cap on recoverable attorney’s fees, New
Jersey experienced statistically-significant reductions i the length of and the defense costs expended in such cases. In particular, the
duration of the sampled cases filed after 1994 declined by 7% and the insurer’s defense costs dropped by 20%--reductions not
matched by data from neighboring states lacking an offer-of:judgment rule as rigorous as New Jersey’s. The authors praise New
Jersey’s present version of the Rule as a useful device to resolve lawsuits sooner with less transactions costs. The full report may
be accessed at hal-law.usc.edu/cleo/workshops/04-05/documents/yoon.pdf.

Although the Subcommittee members appreciate this unprecedented effort to develop empirical data about the Rule, they
suggest that the authors’ .causal conclusions be approached with caution. The study did not track or otherwise identify cases in
which an offer of judgment under the Rule was actually tendered. In addition, the recent decline in the disposition times of civil
cases in New Jersey may be attributed to other causes, such as the state judiciary’s increased case management efforts and the
enactment of other Rule changes, including the various “Best Practices” reforms adopted in 2001. With those caveats in mind, the
Subcommittee does recommend that the draft article be presented to the Supreme Court upon securing the permission of the authors.



verdict that exceeds 112.0% of that offer, the plaintiff’s counsel-fee recovery shéuld be confined to the
fees awarded by thé court under the Act The Subcommittee sees no reason to provide a windfall of
“double counsel fees” through the mechanism of the Offer of Judgment Rule. Indeed, under the LAD
“and various other fee-shifting statutes, a tnal court' already may be enhancing the fee award to a

prevailing plaintiff by a “mulﬁplier” factor, see Rendine v. Pantzer, 141 N.J. 292 (1995), making any

further enlargement of the fee under @Q '4:58 ﬁnne.cessary and potehtially punitive. The Subcommittee
suggests that an explicit proyision be added to Rule 4:58 to prohibit supﬁ duplicative fees.

The more difﬁcuﬁ séenario arises where a party-vbringing a-claim that may substantively entitle
that party to counsel fees declines an offer of judgment tendered under Rule 4:58, and thereafter prevails
at trial but fails to obtain a verdict that reaches 80% of the rejected offer. In that scenario, any fees
awarded tb the defendant under Rule 4:58 might offset in full or in part--or éurpass--the counsel fees
independently recoverable bf the prevailing plaintiff. In ce;ftain contexts such an offsetting fee award
may interfere with public policy considerations undefl}}ing the substantive.fee-shiﬁing claim.

The Subcommittee unanimously agreeé thét the provisions of Rule 4:58 sho*qld be applied in the
ordinary course where the settlement offeree’s substantive basis for fee—shiftir_lg against the sé;ttlement

offeror arises under an enforceable, arms-length' contractual provivsion. For example; if a valid
commercial cohtract has a “1qser-pay3” fee—shi_'fting proVision, the Subcommittee finds no reason to
protect the litigant who prevails on that contract at trial from sustaining an offset of its recoverable
counsel fees under Rule 4:58, Thus, if the plai‘ntiff suing under such a contract rejécted an offer of
judgment‘and ultimateiy obtained a verdict that was less than 80% of the offer, ‘;he prevailing blaintiff’ s
counsel fees should be offset by the defendant’s post-offer counsel fees. ThlS possible “netting” effect
on the winner’s fees might encourage.the settlement of such commercial lawsﬁits, and would not

manifestly conflict with any established legislative or judicial policies.



The Subcommittee does have concerns, however, about the impact of sﬁch “netting” upon
claimants who seek to vindicate their rights under statutes and court rules that inclﬁde counsel fees as a
form of remedial relief. In such settings, the defenidant’s recovery of an offsetting fee under Rule 4:58
arguably dilutes the public policy imperatives that underlie the claiﬁaant’s cause of aétion.

On the éther hand, some membérs of the Subcommittee bélieve_ that the offer-of-judgment rule
may have desirable effects in curbing excessive litigiousness by lawyers who bring (or who unduly
prolong) fee-shifting case§, and in promoting the earlier settlement of such cases. At ;cimes the plaintiff’s
lawyer’s motive to accumulate recove?able Eillable hours ‘in a fee—éhifting case may be driving the
litigation; in such contexts the potential adverse consequences undér Rule 4:58 of rejecting a defendant’s
reasonable offer of judgment could serve as an appropriate countgr-inc_enﬁve.

With these competing concerns in mind, the Subcommittee members identiﬁeci six possible
options for the applicaﬁon_ of Rule 4:58 to cases involving a fee-shifting ciaim grounded upon a legal

basis other than a contractual fee-shifting provision3:

1. Mechanical implementation of Rule 4:58, resulting in the “netting” of competing fee

awards to each side;
2. A carve-out, declaring Rule 4:58 inapplicable to all statutory fee-shifting cases;

3. Affording discretion to the trial judge to weigh numerous factors, and determine a net

equitable award of attorneys’ fees to either the plaintiff or the defendant;

* For ease of expression, this Report shall use the phrase “statutory fee~shifti‘ng” to encompass all cases in which attorney’s fees are
recoverable by a prevailing party on a substantive basis other than those arising under the terms of a contract. At least one
Subcommittee member would include only fee-shifting enactments of the Legislature within this category, and would let the Offer of

Judgment Rule freely operate in other fee-shifting cases. That viewpoint was not shared by a majority of the Subcommittee, given the
~ assorted public policy considerations at stake.



4, In lieu of nétting fees, imposing a temporal cut-off upon a claimant’s recovery of
statutory attorneys’ fees for services incurred after the claimant was served with a
reasonable offer of judgment, effectively capping the amount of fees recoverable by the

claimant if the verdict proves to be less than 80% of the rejected offer; and

5. 'A “safety net,” allowing for the reciprocal implementation of fee shifting to both parties,
with the proviso that under no circumstances would the prevailing ¢laimant on a statutory fee

claim be required to pay any net fees to the opposing party.

6. A “compromise blend” of options (3) and (5), creating a rebuttable presumption that a
claimant prevailing on a sfatutory claim would not have to péy net fees to the other side
unless the trial judge determines in his or her _discretion that the presumption should be
overcome.

Of these possibilities, Option 1 (mechanical’ implementation) and Optioh 2 (the carve-out)
represent the most éxtreme alternatives. By comparison, Optiohs 3, 4, 5 and 6 provide interinediat:
‘methods for abating the impact of the éonSequences of Rule 4:58 upbn claimants in statutory fee cases.

Most of the Subéommittee members preferred such an intermediate approach, leaning against
bqth Options 1 and 2. However, there Were no dominant .prelferences within the Subcommittee
.concerning Options 3, 4, 5 and 6. |

Some members of the Subcommittee feel that the competing equities raised by offsetting fee
claims are best sorted out by the trial judge in his or her discretion (Option 3). Having presumablvy

gained “a feel for the case,” the trial judge can make a contextualized assessment of whether it is fair,



both procedurally and éubs’tantively, to impoée upon' a plaintiff the full brunt of the fee-shifting
- consequences of the Offer of Judgment Rule. To guidq that discretion, the Subcdmmittee chair
developed a prosted list of factors (see Attachment III) for the trial judge to weigh and apply. Those
Subcommittee members who fa_véred Opti.on 3 generally supported that proposed recitation of factors.

Conversely, a slight majority of the Subcommittee expressed concerns that a d_iscretidnary Rule
would lead to unpredictable and inéonSistent results, Vafying fro'm judge to judge and from case to case.
They suggeéted that the mandatory nature of fee—slﬁfting under the present Rule is a virtue, not a vice,
one that makes the offer-of-judgment device more attractive to use and more understandable to clients.

As alternatives to judi§1a1 discretion, Opﬁori 4 (the temporal cut-off) and Option 5 (the safety
net) provide bright-line methods to temper the bossible harsh impactAof Rule 4:58 fee-shifting .upon a
prevailing statutory claimant. Option 6 (the comprémise blend) is based on ihe bright-line of Option 5
tempered by judicial discretion. However, neither of these options garnered a majority endorsement
from the Subcommittee. | |

There was also a concern expressied that Option 4 may tfansgresé legislative prerogatives, insofar
as it curtajls a étatutory remedy to claimants ﬁnder fee-shifting statutes. R

If Option 3 (judicial discretion) is approved by the full Committee, the Subcommittee believes
that the Rule should express a rébuttable presumption about whether any offsetting fees triggered by the
Offer of Judgment‘proc‘edure should be waived or abated. Acéordingly, Attachment IVisets forth such a
pr¢sumption. Speciﬁcally, it pfesurhes that a court should approve a discretionary waiver or abatement
of fees recoverable unde__rvthe _Rule only in circumstances where the imposition of an offsetting fee is
“contrary to the interest of justice.”

After much discussion, four Subcommittee 'members voted in favor of Option 3 (judicial

discretion), but the remaining five votes were divided among the other four options (4, 5 and 6). Hence,



a slight majority of the subcommittee prefers a- bright-line test to judicial discretion, but the
Subcommittee reached no consensus as to which bright-line test to recommend to the full Committee. In

fairness, all six options are presented to the full Committee for its consideration.

C. Multiple Defendant Cases.

After Schettino v. Roizman, 158 N..I . 476 (1999), in which the Court pointéd out the need for R.
4:58 to clarify its application to multi-defendant' cases, subsection R. 4:58-4 was added to the Rule, That
provision delineates the standards and procedures for situations in which one of several defendants
singularly tenders an offér of judgment.

1. Joint Offers by Multiple Defendants

The Rule stiH lacks, however, a mechanism to enable multiple defendants to make jointly an
aggregated offer to the plaintiff. Such a me'chanism‘ was proposed by the late Judge Walsh and endorsed
by the then—exiéting Offer of Judgment éubcommittee in a prior rules cycle.

The Walsh Proposal would 'éllow a joint voffer of judgment to be made by defendants, provided
that the defendants agree upon their res_pective shares of céntributions to the offer or, alternatively, agree
to a procedure fof the promiat resolution of their respeétive shares of resbonsibility. If the defendants do
not agree on such an allocation procedure, the provisions of the Al;cernati\}e Procedure for. Dispute
Resolution Act, N.J.S.A. 2A:23A~1 et Seq. would be implemented by default. Sée Attachment V. For
reasons that are unclea;r to the present Subcommittee, the broﬁosal was never adopfed.

A majority of the presenft Subcommittee members favor the revival and adoption of Judge
Walsh’s proposal. If that concept is approved by the present full Committee, the specific language

proposed by Judge Walsh might be redrafted to make more explicit in the Rule the time frames for the

defendants to begin and complete the allocation process.



2. “Package” Offers by a Plaintiff to Multiple Defendants
As a related item, the Subcommittee also considered the observation by Judge Ciancia in

Gonzalez v. Safe and Sound Security Corp., 368 N.J. Super. 203, 214 n.1 (Apjo. Div. 2004), where he

noted that the present Rule lacks é mechanism for a plaintiff to make a “package” offer of judgment to
multiple defendants. Although nothing in -the texf of the present Rule precludes such an offer, the
Subcommittee recognizes. inherent ﬁroblems in determining when the Rule would be triggered, and how
td allocate fees among the group of defendants who fail to accept the package offer.

| - If, hypo’ch‘etically, one or more of the defendants were “hoidouts” and refused to contribute to the
proposed settlement package, it might be unfair to the other defendants to be saddled with the fee-
shifting .consec'lu'ences of that offer’s rejection. Also, if the package offer from the plaintiff were
tendered to less than all of the defendants, the verdict sheet would need to allocate the percentage shares
of liability for each defendant, so that the “success” of the plaintiff against the defendants who rejeéted
the pretrial offer can be measured.

Given these potential complications, the Subcommittee declines to draft a specific provision
addre.ssing a plaintiff’s "offer to multiple defendants. Instead, the Subcommittee suggests that this
scenario, and any problems that may ensue, be léft to case law déyelopments.’

3. Plaintiff Offers to Single Defendant in Multi-Defendant Case .

The Subcommittee did agrée, howeﬁver, that a plaintiff should be able to tender an offer of
judgment to a single defendant in a muIti;defendant case, SO loﬁg as thé verdict sheet allocates fault so
that single defendant’siliability can be fixed and compared with the pfetrial offer. A simple eﬁnendment

to the Rule authorizing such one-defendant-at-a-time offers could be beneficial.

D. an-Monetafy Relief.



The Subcommittee discussed the feasibility of applying the Rule to cases where injunctive or
other non-monetary reliéf, as well as money damagés, is sought.

Some of the Subcommittee members felt that the Rule would be too difﬁcult, if not 'i‘rnpOSSible,
to administer When the offer of judgment or tﬁe Verciiét contains a mixture of non-monetary and '
monefary remedies. In paﬁicular,' measuring dégrees of' “success” in inj-unctive cases may be highly
'comp.licated and subjective. The 20% miscalculation_factof (“fudge factor”) may be very difficult to
apply if a party’s “Victory” or “loss” in the case embraces both monetary and non-monetary components.
(Fo’)r example, if plainﬁff Wms an injunction, But TECOVers modest-damages that are only 66% of the:
defendant”s pretrial offer of a cash-only judgmenf, did the plaiﬁtiff fail to attain SO% of what had been
“offered? What if thg injunction was very important to the plaintiff, and his or her quest for damages only
a secondéry goal?) Others fel‘c that the trial judge was in the best position to confrﬁnt thése issues.

chordingly, the Subcommittee could not formulate a specific proposal to address .all the

variables inherent in “mixed” damages-plus-other-relief cases. Instead, the Subcommittee recommends

leaving the non-monetary relief scenario to be handled on a case-by-case basis in the courts.

E. The Time for Making an Offer

The Subcommiﬁee discussed whefher it should propose a time interval before which an offer of
judgment could be made. It was proposed and agreed that R. 4:58-1 should be amended td provide that
an offer of judgment should not be tendered any earlier than 60 days after the filing of the last
responsive pleading of the original parties. This addresses, at least to some degree, the concern that the
recipient of an offe‘r of judgment may not have sufficient information to evaluate the merits of an offer

of judgment in the earliest stages of a case. The proposed amendment is included as Attachment VL.
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I Conclusion
From the time that this Sﬁbcomrhitteé was originally formed to study the Offer of Judgment Rule
and its applicability, the New Jersey appellate courts have issued a number of opinions addressing the
rule in speciﬁc contexts.. This increased attention to the Rule has demonstrated both its more frequent
usé but also its complexity, and thus provides support for the charg: to the Subcommittee to improve
and clarify the rule for general praétice. Accordinély, the Subcommittee proposes these amendménts in
furtherance of those goals.
Respectfully submitted,
Hon. Jack M. Sabatiho, J.S.C., Chair
.Hon. Claude M. Coleman, J.S.C.
Hon. Marianne Espinosa, J.S.C.
| Professor.Suzanne Goldberg
Jeffrey J. Greengaum, Esq.
Ralph J. Lamparello, Esq.
Gary Potters, Esq
James A. Schragger, Esq.
Michael S. Stein, Esq. -
- Mary F. Thurber, Esq.
Thomas P. Weidner, Esq.
Att;achments:
L Majority and minority reports from 2002-2004 rulels cycle
IL Minority report authored by Professor Goldberg

III.  Proposed R. 4:58-5
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MAJORITY REPORT OF THE CIVIL PRACTICE COMMITTEE :
RECOMMENDING DELETION OF R. 4:58, OFFER OF JUDGMENT

The Civil Practice Committee, by a majority, recommends to the Supreme Court that R, 4:58,
the offer of judgment rule, be deleted.

The Committee's basic reason for making this recommendation is that as a result of the 1994
amendment eliminating the $750 cap on counsel fees, the rule is apparently beihg used primarily as a
fee-shifting device in contravention of the American rule, to which our Court has remaihed

stalwartly committed, rather than for its intended purpose as a settlement mechanism. At the same

time the utility of the rule as a settlement vdevice has been substantially diminished by other .

‘developments which have occurred since its original adoption in 1969, These include the

prejudgment interest rule, R. 4:42-11(b), adopted in 1972, applicable to tort actions, and the Supreme

Court's decision in Bak-A-Lum Corp. v. Alcoa Building Prod., 69 N.J. 123, 131 (1976), affirming

the court's authority to award préjudgment interest in contract cases as an equitable matter.
Moreover, costs exclusive of counsel fees are routinely awarded to the prevailing party.

Furthermore, since the adoption of the offer of judgment rule in 1969 we have instituted a number of

early settlement procedures including mandatory non-binding arbitration pursuant to R, 4:21A, all of

the complementary dispute resolution techniques provided forby R. 1:40, and other court-initiated
settlement events. Finally the 1996 amendment of R. 1:4-8, the frivolous-suit rule, is also designed
‘o weed out unmeritorious litigation. There is thus substantially less need for the offer of judgment
= as a settlement technique now than there was when the rule was originally adopted, and its
sion from a settlement technique to a fee-shifting device has, in the Committee's view,

! the rule cbunterproductive. These considerations are significantly compounded by the

complex manner in which the rule is drawn, resulting in difficulty and uncertainty of

?rior to the 2000 amendment eliminating the counsel fee cap, the rule was rarely used, '

of the cap has resulted in its vastly increased use, and questfons are now continually



i

arising 4regarding its construction and interpretation. The Appellate Division has had more litigation
involving the rule since the 2000 amendments than in the preceding three decades put together,

First, by way of briefest background, R. 4:58 was only roughly patterned on the cognate

federal vrule, Fed. R Civ, Proc, 68, whi;:h limits the consequences of failure to accept an offer of
judgment to costs (although in recent years costs havé been deemed fo include counsel fees allowed
by fee-shifting statutes). The states following the federal rules incorporated that limitation as well.
When our rules were comprehensively revised in 1969, we made a major departure from the federal
rule by envisioning offer of judgment as a potentially useful settlement technique only ifit offered a
real incen_tive to settlement. We hoped to d_o so at that time by including an award of interest as well
as a counsel fee capped at $750. At the same time, in order to avoid the problems in accurately
predicting the value of an unliquidﬁted darﬁages case and to protect the no-caused plaintiff, we
provided for a twenty percent miscalculation, up or down, before the consequences of noﬁ-
acceptance Would apply and required that a claimant obtain a recovery of at least 750, not
coincidentally the amount of the cap.

There is another significant distinction between the New Jersey rule and the federal rule. The
New J ersej rule was expreésly drawn so'that offers of judéme_nt could be made not only by claimants

but also by parties agéinst whom claims are made. The federal rule, huwéver, has been construed by

the United States Supreme Court in Delta Airlines, Inc. v. August, 450 U.S. 346, 101 8. Ct. 1146, 67
L. Ed. 2d 287 (1981), as applying only to settlement offers made by the non-claimant defendant and
only where the claimant has obtained a favorable judgment, a construction also protective of the no-
caused plaintiff. Thus the mechanism of the federal rule is triggered only by a defendant's offer
combined with an ultima_té judgment in favor of plaintiff. = i

In all of these respects, our offer of judgment rule, as originally adopted in 1969, was, from

the outset, unique among the states. As it turned out, however, the original fee cap of $750 did not
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provide sufficient incentive or disincentive to settlement, Beyond that, we thereafter provided fora
more expansive prejudgment interest mechanism by adopting R. 4:42-11(b). Moreover, the award of

costs to the prevailing party is routine, Consequently, the rule was 1afgely disregarded for the next

three decades.

In 1999, as aresult of the Supreme Court's decision in Schettino v. Roizman Development,

158 N.J. 476 (1999), which primarily addressed the multiple-defendant problém, the Civil Practice
Committee again studied R. 4:58. Werecommended the adoption of R. 4:58-4 to deal with multiple
defendants and, in an effort to rehabilitate the rule and encourage its use for settlefnent purposes, we
recommended elimination of the $750 counsel fee cap as well aé the inclusion of all litigation
expenses in the award., Our recommendations were a-ccepted, and the rule was $0 revised in 2000,
As noted, fn the two or so years since the 2000 amendmént, there has been more offer-of-
judgment litig'ation than in all tt;e three prior decades. It is now the perception of a majority of the
Committee that the rule is not Being_used' primarily as a settlement technique but rather as a fee-
shifting device that imperils our frequently cXpressed continued commitment to the American rule
except in s;l)eciﬁcally' stated rule and statutory exceptions, all of which are based on discrete
consideratiéns of public policy. By the same token, when the rule was originally conceived of in
1969 as a settlement technique, there were then véry few institutionalized settlement opportunities
and no other codified pfejudgment interest mechanism, As pointed out, there have been dramatic
changes in these areas siﬁce 1961,
| There are some lawyers on the Committee who believe that judicious and prudent use of the
rule in making offers of judgment does éssist in achieving settlements. The Committee as a whole
concluded, however, that the widespreéd fee-shifting motivation in the current use of the rule
coupled with itsreal proﬁlems of application outwei gh thé occasional benefit that ‘éome responsible

practitioners believe they obtain from the rule.



As to the unresolved problems, it is first clear that the complicated formulas of the rule as
well as the distinctions it makes between liquidated and unliéuidated damages are intimidating and
inhibitive. The line between liquidated and unliquidated is often blurred. Moreover, an offer is
conceived of as a unitary lump sum B it is supposed to settle the whole case. But that Jump sum
often has both liquidated and unliquidated compdnents making it virtually impossible to determine
how the offeree should weigh the offer and calculate, if at all, the twenty percent grace figure. There
is also a substantial question as to the viability of the decision to distinguish between liquidated and
unliquidated damages. indced in its initial consideration of the rule during this cycle, the Committee
as a whole, working from its subcémmittce‘s report, voted to _ré;onunend, if the rule were to be
retained, the elimination of fhe liquidated-unliquidated distinction and application of the twenty
percent up and down margin acfoss the board.

As to other problems, there is first the question of whether a nominal offer, which would
certainly have the effect of fee shiﬁing without the slightest ﬁotential for settlement, should qualify

for the_consequences of therule. The Appellate Division, in Frigon v. DBA Holdings, Inc.,_346 N.J.

| Super. 352 (App. Div. 2002), which also reviewed the history of the rule and its application in the -
federal context, held that it does not. The Committee did not think, in view of F rigon, that a rule
change was necessary, but that is debatable. We further note that the federal courts, as discussed in

Frigon, do not regard a nominal offer as triggering Fed. R. Civ. Proc. 68, and there is also some

federal authority suggesting that the offer must not only not be nominal but that it must also be

reasonable ﬁnder the circumstances. See Gudenkauf v, Stauffer Commuﬁications, Inc., 158 F.3d
1074, 1083 (10" Cir. 1998). More as to Gudenkauf hereafter.
Another serious issue with which the Committee would have to grapple was suggested but

not decided by Sferlazza v, Washington Township School District, etal. , Docket No. A-4351-01T1,

decided April 7, 2003, and that cdncefns LAD, CEPA, and other statutory fee-shifting cases in which




the fee-shifting is intended to vindicate public policy, The scenario is simply stated. Defendant
makes an offer of judgment to plaintiff, who rejects it. Plaintiff recovers a verdict for unliquidated
damages in an amount less than eighty percent of the offer, Plaintiff is entitled to counsel fees as the
pre\}ailing party, Is the defendant also entitled to a counsel fee under the offer of judgment rule?
How would this impact on thé whole prévailing~party scheme? Should plaintiff's award include the
shifted fees obtained as the prevailing party although the rule now excludes counsel fees from the
calculation? Do we think we can encourage LAD and CEPA plaiﬁtiffs to accept offers by reducing
or eliminatiﬁg their counsel-fee expéotations? Do- we want to? Is whatever decision is made
respecting LAD and CEPA plaintiffs applicable as well to the whole panoply of other rule and
" statutory fee-shifting provisions which may have a less compelling public-interest basis?.

The federal approach to offeré of judgment in statutory fee-shifting situations is, at present, a

“bit murky. In Marek v. Chesny, 473 U.S. I, 105 8. Ct. 3012, 87 L. Ed. 2d 1 (1985), the United .

States Supreme Court first addressed the,_iss_ue of the effect of a defendant's offer of judgment in a
section 1983 case in whiéh the plaintiff obtained a judgrﬁent in an amount less than the offer. The
Court held first that an offer is valid unless it expressly excludes costs. Thus if the offer expressly
includes damages and costs (including counse_l fees) both are included in the judgment. If thé offer
refers-to damages but is si'len“t as to costs, then the Court adds costs to the judgment. Only if the
judgment attempts to exclu&e costs does the offer fail. The second and moré significant holding of
Marek is that in a civil rights fee-shifting case in which the plaintiff's judgment is less than the offer,
the penalty to plaintiff is the deduction from the fees-allowed plaintiff as the prevailing party of the
‘counsel fees aﬁd costs plaintiff incurred after the date of thé offer. That is to say, plaintiff does not
pay defendént counsel fees but has his own counsel fee, otherwise allowable, reducéd by the value of

the services performed after the rejection of the offer. -While this would appeai' to be fairly

_ straightforward (although there are evident calculation problems in terms of lodestar, contingencies




arrangements, etc.), the circuit courts have regarded the Niarek holding as substantially undermined

by the Civil Rights Act of 1991. The Court's discussion in Gudenkauf, supra, 158 F.3d at 1083-1084

is as follows:

- The legislative history of the 1991 Act indicates that Congress' decision to
separate costs and fees was deliberate and intended to further its title VII goals. As
- the legislative history points out, "statutes which refer to fees as part of cests have
been interpreted to deprive many successful plaintiffs of such fees incurred after
rejecting a pretrial offer of judgment made by the defendant. In contrast, statutes
which provide for fees separate from costs have been interpreted to allow plaintiffs to
recover such fees.” H.R.REP. NO. 102-40(]) at 82,1991 U.S.C.C.AN. at 620. In
fact, the Supreme Court held in Marek v. Chesny, 473 U.S. 1,105 S. Ct. 3012, 87 L.
Ed. 2d 1 (1985), that under Rule 68, a successful civil rights plaintiff could be denied
© attorney's fees otherwise available under subsection (k). The legislative history of
the 1991 Act specifically disapproved of the Marek decision and proposed to amend
subsection (k) to avoid its application. "Marek is particularly problematic in the
context of Title VII, because it may impede private actions, which Congress has
relied upon for enforcement of the statute's guarantees and advancement of the
public's interest.” H.R.REP. NO. 102-40(I) at 82, 1991 U.S.C.C.A.N. at 620.
Although subsection (k) ultimately remained unchanged in this regard, the proposed
amendment was adopted in the language of subsection (g)(2)(B). Congress therefore
. clearly did not intend a district court to reduce a mixed motives plaintiff's fee award
on the basis of a rejected pretrial settlement. '

The Gudenkauf Court's view of the effect of the 1991 Civil Rights Act was thereafter echoed by

Dalal v, Alliant Techsystems, Inc., 182 F.3d 757, 760, n. 3 (10™ Cir. 1999),<ﬁ0ting that "Alliant's

reliance on Marek v. Chesny [citation omitted] to the contrary has been undermined by the passage
of the Civil Rights Act of 1991 and this court's opinion in Gudenkauf [citation omitted]." It is
therefore not at all clear that there is continued viability of Marek's holding respecting the

consequences of offer of judgment in a 'civii. rights case.. We also note that both Gudenkauf and

Dalal relied expressly on public policy grounds in declining to apply Fed. R. Civ. Proc. 68 to civil . |
rights fee-shifting cases. -
There are other serious constructibnél problems presented by the rule. Illustratively, should

- we and if so how should we apply the rule where non-monetary objectives are sought Ci.e., probate,

inj unction applicatiohs, and, indeed, the whole range of cquitablé relief. The rule at present is not




limited to monetary damages but speaks o_nly in terms of a "result as or more favorable." Cannon-
monetary proposals be so compared? Moreover, the Committee is not yet convinced that only
monetary damages should be included if the rule is retained, At present the twenty percent window
applies only to unliquidated damages. But if it were io apply to everything, what do we do about
equitable forms of _re;Iief and how could we detgrmine ifthe ju_dgmcnt is at least as favorable within
that window? |

The rule éxcepts matrimonial actions. Does that exception apply to marital torts? A recent

opinion of the Chancery Division said no. See Borchert v. Borchert, 361 N.J.Super, 175 (Ch. Div.

© 2002). Does the one-offer-per-party rule préclude a single offer to plaintiffs when the claim of one

of them is only per quod? A recent opinion of the Appellate Division said yes. See Wiese v.

Dedhia, 354 N.J.Super. 256 (App. Div. 2002).
With respect to muiltiple defendants, although the 2000 amendment of the rule was intended
to definitively address that problem a recent opinion of the Appellate division, Cripps v.

DiGregorio, 361 N.J. Super 190 (App Div. 2003) noted that at least in the case before the court the

rule was not readily applied to the situation before it. The opinion further noted that "[d]espite the
rule change in ZOOO the facts in this case suggest that apphcatlon of the rule may continue to be
problematic." Id, at 198.

Therg is another case before the Aﬁpellaﬁ;c Divisior_l_,‘noit yet decided, which raises the issue of
counsel fees provided for by contract where the amount thereof is subj ecf to the court'é
reasonableness determination and award. .Does. the amount of that award, if plaintiff prevails, get
added to the damages verdict in determining whether the plaintiff has made the twenty percent
margin of error threshold?

By way of summary, it is the Committee's view that whatever potential but unproved utility

R. 4:58 may have as a settlement technigue is far QutWeighed by its propensity for perversion as a




general and unintended fee-shifting rule-and by the continuing difficulties in its application. Atthe
same time, the prejudgment interest rule and the plethora of settlement devices incorporated into our

trial practice since R. 4:58 was adopted has resulted in significant diminution of the need and utility

of the rule as-a settlement technique.




MINORITY REPORT OF THE CIVIL PRACTICE COMMITTEE
RECOMMENDING RETENTION OF R. 4:58, OFFER OF JUDGMENT RULE

The Civil Practice Committee submits this Minority .Report in opposition to the report o
" submitted by the majonity (the “Majority Report™) recommending the deletion of the Offer of ﬁ_.
- Judgment Rule. The Minority recommends that the Offer of Judgment Rule, R. 4:58 (the
“Rule™), be retained, and that the Offer of Judgment Subcommittee continue its work to attempt -
to simplify the application of the'Rulé. |
| OVERVIEW

The Offer of Judgment Rule should be retained for a number of reasons, First and
foremost, the Rule offers a distinctive and important settlement tool, ontf:_vthat the Minority
believes would be sorely missed should it be abandoned. Many _experi_cnced practitioneré,
including some .of thg authors of this Minority Report, have incorporated.the Rule into their
practices and vhave found it to be uniquely effective to achieve settlements, especially when
confronted with an unreasonable adversary or one with unrealistic expectations.

‘Second, the Majority’s deletion recommendation siﬁl_ply is preméture. Before the 1994
~ amendment, which _rezﬁo‘ved the §750 cap on'aftomeys" féeé, the Rule was rarely used. A further
amendment was made iﬁ 2600 to allow for the recovers/ of litigation expenses, With these
amendments, the‘Rule is finally staﬁing to get the attention of the trial bar, which is precisely
one of the.thihgs that the 1994 and 2000 amendments Wer;c designgd to accomplish. Without
 further anab;sis or some evidential support for the Majérity’s contentioné, the Mindﬁty submits
that the Court should ﬁot entertain abandonment of the Rule ﬁow, s0 soon after i't made a policy

decision not onlyAto retain the Rule but to substantially strengthen it by passing the 1994 and

2000 amendments.



Third, there is no evidence to support the Maj"c‘)rity’s contention that the Rule is being
used in bad faith as a fee shifting device. In fact, the experience of many practicing lawyers on
the Committee is that it effectively can be used to settle (‘:':ises,vbofh thropgh accéﬁtanéés of offers
formally made under the Rule and through ﬁcgotiated settlcménts occum’ng 'af;ter a formal offer
under the Rule':' Is made. |

Fourth, the fairly recent advent of other settlement techniques has in no way diminished
the utility of the Rule. For example, the Rule can be uni—quely.effective when dealing with the
“unreasonable adver_sary,” when all other settlément techniques, including mediation, arbitration
and the possibility of an award of costs otherwise fail. Contrary to the Majority’s suggestion,
those other settlement facilitators are simply not an effective substitute in these situations.

Finally, while the Minority acknowledges that there are complexities in the Rule that
need to be addressed, those complexities do not warrant thé Rule’s abandonment. In short, the
Minority believes t_haf the comj)lexities in the Rule can bé rcmed‘ied by both development of
common law énd the Committee’s continued commitrnent to gvaluating and considering possible
modiﬁéations.that would make the Rule simpler and, therefore, fﬁore— effective.

BACKGROUND

From its mccptlon the Rule was always intended as a procedural mechamsm to facilitate

the settlement of cases. Inducement to settlement has remained the fundamental purpose of the

Rule as it.h_as evolved. See, ¢.g., Fire Freeze v. Brennan & Assoc., 347 N.J. Super 435, 441

(App. Div., 2002)' Sovereign Bank v. United Nat. Bank 359 N.J. Super. 534, 542 (App. Div.
2003). The Rule was Initially modeled on Rulc: 68 of the Federal Rules of Civil Procedure
(“Federal Rule 687), but since 1969, has been amended to correct several perceived deficiencies.

PRESSLER, Current N.J . COURT RULES, Comment & 4,58, (GANN 2003) (recognizing
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certain defects in New Jersey’s old offer of judgmeni rule (R.R. 4:73), that was modeled on
Fedéral Rule 68).' New Jersey’s offer of judgment rule is now one of the most progressive in the
United States.” |

The Rule n’owsubstantially differs from Federal Rule 68 in several key respects. For
instance, under the Rule, either party can make an offer of judgment, wihile under the federal
rule, only a defendaﬁt can make such an offer. PRESSLER, Current N.J. COURT RULES,
Comment R, 4:58, (GANN 2003). Additiqna,lly, uﬁdér the Rule the prevailing party is entitled to
reasonable attvomey.’s fees and Htigatipn expenses, as well as costs, while the prevailing party,
under the federal rule, is limited to costs. Id. Other state rule making bodies have similarly

acted to fashion offer of judgment rules with provisions similar to those adopted in New J erscy.3

! In fact, since its enactment and adoption on an experimental basis in 1969, and official

state-wide adoption by amendment on July 7, 1971, the Rule has been amended six times (July
14, 1972; July 17, 1973; July 13, 1994; June 28, 1996; July 10, 1998; and July 5, 2000).

2 Of'the forty-one states that have an offer of judgment rule, thirteen have rules that differ
significantly from Federal Rule 68 because of perceived deficiencies in the federal rule as a
settlement tool. Michael E. Solimone & Bryan Pacheco, State Court Regulation of Offers of
Judgment and Its Lessons for Federal Practice, 13 Ohio St. J. on Disp. Resol. 51, 64 (1997).

3 More specifically, thirteen states have amended their offer of judgment rules to allow
both plaintiffs and defendants to make offers of judgment, including: Alaska, Arizona,
California, Colorado, Connecticut, Florida, Michigan, Minnesota, Nevada, New Jersey, North
Dakota, Wisconsin and Wyoming. Russell C. Fagg, Montana Offer of Judgment Rule: Let’s
Provide Bona Fide Settlement Incentives, 60 Mont. L. Rev, 39, 58 (1999). Additionally, seven
of these states permit an award of attorney’s fees. Id. at 59 (these states are Connecticut, Florida,
Idaho, Michigan, Minnesota, New Jersey and Nevada). The commentator notes that there is

apparently a growing trend throughout the country in support of similar changes in state rules.
Id. at 58-59.
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One of the most significant changes to the Rule was fhe' July 1994 amendment that
eliminated the $750 cap on attdmey’s fees.! PRESSLER, Current N.J. COURT RULES,
Comment 4:58, (GA&N 2003). With this amendment, along with the 2000 amendment that
allowed for fecqvefy of litigatioh expe_nses; thc; Rule arguably became one of the most powerful
settlement tools available to litigants-in New Jersey.

As a consequence of the added strength to the Rule provided by the 1994 and 2000
amendments, the Rule rcceﬁtly has been.used with more frequency then it had been in the past.
That, in turn, has le‘d to an increase in litigation aimed at resolving issues concerning the Rule’s
application and coﬁstruétion. In 2002, as 2 consequenceA of recent court opinions interpreting the
Rule, the Committee fonnea an Offer of Judgment Subcommittee charged with studying the
Rule and considering whether those recent opinions warranted additional amendments to the
Rule. That Subcomr_nittee. looked at ways to simplify the Rule; to clarify its application and to
make othe,f use.ful reforms. The Subcorﬁmittce issued a Report and Recommendation in January
2003 (at;aéhed as Exhibit A) that recomﬁxen_ded several revisions to the Rule, and also

- recommended that the judiciary undertake a statewide empirical study of the Rule’s use.

‘ The Majority report incorrectly states that the $750 cap on attorney’s fees was eliminated

by the 2000 amendments to the Rule. Seg, ¢.g., Majority Report at p. 1. The 2000 amendments
were precipitated by questions raised by the Appellate Division’s decision in Schettino v.
Roizman Development, 310 N.J. Super. 159 (App. Div. 1998), aff’d 158 N.J. 476 (1999) that
affected the Rule’s application in multi-defendant cases. The 2000 amendments, however, did
permit the recovery of litigation expenses for the first time.

4

#722903




- It was during debate of the Subcommittee’s T anuary 2003 Report by the Committee at
large that a motion was made simply to abandon the Rule altogether rather than find ways to
simplify and clarify its application. The Committee was substantially divided on the issue gnd
the motion passed_' by only the slimmest of margins. In the M'mcﬁty’s view, the Committee’s
decision to.recoi‘hme‘nd abandonment of the Rule was predic_ated more on the frustrations
attendant with resolving the many issues raised by the Sub@ﬁ')mrnittge and iess on ariy substantive
- analysis of wﬁether the Rule provides a useful or hnpoﬁanf tool for settlement.

THE RULE SHOULD BE RETAINED AND THE
COMMITTEE’S EFFORTS TO SIMPLIFY IT SHOULD CONTINUE

A The Rule is an'I_mportant Settlement Tool

Practitioners on the Committee have found the Rule to be pgrticularly effective to achieve
séttlements when other tools are not available or are ineffective. This has Eeen true for plaintiffs
as well as d-éfendants. Moreover, the Rule-is uniquely effective as a settlement device when
conﬁ‘ontcd with an adversary who has unreasonable expectations or who refuses to proffer or
reSpond to a reasonable offer or demand, or Whoée strategy appears to be to win'a war of
attrition. Most particularly, in the area of comﬁlex commercial litigation, cost cén be prohibitive.
By providing the potential for a fee and expensé sﬂiﬁ on rejecﬁdn of an offer, the Rule, unlike
any other settlement device or procedure, enables litigants to“level the playing field” and helps
achieve seftlement by requiring adversaries to rethink their settlement positions in light of the -
potential financial consequences for their contiﬁued reﬁ;sai té settle. It also écts as a deterrent to
a party who might ;therwise engége in unnecéssary or questionable motion or disc.overy practice
with thé hope of extiﬁguishing the economic \.riability of the case to the other side.

The Rule has been successfully uéed .on nuﬁlerous opcasions by the authors ofthis report.

Under certain situations, the Rule has enabled litigazits to “level the playing field” where they
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would othen&isé be unable to continue the litigation due to cost as is dembnstrated by the
following example, One author to the Minority- Report recalls that his ﬁrm comnmenced litigation
on behalf of a small company to enforce a buy-out clause in a joint venture agreement. The
defendant, a large bénk, counterclaimed and commenced a war of atirition. The Plaintiff served
and filed an Offer of Judgment. The potential for a shift»'i,n fees allowed plaihtiff’s counsél to
continue the cése on a contingency fee arrangement when the company otherwise was unaﬁle to
continue paying fees to obtain its day iﬁ court, |

Another example of thé Rule’s effectiveness is where it has allowed the parties to reach
settlement after other settlement techniques have proved ineffective. After a mediatioﬁ of
several overlapping lawsuits proved unsuécessful, the defendant made an offer of judgment in an
amount it believed reflected its Liability on a contractual claim for which it did not have a valid
defense. The offer Was_accepted and the one lawsuit wés resolved.

Another author has used the Rule oﬁ numerousv occasibns at an early stage of lit_igation in
an attempt to 'sevttle 'employment discﬁminé’u’_on claims brought against the Sfate of New Jersey
when the attorney believed the plaintiffs costs of litigatién (Which cguld uitimately be borne by
taxpayers under statutory fee-shift provisions) would greatly exceed the potential recovery of the
plaintiff. In fact, all Qf tﬁe practitioners that have cpﬁtﬁbutad to this Repoﬁ can recall instances
where they have succes'sful.ly utilized the Rule to facilitate settlement, Furthermore, none of
these practitioners have experienced an instance where they fpe}ieve that the Rule was being used
in bad faith or for an improper purpose.- |

B. The Recommendation To Eliminate The Rule Is Premature

. S
The Majority offers three essential bases to support its recommendation that the Rule be

deleted. First, the Majority contends that the Rule is being used primarily as a fee shifting device

rather than for settlement purposes in contravention of the American Rule. Second, the Majority
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contends that the utility of the Rule as a settlement device has been substantially diminished by
other developments in the law that post-date the Rule’s origihal adoption in 1969. And third, the .
Majority contends that the Rule is extremely complex resultfng in difﬁculty and uncertainty in its
application. |
The Miriority, however, is not pjer'suad'ed by either of the Majority’s first t;a/o contentions

and the Majority has pro{rided no empirical support for them, Wi‘thout such supp'oft; the
Minority believes .it'would be rash, illogical and counterproductive to abandon the Rule at this
time, just nine years after the Supreme Court made a major pblicy decision not only o retain the
Rule but to substantially strengthen it by eliminéting the counsel fee cap and after six years later
affirming its support for the Rule by a‘depting the changes recommended by the Appellate
* Division’s decision in Schettino and aHowmg the recovery of litigation expenses for the first.
time. And although the Mlnonty acknowledges that the Rule s complex1t1es will need to be
addressed, it does not believe that such complexities warrant the ehmmatlon of the Rule in its
entirety. The Minority believes that these i'ssues_céh be addressed adequately by the Civil
-Practice Committee and fhe courts of this state as they continue to define the proper scope and

application of the Rule.

C. The Majority's "Perception” That R. 4:58 Is Being Used For Fee Shifting And Not
Settlement Is Unsupported :

Tuming now to the Majority’s bases for abandoning the Rule, we will first address the
Majority’s contention that the Rule is being used as a fee shifting device rather than as a
settlement device. The Majority relies heavily on this rationale in recommending that the Rule
be deleted, referring to it in at least three different places in its report. For example, the Majority

states:

*  The “basic reason for making this [abandonment] recommendation is that as a
result of the 2000 amendment eliminating the $750 cap on counsel fees, the Rule

v/

#722903




-is apparently being used primarily as a fee shifting device in contravention of the
American Rule, to which our court has remained stalwartly committed, rather
than for its intended purpese as a settlement mechanism,” Majority Report at p, 1
(emphasis added).

. “ITit is now the perception of a majority of the Committee that the Rule is not
being used primarily as a settlement technique but rather as a fee shifting device
that imperils our frequently expressed continued commitment to the American
Rule . ...” Majority Report at p. 4 (emphasis added).

. “['Whatever potential but unproved utilify Rule 4:58 may have as a settlement
technique is far outweighed by its propensity for perversion as a general and
unintended fee shifting rule . .. .” Majority Report at p. 11 (emphasis added). .

The conclusion t-hat the Rule is being improperly used as a fee shifting device, which is peppered
throughout the Majority’s report, is conciusory, and is set forth without any support whatsoever,
empirical or otherwise. The majority’s conclusion is es-peciallyipuzzling in light of R. 4:58-3
which shields ﬁlaintiffs suffering a no-cause judgment from the consequences of the Rule and the

Appellate Division’s decision in Frigon v. DBA Holdings, Inc., 346 N.J. Super. 352 (App. Div.

2002). holding that a defendant méking a nominal or token offer is not entitled to the benefits of
the Rule precisely because doing so would convert the Rule into an impermiésible Afeg-slvliﬁing
device. Tt is also contrary to the perceptions of praétitioners in the Mino_ﬁty who have not seen
abuse of the Rule and have found it effective in achie.ving settlements for both plaintiffs and
"defendants. | o |
In fact, the qﬁestion of whether the Rule is being ﬁsed with the inj:ent to sﬁbvert the
Americaﬁ Rule — rather thaﬁ for the purpose of promoting scttleﬁent — has not in any way been -
anaiyzed by ihe Cbmrﬁittee, At most, sofne 'members 6f the Conﬁﬁittee, but perhaps not evena
majority, have claimed a perception that the Rule potentially is subject to abuse. That is hardly
| enéugh to support deleﬁon of a rule that has béeri in existence in New J ersey for over thirty years

and has been strengthened only recently in an effort to enhance its utility,
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Tﬁis is particularly so when some forty-one states have a‘dopted'somé form of an offer of
judgment rule and thirteen of them have taken steps to streng_then it. Michael E. Solimone &
| Bryan Pécheco, State Court Regulation of Offers of Judgment and Its Lessons for Fede;ral
Practice, 13 Ohio St. J. én Disp. Resol. 51, 64 (1997). In an empirical survey of attorneys
conducted with regard to an offer of judgfn_ent mlé similar té New Jersey’s, attorneys iﬁ Alaska
concluded that Alaska’s offer §f judgment rui_e did encourage parties to se’ttle? particularly
plaintiffs. I1d. at 70 n.103.

D. The Offer Of Judgment Rule s Utility Has Not Been Dxmmxshed By The Adoption
Of Subsequent Settlement Technigues

The Majority’s second contention — that the utility of the Rule as a settlement device has
been substantially diminished by the implementation of alternative settlement techniques — is
: equally unsupportable. The Majority points to: (1-)' the adoption in 1971 of R. 4:42-11(b)

f)roviding for prejudgment interest in tort cases; (2) the 1976 Bak-A-Lum Corp. v. Alcoa

Building Products decision allowing for the award of pre-judgment interest in contract cases; (3)

the routine award of costs to the prevailing party, (4) the institution of early settlement
procedures and comphmentary dispute resolutmn techniques pursuant toR. 4 21A and R. 1:40;
and (5) the September 1996 amendment to g. 1:4-8 providing for sanctions in the form of °
attorney’s fees for commencing frivolous litigation, é.s héving the combined effecf of
diminishing the r\1'ee’d for the Rule. - A |

Significantly, each of those developments substantially pre-dates the 1994 and 2000
amendments to the Rule (with the exceptioﬁ of the amendmcnts to E; 1:4-8) wherein the Court,
far from concluding that the utility of the Rule had been diminished, determined that it would be
useful to strengthen the Rule dramatically by removing the ‘$7SO cap on attorney’s fees and by

further refining the Rules’ application in multi-defendant cases. We would suggest that it is
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difficult to -rec'o.ncile tﬁese recent determinations by the Court, made over the last severai years,
with the Majority’s contention that the utility of the Rele has been diminished by developments
that long pre-date the 1994 and 2000 amendments. In addition, it is our view that the Majority’s
position here — like its pereep'tion that the Rule is being used primarily as a fee -shiﬂing device —
is eonclusory: and is without any empirical support.

In fact, the Minority submits that the Rule is a settlement tool that is materially different
from all the devices referred to by the Majority. For instence, the Prej udgment Interest Rule (R.
4:42-11(b)), which has the dual purpose of promoting settlement and making a party whole,
offers a much smaller settlemeot incentive than the Rule, which not only calls for prejudgment
interest, but also awards aftomey’s fees, litigation expenses and costs. Obviously, the prospect
of the shifting of fees and litigation expenses upon rejection of a reasonable offer provides a far
greater incentive to settle than does the relatively small threat of exposﬁre to prejudgment
interest. | | |

The MaJ ority’s argument regardmg the routme award of costs to a prevalhvng party 1s
hkew1se unpersuaswe Costs are usually an ms1gmﬁeant portion of the total amount expended in
litigation and, therefore, are a minor incentive to settle. A far higher percentage of expenses are
allooated as attorney’s fees and litigation expenses which are normally only recoverable under R.
4:58, It. is, therefore, difﬁeult to understand the Majority’s coritentioo that the'r‘ou.tine award of
costs should significantly negate the utility of the Rule.

The advent of complimentary dispute resolution' techniques (see R. 4-21A and R. 1:40) is
a welcomed development that surely promotes settlement, Nevertheless, in the vast majority of
cases, which are exempted frorn the mandatory arbltratlon and mediation procedures (or simply

do not settle) the utlhty of the Rule is in no way dxmlmshed
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Finally, R. 1 :4—8, the Frivolous Litigétion Rule, has no bearing whatséever. The
Frivolous Litigation Rule, by vamendment effective September 1996, for the first time permitted
sanctions in the form of attorney’s fees for the filing of a frivolous lawsuit. PRESSLER, Current
N.J. COURT RULES, Comment R. 1:4-8, (GANN 2003). It should be noted that R. 1:4-8 is not
the only rule alloWing for the imposition of sanctions iri thfé fqrm of attorney’s fees. See, ¢.8., '
PRESSLER, Currerit N.J. COURT RULES, R. 4:46—6, (GANN 2003) (allowing for attorney’s
fees at the end of tn'al when it is leamned that a pax“ty; in bringing a prior motion for summary
judgment, raised a factual contention in bad faith). | Provisions imposing sanctions for improper
conduct in the form of attorney’s fees are (;omplately inapplicable to the Rule.

Frivolous litigation is not the issue. The Rule is uniquely effective with the’
“unréasonable adversary” whether that adversary is the party or its attorney. All other settlement
techniques rely upon reasonable parties évaluatirig likely results. ;fhe' Rule is the only device
that a(ids additional consequences for unreasonable positions and causes parties to consider
carefully the consequences of their decisions.. |

The Majority’s argument that the utility of the Rule has somehow been preempted by the
‘aforementioned developments and newly implément;d settlement techniques is further belied by
the reality of litigation in fhe Unitéd States, generally, and in New Jersey, speciﬁcaily. For |
-example, in 2001, 93 million cases were filed in state courts throughout the United States. B.
Ostrom, N, Kauder & LaFountain, EXami.ning- the Work _o_f State Courts: A Naﬁonal— Perspective
from the’ Court Statistics Project (National Ceﬁtef for State Courts), p. 10 (2003). In New J ersey,
2002 saw over one million cases filed. New Jersey fudiciafy Superior Court Caseload Reférence
Guide 1998-2002, p. 1? Under'these circums-tances, it is hard to-fathom how one of the ﬁmy

settlement devices utilized for the laudable goal of decreasing the amount of litigation in the
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courts in New Ieréey would purposefully be eliminated, especially when such elimination is
based on co_njécture and perception.

That the Rule has current utility is suppor:ted by thé Maj orit?’é own acknowledgment that
the Rule’s recent amendments have resulted in the Rule’s vastly iﬁc¥eased use as proven by the
increased amount of litigation regarding its construction and interpretation. Majority Report at
p. 2. The Minérity would like to see still more use of the Rule. For example, the Subcommittee
on the Offef.of Judgment Rule concluded at pages 3-4 of its Report that, in the anecdotal
experien;:e of ifs members, the Rule stiH was not being used all that frequently, notwithstanding
the 1994 aﬁd 2000 amendments. In facf, one of the Subcommittee?s charges was to determine
why this recently sfrengthened Rule was still not garnering much attention from the bar. The
Subcommiftee’s answer to that question was not only to make recommendations to simplify the
Rule and clarify its application but aiso to uﬁanimoﬁsly endorse future empirical study.

The Majority aﬁbarently cites the increased liti gation pertaining to the Ruile as evidence

' th%lt it is beiﬁg improperly used as a-fée shifting de\‘(ice.' In fact, the increasing litigation-
pertaining to the Rule may support just the' opposite cpnclusion; namely, that the Rule is finally
being utilized as intend¢d. As with any newly modified stétutoi’y provision, the courts must

clarify the scope and proper application- of anewly adopted ﬁle. Thus, the M'mority posits that
the increased litigaﬁon relating to the Rule fnay well evidence its increased utilizatioh asa -
éettlement device. ﬁowe?er, the Minority concedes that, without furthér study, no definitive
statement can be made reggrding how the _Rulé is cun*ent_ly being utilized by practitioners in New

Jersey.
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E. . The Complexity Of The Offer Of Judgment Rule Should Be Addressed By The
Committee And The Courts And Not Used As A Basis For Its Elimination

The Majority'states_that the pfcsent Rule is ovcérlyl complex and offers various
illustrations to demonstrate how these alleged complexities result in unresolvéci problems in
application of the Rule. See Majority Report at pp. 6-9. More speciﬁcal}y, the Majority claims

that (1) the distinction between liquidated and unliquidated damages is intimidating and

inhibitive; (2) the issue of whéther nominal or token offers of j_udgmént should quz;ﬂi-fy for the
consequences of the Rule is still unresolved; (3) the application of the Rule to LAD and CEPA
statutéry fee-shifting cases is unresolved; (4) hon the Rule will be applied to cases seeking non-
monetary relief remains uﬁresolved; and (5) there are unresolved issues regarding how the Rule
will be applied in multi-plaintiff and multi-defendént sitﬁations.- Although a detaiied analysis of
each of these issues is beyond the scope of this report, the Minority would like to address
several. .. | |

| With reéar(i fo the issue of the complicated liquidated/unliquidated damages distinction,
the Minority agrees that this provision is overly complex. To address its complexity, the
Minority would recommend that the Subcommittee’s Report to the Committee at large be
adopted which recqrhmended eliminating the liquidated-unliquidated damages distinction. Thus,
this admitted difficulty with the Rule can be addressed by amendment to the Rule.

| As to fhe question of whether a nominal or token offer should qualify for the

consequences of the Rule, this issue has already been addressed and decided by the Appellate

Division in Frigon v. DBA Holdings, Inc., 346 N.J. Super. 352 (App. Div. 2002). In Frigon, the
Appellate Division held a nominal or token offer (34,000 on a $1 million claim) as not entitled to

the benefits of the Rule because to do so would convert the Rule into an impermissible fee-
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shifting device. Thus, the Minority, based on Frigon, does not belicve a rule change is necessary
and believes that this is basically a non-issue.
With regard to the multi-defendant litigations, this issue has likewise been addressed and

resolved. In Schettinov Roizman Development, 310 N.J. Super. 159, 167-168 (App. Div. 1998)

aff’d 158 N.J. 476 (1999), thc court held that an offer made by a single defendant to pay a
spec1ﬁc amount as his pro rata share could not be considered as an offer entltled to the benefits
~of the Rule. T-he Schettino holding was adopted by the August 5, 2000 amendment to thc Rule
except that the rule change further provided thét a single defendant’s offer, whether intended as
its pro rata share or otherwise, would be entitled to the benefits i_)f R. 4:58 if the total .verdict was.
lesé then the offer. PRESSLER, Current N.J. COURT RULES, Comment R. 4:58, (GANN *
2003). |
With regard to the difficulties in applying thé Rule in statutory.fc_e cases aﬁd whatever
other issues the Majority might raise, the Minority believes that.beforc: those issues should be
- used as a basis fér' abandoning thé Rule, they should be evaluated and addressed.by either the

Committee or the courts. The courts have addressed and will continue to address situations

where proper application of the Rule must be decided. See City of Cape May v. Coldren, 329
N.J. Super. 1 (App..Div. 2000) (holding ;hat the Rule does apply to surviving claims after \'
summary Judgment but does not prevent an appeal of prevmusly dismissed cla1ms) Fxrefreeze

Worldwide, Inc. v, Brennan&Assoc 347 N.J, Super 435 (App. Div. 2002) (finding that a

single offer of judgment applies to both claims and counterclaims); Wiese v. Dedhia, 354 N.J.

Super. 256 (App. Div, 2002) (permit_ting a single offer of judgment by multiple plaintiffs);

Bandler v. Maurice, 352 N.J. Super. 158 (App. Div. 2002) (finding that the Rule cannot be
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utilized in the Special Civil Part). Likew‘i_se, the Committee cén and should continue to consider
modifications aimed at reducing the Rule’s complexities and clarifying its apﬁlication.

In short, the Minority would agree with the Majority’s conclusion that the Rule as
presently formulated is too complex and in need of modification. The Minority believes,
however, that _fhé issues raised by the Majority either can be resolved by the courts or, by minor

modifications to the Rule, can be addressed and resolved by recommendation of the Committee,

CONCLUSION
A policy decisioﬁ was made nine years ago to substantially strengthen New Jersey’s offer
of judgment rule. That decision was affirmed only three years ago. The Minority acknowledges
that the Rule may 'requife additional review ana modification necessitated by its renewed .
utilization. Nothing, however, has happened during ;eccn‘c years that would warrant eliminating
the Rule. The Minority submits that the Majority Report’s recommendation to eliminate R, 4:58,

without further analysis, is premature and may disserve the interests of the courts, trial bar and

the interests of justice.

15
#722903



SEPARATE REPORT
 OF JUDGE SABATINO ON
THE OFFER OF JUDGMENT RULE

With all due respect to my Committee colleagues, I oppose
the majority’s recommendatién to eliminate the Offef of
Judgment Rule without first undertaking an empirical study of
the‘que/s'preSént application.

This call for an empirical study is included in the
general Minority Report, which I have not endorsed simply
because I dé not agree fully with all'of the numerous points
if makes. The Majority and Minority Reports, each of them
_ eloquently. written, have convinced me conceptually that the
present Rule has many pros and cons. I propese that we
enhénce that conceptual debate with hard empirical déta before
We-advocate.any final measures to the Supreme Court.

The logistics of an empirical  study are not
insurmountable. I am téld that the State’s automated docket

system for civil cases (ACMS) does not track matters in which

an Offer df Judgment has been filed.  That circumstance,
'hoﬁever, can be overcome. Specifically, - I suggest that we
canvass a segment of civii ‘litigators -— perhaps ﬁhe roster of
certified civil trial lawyers -- with a questionnaire that

asks them about the frequency and nature of. their eXperiences

with the Rule. The survey might also ask the respondents to



identify, where feasible, the docket ﬁumbers of ~their recent
cases in which the Rule was used.. Based upon those responses,
we could identify adversary counsel in those cases and send
them equivalent questionnaires. The process could reveal
whether the identified Offers of Judgment provoked_ fruitful
settlement discussions or otherwise affected the péth of the
litigation. :l Perhéps_ some law student wvolunteers _could be
recruited to assist in compiling andAanalyzing the data, és
was done in the past with the juror Questions project.

The bottom line for me is that although the Rule'in its
present form undoubtédly has shortcomings, we should obtain
some eﬁpirical insights before overhauling it or:scrapping it
altégether.

HON. JACK M. SABATING, J.S.C,



Attachment - IT

Memorandum
To: Offer of Judgment Subcommittee of the ClVll Practice Committee
From: . Suzanne Goldberg
Re: Comments on the Offer of Judgment Rule (R. 4:58)
Date: February 16, 2005 (revised October 27, 2005)

Although R. 4:58, the Offer of Judgment Rule (the “Rule”), is sometimes
described as a neutral rule for encouraging settlement and has occasionally facilitated
settlements that benefit plaintiffs as well as defendants, it functions mainly as “a good
weapon for defense counsel.”’ This memo addresses several ways in which the Rule
distorts the litigation process and, in light of these harms, recommends its removal. In
addition, at the Subcommittee’s request, the memo also identifies several options for
limiting, rather than eliminating, the inequity of the Offer of Judgment Rule.

1. The Offer of Judgment Rule Should Be Abandoned Entirely Because Its
Negative Effects Far Outweigh Its Benefits.

- While the terms of the Offer of Judgment Rule are relatively neutral as between
plaintiffs and defendants, its implementation causes unwarranted distortion of the
litigation playing field and, in doing so, undermines settled public policy. This section
will address first the use of the rule as a fee-shifting device and then discuss several
reasons that the costs of this settlement tool far outweigh its benefits. These include:

1) its exacerbation of the structural and resource imbalances that typically exist between
plaintiffs and defendants; 2) its erosion of longstanding public policy values supporting
access to justice that are reflected in the American rule and remedial fee-shifting rules;
and 3) its categorical pressure for settlement that disregards important values of litigation.

A. The Rule Functions As a Fee-Shifting Device.

Three observations warrant our attention in connection with the Rule’s use as a
fee-shifting d}evice.2 First, and perhaps most obviously, the suggestion that the Rule
would not (or should not) be used deliberately for the purpose of fee shifting runs directly
contrary to the Rule’s explicit provision for fee shifting. Nothing in the language of the
Rule prevents either party from making an offer of judgment with the deliberate aim of
obtaining a fee shift (or at least of forcing the adversary to worry about the possibility of
a fee shift). Further, none of the three explicit exceptions to a fee shift (the 20% margin,
the no-cause verdict, and nominal damages) undercut the Rule’s vitality as a fee-shifting

! Georgia A. Staton, Practitioner’s Handy Guide to Rule 68 Offers of Judgment: Defense Counsel’s Sword,
67 Def. Couns. J. 366, 366 (2000). Because Rule 68 has been analyzed more extensively than the New
Jersey Rule, this memo draws from cases and articles discussing the federal rule as well as the Rule under
consideration here.

? In the Committee’s 2004 Report on the Rule, the majority disagrees with the dissent’s assertion that the
Rule is being used as a fee-shlﬁlng device but does not contend that the Rule’s use as a fee-shifting device
would be proper.
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device. As aresult, intelligent, strategic lawyers would be remiss not to take advantage
of its fee-shifting potential.

Second, although significant empirical challenges would make it difficult to
determine-how often the Rule is used for purposes of shifting fees rather than for its
ostensible purpose of inducing an unreasonable adversary to cede ground and settle, case
law demonstrates that, at times, parties have sought to use the Rule specifically to benefit
from a fee shift.> We see this in the making of token‘offers. If the point of the Rule is to
achieve early settlement of “worthy” cases, McMahon v. New Jersey Mfrs. Ins. Co., 364
N.J. Super. 188, 192 (App. Div. 2003), then the making of a token offer cannot be
understood to represent a reasonable settlement effort. Yet several cases evidence the
making of token offers in exactly this manner. In Frigon v. DBA Holdings, Inc., 346 N.J.
Super. 352, 353 (App. Div. 2002), a $4000 offer was made to settle a $1 million
liquidated damages claim. Similarly, in Elrac, Inc. v. Britto, 341 N.J. Super. 400, 403
(App. Div. 2001), the offers of judgment on a claim and counterclaim were for $25 and
$1 respectively. And in DeBrango v. Summit Bancorp, 328 N.J. Super. 219, 224 (App.
Div. 2000), the offer to settle a claim related to a $90,000 alleged theft was for 5 cents.

“Given the disparity between the claims at issue and the offers made, it is difficult to
understand the offers in these cases as made for anything other than the purpose of fee
shifting. While the stark difference between the offers and the judgment originally

“sought made it easier for courts in these cases to reject application of the Rule, offers that
are less glaringly token but still de minimis presumably can escape judicial invalidation.

Third, the use of the Rule as a fee-shifting device has been acknowledged by at
least one court. In City of Atlantic City v. Boardwalk Regency Corp., 20 N.J. Tax 21,
28-29 (2002), the court observed that “[t]he Offer of Judgment Rule, like the
frivolous litigation rule, the frivolous claims statute, and the Taxpayer Bill of Rights,
is a fee shifting rule which is an exception to the well-established American rule.”

Because the overwhelming majority of cases settle without reported decisions, we
cannot know precisely to what degree fee shifting is the motivator of parties that
invoke the Rule’s terms or, for that matter, the motivator of parties that accept offers.
However, as these cases illustrate, the Rule is unquestionably, and reasonably, in light
of its language, seen as a tool to enable fee shifts.*

® The limited empirical study of New Jersey’s rule did not attempt such a qualitative analysis of offers of
judgment. See Albert Yoon and Tom Baker, Offer of Judgment Rules and Civil Litigation: An Empirical
Study of Insurance-Based Disputes (at hal-law.usc.edu/cleo/workshops/04-05/documents/yoon.pdf ). For
that reason and for related methodological concerns, I concur with the majority’s conclusion, Majority
Report n. 2, that the Yoon and Albert study, while interesting, does not address the concerns about the
Rule s use that have been the subcommittee’s focus.
Commentmg on a Texas rule that has parallels to New Jersey’s Rule, one scholar observed that
[a]llowing the offeror of a bad faith offer, of which the sole purpose is to trigger the offer of
" judgment statute, to recover his post-offer costs, not only grants the offeror a windfall, but also .
effectively encourages such token offers. The potential award of all post-offer costs increases the
incentive to make a token offer and consequently undermines the goal of encouraging settlement.

Craig Madison Patrick, The Offer You Can'’t Refuse Offers of Judgment in the Eastern District of Texas,
46 Baylor L. Rev. 1075, 1086-87 (1994).
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Although I address below the possibility that an amendment to the Rule codifying
Frigon’s rejection of nominal offers for fee-shifting purposes would resolve this
problem, it bears noting here that distinguishing between nominal and meaningful
offers is not a simple task, particularly in light of the non~monetary litigation values
addressed below., -

B. The Rule Exacerbétes the Disparity Between Plaintiffs and
Defendants With Respect to Information Access and Resources.

The Rule exacerbates informational and resource differences between plaintiffs
and defendants in two primary ways: it places undue pressure on plaintiffs, who
already tend to be risk-averse, to settle in the absence of adequate information, and it
intensifies the effects of resource differences between plaintiffs and defendants.

First, because plaintiffs’ success in litigation frequently depends on information in
defendants’ possession, offers made prior to the close of discovery put plaintiffs in the
untenable position of having to guess at how precisely defendants’ documents and
witnesses will support the claims at issue. Simply put, the early settlement offer
pressures the plaintiff (and his or her lawyer, especially if that lawyer is working on a
contingency basis) to settle i 1n the absence of adequate information to evaluate the
reasonableness of the offer.’ Of course, this i is true any time a defendant makes a
settlement offer early in litigation. However, the problem here is that the State, through
the Rule, has increased the pressure on plaintiffs to make dec1s10ns without sufficient
information by adding to the costs of an incorrect decision.® This is especially of concern
in light of empmcal data showing that plamtlffs already tend to be risk-averse in
litigation.” As one scholar concluded, “[s]ince plaintiffs are generally more risk averse

>~ As Justice Brennan observed of the Supreme Court majority’s decision to include attorneys’ fees in the
definition of “costs” for purposes of fee shifting under the federal rule:
The Court’s decision inevitably will encourage defendants who know they have violated the law
to make “low-ball” offers immediately after suit is filed and before plaintiffs have been able to
obtain the information they are entitled to by way of discovery to assess the strength of their
claims and the reasonableness of the offers. The result will put severe pressure on plaintiffs to

settle on the basis of inadequate information in order to avoid the risk of bearing all of their fees = -

even if reasonable discovery might reveal that the defendants were subject to far greater liability.
Indeed, because Rule 68 offers may be made recurrently without limitation, defendants will be
well advised to make ever-slightly larger offers throughout the dlscovery process and before
plaintiffs have conducted all reasonably necessary discovery.
Marek v. Chesny, 473 U.S. 1, 31 (1985) (Brennan, J., dissenting). See also Roy D. Simon, Jr., The Riddle
of Rule 68, 54 Geo Wash. L. Rev. 1, 8 (1985) (stating that “[t]he defendant’s advantage can be especially
damaging early in the case because the rule gives plaintiff only ten days to evaluate offers, a period that
al}ows plaintiffs little opportunity to take any discovery necessary to evaluate an offer”) (footnote omitted).
§ In reference to, the federal offer of judgment rule, Jenny Rubin confirmed that “at the early stages of
litigation, it is extremely difficult for the plaintiff to adequately assess an offer of judgment and weigh the -
inherent risks of accepting or rejecting it.” Jenny R. Rubin, Rule 68: A Red Herring in Environmental
Cztzzen Suits, 12 Geo. J. Legal Ethics 849, 852 (1999).
7 See, e.g., Russell Korobkin & Chris Guthrie, Psychological Barriers to Litigation Séttlement: An
Experimental Approach, 93 Mich. L. Rev. 107, 129-37 (1994) (illustrating through studies that risk
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than defendants, a ‘loser pays’ rule impacts disproportionately on plaintiffs’ access to the
338
courts. :

Second, because the Rule makes litigation more costly, it aggravates the already
troublesome effects of resource differences between the parties. Since plaintiffs
typically, though not always, have fewer resources than defendants, the Rule has a
comparatively more burdensome effect on them encourages acceptance of unreasonably

low offers; and may chill litigation entlrely When a proposal was put forward to -
implement an offer of judgment rule in Ohio, the Ohio Academy of Trial Lawyers made
this very point.

They argued that the proposal was unnecessary, since there was purportedly no
evidence of “an overabundance of unnecessary trials.” Moreover, they claimed,
the proposal would have a chilling effect on plaintiffs, because “[n]o credible
argument can be made . . . that personal injury or wrongful death plaintiffs are on
an equal footing with corporate defendants or the insurance companies that insure
tortfeasors. The economic leverage—and hence the ability to tolerate nsk~——
clearly rests with the latter. »10

Although resource disparities are inevitable, the use of the State’s power to heighten the
effects of those disparities through the Rule must be weighed against any positive effects
the Rule has in facilitating settlement. "’

aversion, among other factors, encourages plaintiffs to accept settlement offers that are irrational from an

economic standpoint); Robert H. Mnookin, Negotiation, Settlement and the Contingent Fee, 47 DePaul L.

Rev. 363, 365 (1998) (observing that, in settlement negotiations, plaintiffs tend to be more risk averse than

defendants); Jeffrey J. Rachlinski, Gains, Losses, and the Psychology of Litigation, 70 S, Cal. L. Reyv. 113,

152,162 (1996) (discussing risk aversion among plaintiffs).

. ¥ Edward F. Sherman, From “Loser Pays” to Modified Offer of Judgment Rules: Reconciling Incentives to

Sertle With Access to Justice, 76 Tex. L. Rev. 1863, 1864 (1998) (footnote omitted).

® In considering the effect of the federal offer of judgment rule on environmental litigation, one scholar

observed that
Many citizen plaintiffs argue that because they have limited funds, the ablhty of defendants to
recover attorneys” fee shifts the balance of power in settlement negotiations in favor of defendants.
Because accepting an offer of judgment is the only certain means of avoiding liability for the
defendant’s fees and costs, plaintiffs claim that they are coerced into accepting unfavorable
settlements. This may occur even when the plaintiff is likely to succeed on the merits at trial or
when the settlement offer is too low, because the benefits of continning to judgment may not
outweigh the potential risk of an assessment of attorneys’ fees. -

Rubin, supra, at 853-54 (footnotes omitted). See also Russell C. Fagg, Montana Offer of Judgment Rule:

Let’s Provide Bona Fide Settlement Incentives, 60 Mont. L. Rev. 39, 49 (1999) (“[A]ttorney’s fees are also

the hammer which could force potential litigants out of the litigation arena if faced with paying the

opposing party’s attorney’s fees. Thus, those less fortunate may be further disenfranchised from litigation

if attorney’s fees are on the table, . .. When a party has to consider paying not only his own attorney’s

fees, but also his opponents attorney’s fees, he may feel compelled to settle a case he would prefer to take

to trial.”).

' Michael E. Solimine & Bryan Pacheco, State Court Regulation of Offers of Judgment and Its Lessons

Jor Federal Practice, 13 Ohio St. J. on Disp. Resol. 51, 68-69 (1997).

1 Indeed, the Rule’s heightening of the resource mxsmatch may actually have an adverse effect on

settlement. As one scholar observed, repeat player litigants have strong incentive to settle cases with “bad”

facts and to litigate cases with “favorable™ facts. “[R]epeat player litigants, particularly tort and product
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C. The Rule Exacerbates the Public Welfare Losses Inherent in
Settlement and Undermines Settled Public Policy Values Reflected in
Myriad Statutes and Longstanding Traditions in American Litigation.

Although settlement is frequently desirable, the Rule’s effect of heightening the
already strong pressure on plaintiffs to settle has the effect of intensifying the negative
aspects of settlement. Of these, two stand out particularly: the loss of information about
- public harms and the reduction in the incentive to vindicate protected rights.

First, the Offer of Judgment Rule casts a large shadow over the value of litigation
in unearthing product defects, civil rights violations, environmental harms and other
societal ills. Discovery and trial in these types of cases make possible exposure of
product defects that would not otherwise come to light. Although risk-averse plaintiffs
already have significant incentive to settle, the Rule uses the power of the state to
magnify that incentive, arguably to the detriment of the public’s health and well-being.

Second, the systemic aims to facilitate access to justice through notice pleading
and the American Rule'? and to empower private attorneys general to vindicate important
rights through fee-shifting statutes are undermined by the Rule’s added pressure on
plaintiffs to settle. As noted above, plaintiffs face a “draconian choice” 3 when presented
with an offer of judgment; a “loser pays” rule has a chilling effect on plaintiffs’
willingness to file meritorious suits. ‘

- Moreover, the use of two-way fee shifting in cases where statutes authorize fees
to prevailing plaintiffs runs directly contrary to the rationale underlying those statutes. In
discussing the federal fee-shifting rule in civil rights litigation, the Supreme Court
observed that this different treatment of plaintiffs and defendants was important for three
reasons: ‘

the need to facilitate the enforcement of the civil rights laws through
“private attorneys general;” the risk of creating a disincentive for plaintiffs
to bring civil rights suits if prevailing defendants could obtain their
attorney’s fees as a matter of course; and lastly, “when a district court

liability defendants, have a strong economic interest to engage in strategic precedent setting and reduce
their potential liability in future cases. These repeat player litigants manipulate precedent by pursuing
settlement in cases with unfriendly facts, while tenaciously litigating cases with favorable facts.” Frank B.
Cross, In Praise of Irrational Plaintiffs, 86 Cornell L. Rev. 1, 1 {2000). To the extent repeat litigants would
be at all willing to make settlement offers in comparatively weak cases, the Rule may make them less likely
to do so because its effect of heightening the stakes of non-acceptance may make it more likely for
plaintiffs to accept. :

2 «[U]nderlying the American rule is a concern that a well-heeled defendant is less likely to be deterred
from defending a weak suit by the threat of having to pay its opponent’s attorneys’ fees than a plaintiff
from prosecuting a possibly meritorious suit.” Sherman, supra, at 1864, : .
" Butler v. Smithfield Foods, Inc., 179 FR.D, 173, 175 (ED.N.C. 1998) (discussing F.R.C.P. 68), quoting
Said v. Virginia Commonwealth Univ./Med. Coll., 130 FR.D. 60, 63 (E.D. Va. 1990).
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awards counsel fees to a yrevaiiing plaintiff, it is awarding them agairist a
violator of federal law.”!

Further still, to the extent the Rule operates to reduce statutory fees that would be
awarded to prevailing plaintiffs, the Rule functions as a disincentive to the plaintiffs’ bar
from taking and/or vigorously pursuing cases. The enhanced risks of a diminished
recovery would lead any efficiency-minded lawyer to turn away borderline cases or to
encourage acceptance of unreasonably low offers. As a result, civil rights,
environmental, and other laws under which prevailing plaintiffs may obtain fees may be
underenforced because the underlying cases tend to be difficult, injuries often receive
minimal compensation, and individual plaintiffs tend to have limited resources that they
are unlikely to expend absent sure recovery.

When supporters of the Rule might suggest that reduced filings and early
settlements are beneficial because they clear courts’ dockets and avoid unnecessary
expenditures, they disregard not only the Rule’s disproportionate chilling effect on
plaintiffs but also overly discount the value of non-monetary values of litigation. Some
courts have recognized that public values can be served even where plaintiffs receive a
far smaller damage award than they had sought. In Brandau v. Kansas, 168 F.3d 1179,
1183 (10th Cir. 1999), for example, the court-found that a sexual harassment plaintiff
who received nominal damages was nonetheless entitled to attorneys’ fees because she
vindicated her own civil rights along with the rights of her coworkers. Under the Rule,
however, the non-monetary value of the Brandau plaintiff’s victory could not be
acknowledged and fees and costs would shift.

In addition, because they frequently do not involve admissions of liability,
settlements often disserve broader values for litigants and society at large. More broadly,
litigated judgments have “obvious importance for guiding future behavior and 1mposmg
order and certainty on a transactional world” in a way that settlements-do not."> Again,
the pomt here is not to condemn settlement or to deny that the Rule has value in litigation
against “unreasonable” adversaries'® but rather to clarify that its value is far outweighed
by the significant costs that flow from the intensified settlement pressure produced by the
Rule. :

II. If the Offer of Judgment Rule is Not Eliminated, It Should Be
Significantly Restricted in its Scope and Effects.

In the event the Committee elects not to abolish the Rule, several potential
mechanisms may cabin, though not eliminate, some of the harms just discussed. A final
note in this section will address add1t1ona1 ambiguities in the Rule that warrant attentlon
should the Rule be retained.

'* See Payne v. Milwaukee County, 288 F.3d 1021, 1026 (7th Cir. 2002) (discussing Christianburg
Garment Co. v. EEOC, 434 U.S. 412 (1978) and Fogerty v. Fantasy Inc., 510 U.S. 517 (1994)).

"> David Luban, Settlements and the Erosion of the Public Realm, 83 Geo L.J. 2619,2622-23 (1995)
1S Majority Reportat 11.
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A. The Rule’s Harmful Effects Can Be Limited, Though Not
Eradicated, In Several Ways.

The first option for reducing the Rule’s negative effects would be an amendment
authorizing a court not to shift costs and fees if the prevailing party was reasonable in
rejecting the offer of judgment. This possibility of a reasonable rejection has been
recognized already in New Jersey. In Brach, Eichler, et al. v. Ezekwo, 345 N.J. Super 1,
18 (App. Div. 2001), for example, the court observed that “[o]ne may act in complete
good faith and with sound reasons when rejecting a settlement offer, yet be surprised by a
trial’s outcome and subject to R. 4:58-2 sanctions.”

An analogous provision to accommodate reasonable rejection of a settlement offer
already exists with respect to F.R.C.P. Rule 68. For litigants pursuing cases under the
Individuals with Disabilities Education Act, the statute provides an exception to fee- and
cost-shifting. Specifically, it states that notwithstanding the general applicability of Rule
68, “an award of attorneys’ fees and related costs may be made to a parent who is the -
prevailing party and who was substantially justified in rejecting the settlement offer.” 20
U.S.C. § 1415G)(3)E). See also R.N. v. Suffield Bd. of Educ., 194 F.R.D. 49, 52 (D.
Conn. 2000) (“Unlike Rule 68, which is mandatory, the IDEA has & caveat — the parents
may still recover attorneys’ fees if their rejection of an offer is substantially justified.”)
(footnote omitted). A similar “substantial justification” exception mlght be added to the

NewJ ersey Rule to lessen the burdens discussed above

A second option might track a proposal made by Judge William W. Schwarzer to
amend Rule 68."® As described by Edward Sherman, this proposal would not “allow(]
recovery of all reasonable attorneys’ fees incurred after the time of the offer” but instead
“would limit recoverable costs to ‘what is needed to make the offeror whole.””® By
“making the offeror whole,” Schwarzer means that the offeree would have to reimburse:
only those post-offer costs that are greater than the offer (i.e. than the amount the offeror

~would have paid had the offer been accepted). 2 Sherman describes and analyzes the
proposal at length. Rather than reproduce this analysis, I have attached it at the end of
this memo. One significant problem with this approach, however, as Sherman explains,
is that it incentivizes offerors to make lower offers — because the closer the offer comes to
the judgment, the less the offeree will have to pay to “make the offeror whole.”?!

"7 The court also thoughtfully distinguished between the relative importance of encouraging settlement and'
discouraging frivolous litigation. “The need for a forceful deterrent for declining a settlement offer, while
considerable, is not as compelling” as in the context of frivolous lawsuits, 1d. at 18.

'8 See Sherman; supra, discussing William W. Schwarzer, Fee Shifting Offers of Judgment—An Approach
to Reducing the Cost of Litigation, 76 Judicature 147, 153 (1992). While Schwarzer’s proposal has not
become part of the Rule, its innovative approach merits our attention here.

" Id. at 1883.

% To illustrate with Sherman’s example, assume a defendant offers $25,000, the plaintiff obtains $20,000
at trial, and the defendant’s post-offer costs are $10,000. Under Schwarzer’s proposal, the plaintiff would
have to pay the defendant $5000 — “the amount by which the offeror is actually better off after the trial than
had his offer been accepted ($5000) should be deducted from the defendant’s costs of $10,000.” Id. at
1884.

' Id at1884.
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A third set of changes that have the value of being both less confusing and less
counterintuitive than Schwarzer’s comes from a 1995 taskforce of the American Bar’
Association. These proposals, which would have brought Rule 68 closer to the New
Jersey Rule by authorizing fee shifting and use by both parties, would impose several
specific conditions to lessen some of the Rule’s undesirable effects. Again, the Sherman
article discusses this proposal in some detail, and I have attached relevant portions of the
discussion to this memo. For purposes here, though, three possible prov131ons inspired by
the ABA proposal warrant consideration.

¢ Raise the margin of error before the Rule’s penalties-are triggered. The
current margin is 20%. We might consider changing this to 25% or 33%.
The ABA proposal suggested a 25% margin.

e Modify the Rule so that its application is recommended rather than
mandatory. Under the ABA proposal, a court could decide against
shifting attorneys’ fees “in case of undue hardship or for any other reason
justifying the offeree’s seekmg judicial resolution of the suit.” We might
do the same.

¢ Delay the timing of offers and acceptance. For example, we might
consider delaying the making of the first offer for 60 days after the service
of the complaint and allowing the offeree 60 days in which to accept
before the Rule’s penalties are triggered. This, too, would parallel the
ABA proposal, which was designed “to ensure that the offeree has a
reasonable period of time to assess its. case.”®? This would not, however,
address the problem of information access discussed in Section IB of this
menio.

In addition, we might codify the holding in Frigon to disallow cost- and fee-
shifting in the case of nominal or token offers. However, it bears noting that a
disallowance of token offers would not redress the other harms identified above,

", including the Rule’s chilling effect on plaintiffs.

B. Even if the Rule is Modlfled Serious Difficulties and Ambiguities
Remain. :

' Even if some of the proposals above are adopted, the Rule remains fraught with
ambiguities. In addition, as the Minority Report of the Committee observed last year,

numerous other, more effective, provisions exist to encourage settlement and discourage:
frivolous litigation.

Among the ambiguities afﬂicting the Rule are:

. the effect of nominal offers 1nclud1ng the questxon whether Frzgon should be
codified in the Rule;

2 Sherman, supra, at 1836.
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e the entitlement of defendants to attorneys fees when prevailing plamnffs are also
entitled by statute to attorneys’ fees;”

o the application of the Rule’s provision re gardmg a “result as or more favorable™
than the result originally sought where parties have sought equitable relief, and

e the application of the Rule to marital tort claims and cases brought jointly by
married couples, given the Rule’s exception for matrimonial actions.**

In addition, as last year’s Minority Report observed, numerous other procedural
devices cause far fewer harms while serving the same aim of encouraging reasonable
settlements. These include, for example, 1) the prejudgment interest rule, R. 4:42-11(b),
which is applicable to tort actions, and the Supreme Court’s ruling in Bak-A-Lum Corp.
of America v. Alcoa Building Prod., 69 N.J. 123, 131 (1976), affirming the court’s
equitable authority to award prejudgment interest in contract cases; 2) mandatory non-
binding arbitration per R. 4:21A; 3) complimentary dispute resolution techniques
authorized by R. 1:40 as well as other court-initiated settlement efforts; and 4) penalties
for frivolous litigation, as provided in R. 1:4-8. Even if these do not have precisely the
same potential effect on unreasonable advérsaries as the current Rule, they are important
means for facilitating settlement.

Conclusion

Although the Rule no doubt brings to bear additional settlement pressure, its
benefits come at the intolerably high price of exacerbating already-potent. disparities
between plaintiffs and defendants and undermining core commitments to accessible
justice and vindication of basic rights reflected in the state’s statutory framework. Given
the availability of myriad other settlement devices, the Rule should be abandoned. If the
Committee chooses to retain the Rule, notwithstanding its serious flaws, it should, at a
minimum recommend some of the modifications suggested above to curb the Rule’s
harmful effects.

 As the Civil Practice Committee’s Minority Report framed the issue last year, “[hJow would this impact
on the whole prevailing-party scheme? Should plaintiff’s award include the shifted fees obtained as the
prevailing party although the rule now excludes counsel fees from.the calculation? Do we think we can
encourage LAD and CEPA plaintiffs to accept offers by reducing or eliminating their counsel-fee
expectations? Do we want to? Is whatever decision is made respecting LAD and CEPA plaintiffs
applicable as well to the whole panoply of other rule and statutory fee- sh1ft1ng provisions which may have
a less compelling public-interest basis?” Minority Report at 5.
As that report points out, the federal offer of judgment rule’s interaction with civil rights fee-
shifting statutes has also generated some confusion. For example, although Marek v. Chesny, 473 U.S. 1
(1985), held that a prevailing plaintiff was not entitled to post-offer fees as well as costs, later courts have
viewed this holding as limited. See, e.g., Dalalv. Alliant Techsystems, Inc., 182 F.3d 757, 760 n.3 (10th
_Cir. 1999) (declining to apply F.R.C.P. 68 to civil rights fee-shifting case); Gudenkauf v. Stauffer
Communications, Inc., 158 F.3d 1074, 1083 (10th Cir. 1998) (treating Marek as haying been undermined
by the Civil Rights Act 0f 1991).
* On these issues, a recent decision found that the Rule could apply to a marital tort claim, see Borchert v.
Borchert, 361 N.J. Super, 175 (Ch. Div. 2002), while the Appellate Division found that the Rule did not
preclude a single offer by married plaintiffs. See Wiese v. Dedhia, 354 N.J. Super. 256 (App. Div. 2002).
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Appendix

The following excerpt from Edward F. Sherman, From “Loser Pays” to Modified Offer
of Judgment Rules: Reconciling Incentives to Settle With Access to Justice, 76 Tex. L.
Rev. 1863, 1882-96 (1998), provides an extended analysis of the Schwarzer and ABA
proposals to modify F.R.C.P. R. 68 as discussed above.

C. The Schwarzer Proposal

The proposal by Judge William W. Schwarzer took a new and very different approach
to the incentive structure underlying Rule 68. [FN112] It would require only modest
amendments to the rule, making the right to invoke the rule bilateral so as to include
plaintiffs and allowing the recovery of reasonable attorneys' fees as well as court costs.
[FN113] The heart of *1883 the proposal deals with which costs are recoverable if the
“offeree does not obtain a more favorable judgment. Instead of allowing recovery of all
reasonable attorneys' fees incurred after the time of the offer, the Schwarzer proposal
would limit recoverable costs to "what is needed to make the offeror whole." [FN114]
Thus the costs "would be reduced by the amount by which the offeror benefits from
paying or receiving the judgment compared with what it would have paid or received
~ under its offer.” IFNI 15]

- The "beneﬁt-of—the-judgment" approach taken by Judge Schwarzer would work like
this: Assume a plaintiff refuses the defendant's offer to settle for $25,000 and obtains a
judgment for $20,000. The defendant's reasonable post-offer costs are $10,000. Under
_ the current rule, the plaintiff would have to pay the full $10,000 of the defendant's costs
because it did not obtain a more favorable judgment than the offer. However, Judge
Schwarzer notes that the defendant is actually $5,000 better off under the $20,000
judgment than had the plaintiff accepted his $25,000 offer. The offeree plaintiff should
only have to pay such costs as would make the defendant offeror whole. Therefore, the
amount by which the offeror is actually better off after the trial than had his offer been
accepted ($5,000) should be deducted from the defendant's costs of $10,000. The
defendant would be entitled to recover costs of $5,000, which would be set off against the
plaintiff's judgment of $20,000, leaving the plaintiff with a net judgment of $15,000. The
proposal would also limit fecoverable costs to the amount of the judgment. If the
defendant's costs had been $30,000, that amount would be reduced by the $5,000 benefit
the defendant received by the jury's awarding a judgment of $5,000 less than the
defendant had offered. This would leave costs of $25,000, but the defendant would only
be entitled to recover $20,000, the amount of the Judgment

The Schwarzer proposal would operate in the same manner if the plaintiff had made the
offer of judgment (let us say $25,000). Because the $20,000 judgment is not more
. favorable to the plaintiff than the offer, the plaintiff would not be entitled to recover
costs. But assume instead that the plaintiff had made an offer of $15,000. The plaintiff
received a benefit of $5,000, because the jury awarded him $20,000 while he had offered
to settle for only $15,000. Therefore, the $5,000 benefit would be deducted from the
plaintiff's post-offer costs, and assuming they were $10,000, the plaintiff would be

10
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entitled to recover costs of $5,000, in addition to his $15,000 judgment.

The incentive structure intended by this proposal is "to encourage early offers, because
the more fees that remain to be incurred, the greater the potential gains and risks."
[FN116] Judge Schwarzer also sees the proposal *1884 as preventing windfall recoveries
under the offer of judgment law. [FN117] The proposal contains a number of features
designed to. lessen the strictness of fee shifting so as not to discourage access to the
courts. Because costs are capped by the amount of judgment, plaintiffs are not threatened
with out-of-pocket loss. Claims under fee shifting statutes, such as civil rights and
antitrust laws, are excluded, thus superseding the effect of Marek v. Chesny. [FN118]
Costs are limited to reasonable attorneys' fees, and "the court is the ultlmate arbiter of the

award." [FN119]

The most unsettling aspect of the Schwarzer proposal is that the greater the gap between
the offer and the judgment (that is, the further the offeree misses in obtaining a judgment
as favorable as the offer), the less the offeror is entitled to in costs. [FN120] If a
defendant offers to settle for $35,000 and the jury awards the plaintiffa $5,000 Judgment
the defendant is deemed to have received a benefit of $30,000 because the judgment is
$30,000 lower than he would have paid had his offer been accepted. Therefore, $30,000
will be deducted from his costs; if his costs were $10,000, there would be no fee shifting.
However, if the defendant had offered $10,000 and the judgment was for $5,000, his
benefit would be only $5,000, which would be deducted from his costs ($10,000), leaving
an award of $5,000 costs. So the closer the offeree comes to getting a judgment as
favorable as the offer, the more costs he may have to pay. The rule would award more
costs for a less generous offer, arguably reducing the offeree's incentive to settle. Judge
Schwarzer justifies this as "a necessary corollary of the make-whole principle underlying
the rule," arguing that "it does not significantly weaken the revised rule's incentives and
is justifiable on the basis of the benefit derived by the offeror from the more favorable
result obtamed "FN121]

The Schwarzer proposal is attractive for limiting cost shifting to the true loss that the
offeror suffered from the offeree's refusal to settle, thus preventing windfalls through the
offer of judgment device. It also imposes a number of limitations designed to assure
access to courts, some of which would also be adopted by the ABA proposal. Just how
the Schwarzer proposal's incentives cut is hard to fathom, however, and the
counterintuitive quality of its awarding higher costs for larger disparities between the -
offer and the judgment obtained would seem to be a disincentive to settlement. [FN122]

%1885 D. The ABA Proposal [FN123]

As a response to the House's passage of the Contract with Amerjca's modified "loser
pays" rule, the 1995 ABA task force's proposal would modify Rule 68 to make it
- available to both parties and to allow shifting of attorneys fees. [FN124] The drafting
committee expressed concern that the rulé not impede access to the courts and the right of

citizens to a jury trial. Therefore, the proposal imposed a number of conditions,
~ including a 25% margin of error for determining if a judgment is less favorable than the

11
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offer [FN125] and an escape hatch that would permit the court not to shift attorneys' fees
in cases of undue hardship or for any other reason justifying the offeree's seeking judicial
resolution of the suit. [FN126] An earlier draft would also have altered the Marek effect
of denying attorneys' fees to a successful civil-rights plaintiff in the event a judgment is
less than an offer. [FN127] In such a case, attorneys' fees incurred before an offer was
made would have remained recoverable. The proposal passed by the ABA House of
Delegates, however, did "not address whether the interpretation of Rule 68 in Marek v.
Chesny . . . should apply." [FN128] The proposal as passed would also not alter the
Delta Air Lmes interpretation that the rule does not apply to a Judgment for a defendant.
[FN129]

The proposal "requires that an offer must be to settle all of the monetary claims the
offeror has against the adverse party in the suit." [FN130] Such *1886 an imposition is

"intended to prevent parties from making offers to settle as to less than all the monetary
claims and thus to discourage piece-meal settlement . . . that may not expedite the
ultimate resolution of the suit,” [FN131] as well as strategic offers as to selective claims
that cannot be adequately evaluated apart from the whole case. An offer may be made in
suits in which the claims are for monetary damages or where any non-monetary claims
are only ancillary and incidental to the monetary claims. [FN132]

The terms of the proposal were drawn in an attempt to incentivize offers to settle early
in the suit and yet not unduly to coerce a party toward settlement.

1. Time for Making Offer [FN133]--The ABA proposal requires that the offer not be
made before sixty days after the service of the complaint in order to ensure that the
offeree has a reasonable period of time to assess is case.

The date of the service of the complaint is uséd to compute this time period, rather than
the service of an answer, because a Rule 12(b) motion defers the time for filing an answer
until after that motion is ruled on, which can sometimes be late in the progress of the
case. This provision is intended to create incentives to settle early in the litigation, which
would not occur if the answer were not filed until late in the litigation.” The power of the
court for good cause shown, to extend the time period .during which an offer remains
open insures against unfairness to a claimant offeree who cannot reasonably be expected
to evaluate its case until an answer is filed or until equivalent information as to the
opposing party's positions is provided.

The requirement that offers not be made later than 60 days before the date set for trial
reflects the intent of this rule to encourage early settlements and not to allow parties to
put off until just before trial invocation of an offer of judgment.  Of course, part1es can
always make offers not under this rule within 60 days of trial.

*1887 2. Time Period for Keeping the Offer Open-- [FN134]The requirement that offers
must remain open at least 60 days is based on the conviction that an offeree should have
sufficient time to evaluate its case and the offer. In addition, since an offeree must
expend considerable time and possibly money in evaluating an offer, the offeror should
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be required to keep it open for a set time period of 60 days or any further additional
period specified in the offer. Offers that do not state a time limit are allowed (being
deemed to remain open for 60 days and then indefinitely until 60 days before the date set
for trial, unless withdrawn) in recognition of the fact that some offerors are content to let
their offers remain open indefinitely and that such offers prov1de a useful incentive to
" settle, even though they may not be accepted untll a later stage in the litigation.

-Since one of the subjects for consideration at pretrial conferences under Rule 16(c)(9) is
settlement and the use -of special procedures to assist in resolvmg the dispute when
authorized by statute or local rule, it is appropriate for judges to inquire at the initial
scheduling conference as to whether the parties contemplate making a Rule 68 offer, and,
if so, whether certain discovery or other pretrial procedures would be desirable for
enabling the offeree to respond meaningfully to the offer.

A court is allowed on good cause shown, to extend the time period during which an
offer is open. This is in recognition of the fact that sometimes an offeree cannot
reasonably evaluate its case within a 60 day or other set time period. Two such situations
might be when more discovery is néeded or when an alternative dispute resolution
procedure will take place which the offeree believes would provide a better basis to
evaluate his case. If the court extends the time period, an offeror should be allowed to
withdraw its offer because it could not reasonably have anticipated the length of the
court's extension of time. Of course, there would be no need for an extension of time
from the court if the offeror chose unilaterally to extend the time period and so notified
the offeree or if the offeror and offeree entered a stipulation to extend the time period..

A provision in the proposal deems an offer to be refused if it is not accepted within the .
time period during which it remains open. This permits an offeror to force an offerece
early in the litigation to respond to its offer and if it does not accept, the offeree will be
locked in with possible sanctions if it does poorly in the final judgment. Without such a

prov151on there would be little mcentlve for offerees to take seriously offers made early
in the litigation. .

3. The Fee Shifting Formula-- [FN135] The 75%-125% percentages that trigger cost
shifting were chosen in the belief that case evaluations by *1888 parties and their
attorneys often lack exact precision and that a margin of error should be accorded to
offerees before imposing cost shifting. Offerees are gwen a 25% margin of error before
they can be subjected to cost shifting.

The 25% margin-of-error approach is subject to the criticism that if the judgment is 25%,
less favorable to the offeree than the offer, the offeror is entitled to cost shifting even
though he has already benefited by the fact that the offeree did less well than the offer at
which the offeror had been willing to settle. The "benefit-of-the-judgment" approach
proposed by Judge Schwarzer would avoid this anomaly by providing that the award of
costs is reduced by the difference between the offer and the judgment, reflecting the
benefit gained by the offeror. However, it is not clear that the Schwarzer rule would
provide as effectwe an incentive to make and accept reasonable settlement offers as the
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25% margin-of-error apprbach. Furthermore, because of the complexity» of the formula
used, the "benefit-of-the-judgment” rule places a high priority on complex strategizing
that could undermine the incentive structure.

The costs shifted under the ABA proposal include attorneys fees but not expert witness
fees and expenses. This is in the belief that attorneys' fees are a more necessary, direct,
and predictable consequence of refusing an offer to settle, while expert fees and expenses
are more discretionary and unpredictable and therefore more subject to manipulation and
unfairness in cost shifting. '

To offset the potential for disparate impact of cost shifting on plaintiffs who might be
more risk averse, the rule would also limit the offeror's recovery of costs, including
attorneys' fees, to the total amount of the judgment. This is intended to prevent a
plaintiff, or claimant, from having the amount of his judgment eaten up by cost slnftmg
and from having to go into his own pocket to pay additional costs.

That cost shifting shall not apply if the claimant offeree receives a take-nothing
judgment is consistent with the interpretation of Federal Rule 68 in Delta Air Lines, Inc.
v. August. [FN136] Of course, the rule also does not apply when there is a defendant's
verdict. These limitations are necessary as otherwise, a defendant's or take-nothing
verdict would always impose cost shifting on a claimant if the offeror made even a

nominal offer since a zero judgment would not be greater than 25% of the amount of the
offer. -

*1889 4. Withdrawal of Offers and Subsequent Offers-—- [FN137] Withdrawal is not
permitted within the time period during which the offer stated that it would remain open,
but the court may permit withdrawal for good cause shown and to prevent manifest
injustice. Such a situation might arise where, after making an offer, the offeror discovers
new information relating to liability or the amount of damages, which could not

reasonably have been discovered prevmusly by due diligence and which indicates that its
first offer was too generous.

Subsequent offers are allowed in the belief that even if an offeror has locked in an
offeree with an unaccepted offer, the offeror may want to improve its chances of recovery
of its costs and attorneys' fees by improving the offer which thereby improves the
chances of settlement, which is the objective of the rule.

If more than one offer made by an offeror is not accepted within the time period during
which the offers remained open, and therefore are deemed to be rejected, the offeror
‘would be entitled to seek fee shifting as to any one of such offers. However, it would
always seem to be to the offeror's advantage only to make a subsequent offer that is more
favorable to the offeree and to invoke the more favorable subsequent offer in seeking cost
shifting. For example, assume that a defendant makes plaintiff an offerof $60,000 which
plaintiff does not accept within the period it remained open. Defendant will be entitled to
fee shifting if plaintiff does not obtain a judgment that is greater than 75% of the offer, or
$45,000. If defendant makes a subsequent offer of $80,000, it would improve its chances

. 14



Attachment II

of obtaining cost shifting because now plaintiff would have to obtain a judgment greater
than $60,000 to avoid cost shifting. It would make no sense for defendant to make a
_subsequent offer under this rule that is less favorable to the plaintiff than the first offer.
If, for example, defendant made a subsequent offer of $40,000, plaintiff would now only
have to achieve a judgment greater than $30,000 to prevent defendant from being entitled
to fee shifting. Defendant would obviously have a better chance of obtaining fee shifting
under its original $60,000 offer as to which the plaintiff is locked in.

The same is true in reverse when the offeror is the plaintiff. If a plaintiff makes an offer
of $100,000 which defendant does not accept within the period it remained open, plaintiff
will be entitled to fee shifting if it obtains a judgment that is greater than 125% of the
offer, or $125,000. If plaintiff makes a subsequent offer of $80,000, it would improve its

* chances of obtaining cost shifting because now it would only have to obtain a judgment
greater than $100,000 to impose cost shifting on the defendant. It would make no sense
for plaintiff to make a subsequent *1890 offer under this rule that is less favorable to the
defendant than the first offer, for example, an offer of $120,000, because plaintiff would
then have to obtain a judgment greater thar $150,000 in order to impose cost shifting.

Although it would serve no purpose for an offeror to make a subsequent offer under this
rule that is less favorable to the offeree, it could serve the purpose of settlement for an
offeror to make a subsequent less favorable offer not under this rule. For example either
party, after making an initial offer that was deemed rejected, could now believe that its
position is stronger than it thought and therefore that the case can be settled at an amount
less favorable to the offeree than that stated in its initial offer. It could now make a less
favorable offer not under this rule that would not impose the risk of cost shifting on the
offeree. However, the fact that the offeror had "locked in" the offeree with a previous
offer as to which cost shifting now seems highly likely could provide an incentive for the
offeree to accept the less favorable subsequent offer. For example, if the plaintiffs
original offer of $100,000 was rejected, plaintiff would be entitled to cost shifting if it
- obtained a verdict of more than $125,000. Plaintiff might now make a subsequent offer
not under this rule to settle for $120,000 and to waive any right to cost shifting under its |
previous offer. This offer could be attractive to both parties: plaintiff would receive
$20,000 more than his previous offer, and defendant would be relieved of the risk of cost
shifting 1f plaintiff obtained a judgment of more than $125,000.

5. Court Discretion to Ensure "Access to Courts"-- [FN138] The ABA proposal contains
a broad discretionary grant to the court to reduce or eliminate cost shifting to avoid undue
~ hardship, in the interest of justice, or for other compelling reason to seek judicial
resolution. [FN139] This recognizes that even a rule like this, which has been tailored to
ameliorate the harshest effects of cost shifting, might result in unfairness in situations
which cannot be generically described in advance. Examples of compelling reasons to
seek judicial resolution might include that the suit involved the vindication of the
constitutional rights of the offeree or presented a novel question of law as to which there
was a genuine issue substantially affecting the rights of the offeree. ‘

The proposal contains a second signiﬁc_ant cap on fee shifting under this rule: the
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offeror's recovery of attorneys' fees cannot exceed the *1891 offeree's attorneys' fees.
This is intended to discourage offerors from escalating their own attorneys' fees in the
belief that they will recover them from the offeree.

* * * %

*1892 Appendix: A.B.A. Report on Offer-of-Judgment Legislation [FN140] §
1. Offer of Judgment

At any time in a suit in which the claims are for monetary damages, or where any non-
monetary claims are ancﬂlary and incidental to the monetary claims, but at least 60 days
after the service of the complaint and not later than 60 days before the trial date, any
party may make an offer to an adverse party to settle all the claims between the offeror
and another party in the suit and to enter into a stipulation dismissing such claims or to
allow judgment to be entered according to the terms of the offer.

When there are multiple plaintiffs or multiple defendants, this provision shall not apply
unless: 1) in the case of multiple plaintiffs, the right of each such plaintiff to recovery is
identical to the right of every other plaintiff and only one award of damages may be
made; and 2) in the case of multiple defendants, the liability of each such defendant is
joint and not several.

§ 2. Form of Offer of Judgment

An offer of judgment must be in writing and state that it is made under this rule; must be
served upon the opposing party to whom the Gffer is made but not be filed with the court
except under the conditions stated in-§ 11; must specify the total amount of money
offered; and must state whether the total amount of money offered is inclusive or
exclusive of costs, interest, attorney's fees and any other amount which the offeror may
be awarded pursuant to statute or rule. Only. items expressly referenced shall be deemed
included in the offer.

§ 3. Determination of Applicability

At any time after the commencement of the action, any party may seek a rulmg from the
court that this rule shall not apply as between the moving party or parties and any
opposing party or parties by reason of the fact that an exception to the rule exists or that

“one or more of the circumstances set forth in Section 11(e) for eliminating the application

of the rule exists. The court, upon receiving and considering any such application, may
grant the application, deny the application, or, in its discretion, defer a ruling on the
application until a later time including a time after the entry of judgment. Any moving
party obtaining the relief sought under such a motion prior to *1893 judgment may not,
itself, use the rule as to any opposing party to which the motion is applied.

§ 4. Time Period During Which Offer Remains Open.

An offer may state the time period during which it remains open, which in no event may
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be less than 60 days. An offer that states a time period of less than 60 days is an invalid
offer. An offer that does not state the time period during which it remains open is
deemed to remain open for 60 days, and thereafter indefinitely until 60 days before the
date set for trial unless withdrawn pursuant to the provisions of § 8 in which case it shall
have no further consequence under this rule.

§ 5. Extension of Time Period During Which Offer Remains Open

Upon the application of the offeree, the court may, for good cause shown, extend the
time period during which an offer remains open. If the court extends the time period

during which an offer may remain open, the offeror has the option of withdrawing the
offer. .

§ 6. Acceptance of Offer.

An offer is accepted when a party receiving an offer of judgment serves written notice
on the offeror, within the time period during which the offer remains open, that the offer
is accepted without qualification.

§ 7. Refusal of Offer.

An offer is deemed to be refused if it is not accepted within the time period during
which the offer remains open.

§ 8. Withdrawal of Offer.

An offer may not be withdrawn, except with the consent of the court for good cause

shown and to prevent manifest injustice, before the expiration of the time period during

- which the offer stated that it would remain open. An offer not made subject to an

expressly stated time period may be withdrawn after 60 days by serving the offeree with
written notice of the withdrawal and shall have no further consequence under this rule.

§ 9. Inadmissibility of An Offer Not Accepted.

Evidence of an offer not accepted is not admissible for any purpose except in a
proceedmg to determine costs and attorney's fees under a *1894 statute or rule permlmng
recovery thereof or pursuant to an entry of Judgment under § 11.

§ 10. Subsequent Offers.

The fact than an offer is made but not accepted does not preclude -any party from
making subsequent offers. If more than one offer made by an offeror is not accepted
within the time period during which the offers remained open, and therefore are deemed
to be rejected, the offeror would be entltled to seek fee- sh1ft1ng under § 11(a) or (b) as to
any one of such offers.
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§ 11. Effect of Rejection of an Offer.

If an offer made by a party is not accepted and is not withdrawn before final disposition
of the claim that is the subject of the offer, the offeror may file with the clerk of the court,
within 10 days after the final disposition is entered, the offer and proof of service thereof.
A final disposition is a verdict, order on motion for summary judgment, or other final
order on which a judgment can be entered, including a final judgment, but a judgment
based on a settlement agreement will not result in - cost-shifting unless the parties
expressly agree to cost-shifting rights under this rule. The court, after due deliberation
and after providing .the parties to the offer an opportumty to submit proposed findings,
will enter Judgment as follows: :

(a) If a final judgment obtained by a claimant who. did not accept an offer from an
adverse party is not greater than 75% of the amount of the offer, the claimant offeree
shall pay the offeror's costs, including all reasonable attorney's fees and expenses, but
excluding expert witness fees and expenses, incurred after the date the offer was made,
except that the fee award may not exceed the total money amount of the judgment. Such
recovery shall be in addition to any right of the offeror to recover any other costs
pursuant to statute or rule, except that the offeror may not recover twice for the same
costs, attorney's fees, or expenses. If an offeree subject to attorneys fees under this rule is
entitled to attorneys fees under court rule or contract, the court shall determine the
amount of those attorneys fees to which the offeree is so entitled and exclude such fees
from the judgment for purposes of this subsection so that they are not available to the
offeror as a set off. This subsection (a) shall not apply if the claimant offeree receives a
take-nothing judgment.

(b) If a final judgment obtained by a claimant against an adverse party who did not
accept an offer from such claimant is greater than 125% of the *1895 amount of the offer,
the offeree shall pay the claimant offeror's costs, including all reasonable attorney's fees
and expenses, but excluding expert witness fees and expenses, incurred after the date the
offer was made, except that the fee award may not exceed the total money amount of the.
judgment. Such recovery shall be in addition to any right of the claimant offeror to
recover any other costs pursuant to statute or rule, except that the offeror may not recover
twice for the same costs, attorney's fees, or expenses. If an offeree subject to attorneys
fees under this rule is entitled to attorney fees under court rule or contract, the court shall
determine the amount of those attorneys fees to which the offeree is so entitled and
exclude such fees from the judgment for purposes of this subsection so that they are not
available to the offeror as a set off. ' ’

(c) In comparing the amount of a monetary offer with the final judgment, which shall
take into account any additur or remittitur, the latter shall not include any amounts that
are attributable to costs, interest, attorney's fees, and any other amount which the offeror
may be awarded pursuant to statute to rule, unless the amount of the offer expressly
included any such amount.

(d) If both the offeree and the offeror may be entitled to recovery of attorneys fees
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under rules or contract, the court shall determine the amount of the recovery of such
attorneys' fees by either side by the application of this rule, of such other rule as may

apply to the recovery of fees, the language of any contract providing for fees and general
principles of law.

(e) The court may reduce or eliminate the amounts to be paid under subsections (a) and
(b) to avoid undue hardship, or in the interest of justice, or for any other compelling
reason that justifies the offeree party in having sought a judicial resolution of the suit
rather than accepting the offer of judgment. :

(f) The amount of any attomey s fees to be paid under subsections (a) and (b) shall be a
reasonable attorney's fee for services incurred in the case as to the claims for monetary
damages after the date the offer was made, calculated on the basis of an hourly rate which
may not exceed as to -the claims for monetary .damages that which the court considers
acceptable in the jurisdiction of final disposition of the action, taking into account the
attorney’'s qualifications and experience and the complexity of the case, except that any
attorney's fees to be paid by an offeree shall not:

(1) exceed the actual amount of the attorney's fees incurred by the offeree as to the
claims for monetary damages after the date of the offer; or

*1896 (2) if the offeree had a contingency fee agreement with its attorney, exceed the
amount of the reasonable attorney's fees that would have been incurred by the offeree as

to the claims for monetary damages on an hourly basis for the services in connection with
the case.

§ 12. Nonapplicability.

This provision does not apply to an offer made in an action certified as a class or
derivative action, involving family law or divorce, between a landlord and a tenant as to a
residence, or in which there are claims based on state or federal constitutional rights.

This provision for fee shifting also does not appiy to any case in which attorneys fees
are statutorily available to a prevailing party to insure the ability of claimants to prosecute
a claim in implementation of the public policy of the statute.

Footnotesfrom section excerpted above:
[EN112]. See Schwarzer, supra note 35. [William W Schwarzer, Fee Shifting Offers of

Judgment--An Approach to Reducing the Cost of Litigation, 76 Judicature 147, 153
(1992).1

[EN113]. It would also extend the period for acceptance of an offer to 21 days or such
period as the court may allow. See id. at 149-51.
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[FN114].1d. at 149.

[FN115]. Id.

| [FN116]. Id. at 150.
[EN117]1. See id. at 152.

[EFN118]. See supfa text accompanying notes 79;94.
[EN119]. Schwa;zer, supra note 35, at 152,

[FN120]. See id. at 153.

- [FN121]. Id.

[FN122]. Based on the Schwarzer proposal, the Reporter of the Civil Rules Committee of
the ALI [note from Prof. Goldberg: Professor Cooper is actually the Reporter to the
Advisory Committee on Civil Rules of the Judicial Conference], Professor Edward H.
- Cooper, drafted a proposed new rule. It dealt with a wide range of administrative issues
that have possible incentive effects: a right to withdraw an offer before acceptance;
acceptance only during the period the offer remains open and is not withdrawn;
expiration of offers not withdrawn or accepted; limitation of the "benefit of the judgment”
provision to the amount of the judgment; alternatives for reducing the strictness of
Marek; reduction of fee shifting to avoid undue hardship or unreasonable surprise; and
provisions for multiparty offers. See Edward H. Cooper, Rule 68, Fee Shifting, and the
Rulemaking Process, in Reforming the Civil Justice System 108, 135-37 (Larry Kramer
ed., 1996). . '

[EN123]. The author of this Paper served as the Reporter to the ABA Task Force, formed
by the Section of Torts and Insurance Practice, that produced the Report on Offer of
- Judgment Procedure, see A.B.A. Offer of Judgment Procedure, supra note 27.

[FN124]. The commentary, see A.B.A. Offer of Judgment Procedure, supra note 27, cmt.,
stated that the proposal was derived from a number of different sources, including a draft
of proposed changes to Federal Rule of Civil Procedure 68 circulated by Professor
Edward H. Cooper, Reporter to the Advisory Committee on Civil Rules. See Letter from
‘Edward H. Cooper to Edward F. Sherman (Jan. 21, 1993) (on file with the Texas Law
Review). Cooper's suggestions in turn were based on Judge Schwarzer's proposal, see
Schwarzer, supra note 35, and a draft of a proposed new rule of Texas Civil Procedure,
see Nancy Atlas & David Cohen, Proposed Offer of Judgment Rule,Alternative
Resolutions, Winter 1992, at 10 (making it clear that take-nothing judgments would not
trigger the rule). The Texas rule had been influenced by an offer of judgment proposal in
the Civil Justice Expense and Delay Reduction Plan Pursuant to the Civil Justice Reform
Act of 1990 of the U.S. District Court for the Eastern District of Texas. See supra notes
73-78 and accompanying text. ’ ‘
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[EN125]. See A.B.A. Offer of Judgment Procedure, supra note 27, § 10(a)-(b).

[F 126] Seeid. § IO(d)
[FN127]. See supra text accompanying notes 79-94.
[EN128]. A.B.A. Offer of Judgment Procedure, supra note 27, cmt. § 11. .

[FN129]. See id. cmt. § 10(a) (clarifying that Section 10(a) is consistent with Delta Air
Lines); see also supra notes 95-97 and accompanying text. '

[FN130]. Id. cmt. § 1.
[FN131]. Id.

[FN132]. See Spencer v. General Elec. Co., 894 F.2d 651, 662-64 (4th Cir. 1990)
(finding that Rule 68 precludes consideration of changes in personnel policies made by a
defendant under threat of suit); cf. Leach v. Northern Telecom, Inc., 141 F.R.D. 420, 428
(E.D.N.C. 1991) ("If the: monetary relief awarded falls short of that offered, but equitable
- relief is also awarded, the trial judge can then determine whether the relief awarded, as a
package, is more or less favorable than that offered."); see also Thomas L.. Cubbage III,
Note; Federal Rule 68 Offers of Judgment and Equitable Relief: Where Angels Fear to
Tread, 70 Texas L. Rev. 465, 476-77 (1991) (noting that the criteria for determmmg
preveuhng party status differ from those used to define judgment under Rule 68).

[FN133]. The following five sections of this Paper discuss key provisions of the ABA
proposal. The discussion is taken largely from the Commentary of the proposal, which
explains the -application of the particular provisions and policy justifications. This
section is based on A.B.A. Offer of Judgment Procedure, supra note 27, cmt. § 1,

[FN134]. This section is based onid.cmt. § § 3-6.
[FN135]. This section is based on id. emt. § 10.
[EN136]. See Delta Air Lines, Inc. v. August, 450 U.S. 346, 352 (1981), interpreted Rule

68 to be inapplicable where a defendant-offeror obtains a judgment against a plamtlff-
offeree. See supra text acccompanying notes 95-97.

[EN137]. This section is based on id. cmt. § 9.

[FN138]. This secﬁon is bas-ed,on AB.A. Offer' of Judgment Procedure, supra note 27,
cmt. § 10(d)-(e).

[FN139]. Iudlmal discretion to reduce or ehmmate the amounts to be paid Would
- obviously include ordering no cost shifting at all.
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[FN140]. Proposed February 1995. Passed by the A.B.A. House of Delegates, 202-188.
See Reske, supra note 28, at 34. . '
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JMS DRAFT 6/9/05

Offer of Judgment Rule Subcommittee:
Proposed JMS Language re Appllcatlon of the Rule in Statutory Fee Cases

R. 4:58-5. ApplicatiOn of Offer of Judgment Rule to Statutory Fee Shifting

(a) If a party who fails to accept a offer tendered under this Rule prevails at trial against
the offeror on a claim of a substantive nature which entitles the offeree, under a statute or other
codified provision, to an award of attorneys fees from the offeror, and the monetary judgment in
favor of the offeree, is less than 80% of the pretrial offer, exclusive of interest and counsel fees,
then the Court shall have discretion to waive or abate the imposition of fees under this Rule
against the offerece, where it finds that such waiver or abatement is in the interests of justice.

(b) In exercising its discretion under this subsectlon the Court shall [may‘?] consider the
following factors: '

1. the amount of the fees sought under this Rule by the offeror as compared with the
amount of fees to be awarded to the offeree as a prevailing party under the applicable statute or
code; ' : -

2. the degree of succéss attained by the offeree at trial, including the extent of any non-
monetary relief obtained;

3. the financial circumstances of the parties, and thelr respective abilities to pay the fees
of the opposing party;

4. the timing of the offer, and the extent to which the l1t1gat1on had progressed and.
counsel fees had been incurred when the offer was made;

5. the extent to which the litigation and its outcome would advance or negate the public
policies associated with the applicable statute or code;

6. the reasonableness and good faith of the parties;

7. any other factors bearing upon the reasonableness of imposing fees under this Rule, in
full or in part, upon the offeree.
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Exhibit E

JMS DRAFT 7/7/05

Offer of Judgment Rule Subcommittee:
Proposed JMS Language re Applica_tion of the Rule in Statutory Fee Cases

R. 4:58-5. Application of Offer of Judgment Rule to Statutory Fee Shifting

(2) If a party who fails to accept a offer tendered under this Rule prevails at trial against
the offeror on a claim of a substantive nature which entitles the offeree, under a statute or other

~ codified provision, to an award of attorneys fees from the offeror, and the monetary judgment in

favor of the offeree, is less than 80% of the pretrial offer, exclusive of interest and counsel fees,

then the Court shall award such fees unless the Court finds that the imposition of fees agamst the

offeree under this Rule is'contrary to the interests of justice.

(b) In exercising its discretion under this subsection, the Court shall [may?] consider the
following factors:

1. the amount of the fees sought under this Rule by the offeror as compared with the
amount of fees to be awarded to the offeree as a prevailing party under the applicable statute or
code;

2. the degree of success attained by the offeree at trial, including the extent of any non-
monetary relief obtained; :

3. the financial circumstances of the parties, and their respective abilities to pay the fees
of the opposing party;

4. the timing of the offer, and the extent to which the litigation had progressed and
.counsel fees had been incurred when the offer was made;

5. the extent to which the litigation and its outcome would advance or negate the public
policies associated with the applicable statute or code;

6. the reasonableness and good faith of the parﬁes;

7. any other factors bearing upon the reasonableness of imposing fees under this Rule, in
full or in part, upon the offeree.
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4:58-4. Multiple Defendants

If there are multiple defendants against whom a joint and several judgment is
sought, and one of the defendants offers in response less than a pro rata share, that
defendant shall, for purposes of the allowances under R. 4:58-2 and B3, be deemed not to
have accepted the claimant’s offer. If, however, the offer of a single defendant, whether
or not intended as the offer of a pro rated share, is at least as favorable to the offeree as
the determination of total damages to which the offeree is entitled, the single offering
defendant shall be entitled to the allowances prescribed in R. 4:58-3, provided, however,
that in an action for unliquidated damages the offeree has received at least $750 and that
single defendant’s offer is at least 80% of the total damages determined. Moreover, if
there are multiple defendants against whom a joint and several judgment is sought, all
defendants may make a single offer 1o take such a judgment against them in an amount
subject to the right of the defendants to such apportionment between -them. If not
otherwise apportioned by unanimous agreement, multiple defendants shall have
apportionment resolved through use of the alternative dispute resolution process
provided for in NJ.S.A. 24:234-1 et seq. or other extra-judicial procedure agreed upon
by all defendants, but only in accordance with the time periods set forth in N.J.S.A.
24:234-1. The defendants so agreeing shall be bound io the percentage amounts
determined and each shall be entitled to the allowance prescribed in R. 4:58-3 should the
offer not be accepted as aforesaid.
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RULE 4:58. OFFER OF JUDGI\/IENT
4:58-1. Time and Manner of Making and Accepting Offer

Except in a matrimonial action, any party may, [at any time] no earlier than 60 days after the filing of
the last responsive pleading of the original parties but more than 20 days before the actual trial date,
serve upon any adverse party, without prejudice, and file with the court, an offer to take judgment in the
offerer's favor, or as the case may be, to allow judgment to be taken against the offerer, for a sum stated
therein or for property or to the effect specified in the offer (including costs). If at any time on or prior to
the 10th day before the actual trial date the offer is accepted, the offeree shall serve upon the offeror and
file a notice of acceptance with the court. The making of a further offer shall constitute a withdrawal of
all previous offers made by that party. An offer shall not, however, be deemed withdrawn upon the
making of a counter-offer by an adverse party but shall remain open until accepted or withdrawn as is
herein provided. If the offer is not accepted on or prior to the 10th day before the actual trial date or
within 90 days of its service, whichever period first expires, it shall be deemed withdrawn and evidence
thereof shall not be admissible except in a proceeding after the trial to fix costs, interest and attorney's
fee. The fact that an offer is not accepted docs not preclude a further offer within the time herein
prescribed in the same or another amount or as specified therein.

Note: Source-R.R. 4:73. Amended July 7, 1971 to be effective Scptember 13, 1971; amended July 13,
1994 to be effective September 1, 1994; amended June 28, 1996 to be cffectwe September 1, 1996‘
amended July 10, 1998 to be cffcctlve September 1, 1998.
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Supplemental Report of Offer of Judgment Subcommxttee
' January 25, 2006

After the last full Civil Practice Comrmttee meeting, members of the
subcommittee had a telephone conference to review and discuss draft rule proposals .
developed by AJ'udges Skillman and Sabatino for Rules 4:58-1, 4:58-2 and 4:58-3, -

. Although the full Committee had agreed to present the deliberations of the
subcommittee and the full Committee-to the Supreme Court ini conceptual form, Judge
Skillman thereafter suggested that specific rule amendments be presented to the Court to
address the areas where some consensus had been reached. Judge Skillman also
~suggested that the concerns of the substantial minority onthe full Committee favoring
abolition of the rule might be tempered if the rule contained one or more discretionary
(escape hatch) provisions, as had been suggested in Professor Goldberg’s earlier
memorandum. :

The proposed revisions address three areas:

1. Confining the Rule s application to cases where the remedial claims left i n
the case at the time the offer is made are solely monetary in nature. This
reflects the 19 to 18 vote of the full Committee to limit the application of
the rule to money damage cases. In discussing the proposed rule
amendment to R. 4:58-1 drafied by Judges Skillman and Sabatino
(attached hereto. as Exhibit 'A), the majority of the subcommittee .
participating in the telephone conference preferred the use of the word
“primarily” instead of “exclusively” to describe the .monetary relief
sought.  Similarly, the majority favored deletion of the qualifying
language that there be no unresolved equitable claims pending in the case,
reasoning that the spemfic mention of unresolved equitable claims might
invite the strategic evasion of the rule by the inclusion of such a claim.
Accordingly, the subcommittee opted for a modified proposal (Exhibit B)
and decided to present both versions of the proposed amendments to R.
4:58-1 to the Committee for its review.

2. Making it clear that a party cannot obtain duplicative fees under this Rule
‘and under some other fee-shifting authority. This reflects the sentiment of
the Committee and is not controversial. It does, however, require the -
restructuring of R. 4:58-2 for the inclusion of subparagraph (c). The
subcommittee members participating in the telephone conference agreed

that the ‘proposed rule amendments (attached as Exhlblt C) were non-
controversial..

3. Inserting an “escape hatch” in R. 4:58-3 (attached as Exhibit D) for
specified situations where fee-shifting should be -disallowed or abated.
Judge Skillman identified three categories to which this exception would



apply: (1) where an allowance would conflict with the policies underlying -
another fee-shifting statute of Rule; (2) where the allowance would impose
undue hardship; and (3) where rejection of the offer was reasonable. The
majority of the subcommittee members participating in the telephone
conference were opposed .to this proposal, although there was some
support expressed for the “undue hardship” exception. '

At the conclusion of the telephone conference, a vote was taken on whether any
~amendments to R. 4:58 should be proposed or whether the entire matter should be carried
over to the next rules cycle. Four members voted in favor or making no revisions, while
two.members voted in favor of supporting the proposed amendments to Rules 4:58-1
(limiting the rule’s application to money damage cases) and 4:58-2- (clarifying that no

. - duplicative fee recovery would be allowed).

For ease of refer_ence, also attached is attached at Exhibit E is Judge Sabatino’s |
proposed rule amendments to R. 4:58-5.

Iiespect'fullyAsubmitted,

Hon. Jack Sabatino, Chair
Jeffrey Greenbaum -
Ralph Lamparello

Gary Potters

Michael Stein

Thomas Weidner
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. Exhibit A _
4:58-1. Time and Manner of Making and Accepting Offer

2. Except in a matrimonial action, any party may; at any

time more than 20 days before the actual trial date, serve

up0n—aﬁy—eﬁweree—fefty——m&thoﬂt~prejadiee——and—éi%e-&@th—~~

the. court, an offer to take a monetary judgment- in the

offeror's favor, or as the case may be, to allow judgment

te be taken agalnst the offeror, for a sum stated therein.

(includingpcosts). The offer shall not be.effective‘unless,

at time the offer is extended,' the relief sought by the

parties in -the case is exclusively monetary in nature, and

there are no unresolved equitable claims'ppending in the

case.

b. If at any time .on or prior to the’ 10th day before the~
actual trial date the offer is accepted, the offeree shall
serve upon the offeror and file a notice of acceptance- with
the court. The making ofta further offer shalllconstitute a
withdrawal of all previous of fers made by that party. An
offer shall not, however, be’' deemed withdrawn upon' the
making of a counter—offer by an adverse party but  shall .
remaln open until accepted or withdrawn as 1is herein
prov1ded If the offer is not accepted on or prlor "to the
'10th day before the' actual trial date-or w1th1n 90 days of
. its service, whlcheverj,perlod first expires, it 'shall be
deemed withdrawn and eVidence thereof shall not be
~admissible except in a proceeding after the trial to £ix
costs, interest and attorney s fee_ The fact that an- offer

is not accepted does not preclude a further offer within



the time herein prescribed in the same or another amount or

as spec¢ified therein.
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Exhibit B
4:58-1. Time and Manner of Making and Accepting Offer

‘a. Except in a matrimohial aétion, any party may, at any
time more than 20‘days before the‘acﬁual trial date, serve
-upon’ any adverse party, without prejudice, and file Xﬂith.

the court, an offer to take a monetary judgment in- the

foeror's favor, -or as the case may- be, to allow judgment
to be taken against the offeror, for a sum stated therein
e . ' - L _ ey .

(including‘costS). The offer shall not be effective unless,

~at time the offer is extended, the relief'”sogght' by the

parties in the case is primarily monetary in nature. .

~b. If at any time'éh orAprior to the 10th day before the
actual trial date the offer is accepted, the offeree’ shall
- serve upon the offeror and file a notice of acceptance with
the court. The making of a further offer shall constitute a
withdrawal of all prévibﬁs,ofﬁers made by that party. An
offer shall';not, however, be- déemed withdrawn upon the
making of a counter-offer by an ‘adve'rSe party but shall
remain. open until accepted or withdrawn as 1s herein
provided. If the offer is not'acceptéd on or‘pfior to the
10th day beforelthe'actual trial date or within 90 days of
its service, whichever'periad'firsﬁ.expires, itzshall be
deemed withdrawn and evidence thereof .shall not be
admissible except in a proceeding after the trial to fix
costs, interest and attorney's fee. Thé fact that an. offer
is not accepted does not preclude a further cffer within
the tim¢ herein prescribed in the same or éndther amount or
as spééified'therein;' |

L]
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Exhibit C

4:58-2., Consequences of Non—Acéeptance.of Claimant's Offer

‘ a. If the offer of a claimant is not accepted and the
claimant  obtains a verdict —or—determination—at—least —as
%ave%&Ek&~as~%he~%eéee%eé~e§éef~ef74%§—a money judgmentT in an
amount that is 120% of.the offer of more, excluding allowablg
préjudgment iﬁterest and counsél fees, the claimarit shall _be
allowed, in addition to costs of suit: +&%-i&i all reasonable
litigation expenses incurred. following non-acceptance; &> (2)
prejudgment interest ¢f eight perceﬁt othhe_améunt of any mdney
Arecovery from the date of the offer or the date-of compleﬁion.of_
'discove:y, whichever is later, .but only to the extent that such
prejudgment interest exceeds the interest prescribed by R. 4:42-
ll(b),.which also shall be allqwable} and +e) (3) -a reasonable
attoiney's fee, which shall belong to‘ the client, - for such
subsequent services as are - compelled - by the ndn—acceptanée,
[such fee to.be applied for within 26 days‘following entry of
final judgment and in accordance with R. 4:42—9(bf.]

. b. No allowancesfshall be granted, however,_if they would

impose (1) undue hardship or (2) if the rejection of the

claimant's offer was reasonable. If undue Hardship‘ can. be

eliminated by reducing the allowance to a lower Sum, the court

shall reduce ‘the amount of the allowanée accordingly.

c. If the_-claimant is awarded counsel fees, costs or

interest as a prevailing party pursuant to  a fee-shifting

statute, contractual provision, decisional law or Rule of Court,

the claiméntAshall not be allowed to recover dupiicative fees,

costs or interest under thiszule.



da. Allowances pursuant to this rule must be applied for

within 20 days following of,"final judgment and in accordance -

with R. 4:42-9(b).
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» » Exhibit D
4:58-3 ' Consequences of Non~Acceptance of Offer of Party Not

a Claimant

a. If the offer of a party other than the claimant is not

accepted and %he~éeaermaﬁa%aen the clalmant obtains a monetary

judgment that is favorable to the offeror .as defined.Iby this

rule, the offeror shall be allowed, in addition to costs of
" suit, the allowances as prescribed by R. 4:58-2, which shall

constitute a prior charge on the judgment.

b. A favorable determination qualifying for allowances

under this rule is a veré&e%e—er~—éeEefmaaa£afmb-a£——leasem~ae

7 ~money. judgmentm'

+s in an amount, excluding allowable prejudgment interest and

counsel fees, that is 80% of ‘the offer or less.

. 1N¢- allowances shall be granted, - however, if the

claimant's claim is dismissed, a no-cause verdict is returned,

[or] only nominal damages are awarded, or such allowances (1)

would conflict with the policies ' underlying a 'feefehifting

statute or Rule of .Court, or (2) impose undne'hardship, or (3)

if the rejection of the offer was reasonable If undue hardship

can be eliminated by reduCigg the allowance to- a lower sum, the

court shall reduce the amount of the allowance accordingly.

d.- If the offeror ig awarded counsel fees, costs or

interest as a_ prevailing party pursuant to a fee-shifting

statute,:oontractual provision, decisional law or Rule off

Court, the offeror shall not be allowed ‘to - recover

- duplicative fees, costs or interest under this Rule.



e. Allowances pursuant to this rule must be applied for
within 20 days following entry of final judgment and in

accordance with R. 4:42-9(b).
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