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STATE OF NEW JERSEY, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION/CRIMINAL PART
V. ATLANTIC COUNTY
MARTY SMALL, INDICTMENT NO. 24-09-2951-T
Defendant. BRIEF IN SUPPORT OF DEFENDANT’S MOTION

FOR RECUSAL AND TO SUPPRESS EVIDENCE
SEIZED PURSUANT TO THE MARCH 27, 2024
SEARCH WARRANT FOR THE DEFENDANT’S
HOME

PROCEDURAL HISTORY

On March 27, 2024, Detective Daniel Choe from the Atlantic County Prosecutor’'s
Office filed a Certification in Support of a Search Warrant with the Superior Court for
defendant’s home. (Exhibit A; Certification In Support of Search Warrant BED-
ATL-NASW-24 - 23(A-F).

That same day, the Honorable Bernard E. DeLury, Jr., J.S.C. executed the
Warrant, which described the location as a two-story house located at -

I ~tantic City, NJ. (Exhibit B — Search Warrant; BED-ATL-
NASW-24 — 23(C).
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PRELIMINARY STATEMENT

The State secured a warrant to search the defendant’s llllllresidence located
at [N /ilantic City, NJ. The State’s contention was that this
location contained “electronic” evidence of child abuse and a conspiracy to cover it up.
The warrant was unconstitutional, supported by stale and insufficient probable cause.
The evidence seized by the State during the search of defendant’'s home must be
suppressed.

First as a threshold issue, recusal by the Court from hearing and deciding this
present motion is appropriate pursuant to R. 1:12-1(g). This motion seeks to challenge
both the staleness and veracity of the probable cause submitted by the State in support
of the search warrant for defendant’s home. Your Honor signed the warrant on March
27, 2024. So as to avoid the appearance of impropriety, defendant respectfully submits
recusal is warranted solely as it pertains to this motion.

Second, the probable cause alleged in the certification to search the defendant’s

home was stale, in violation of State v. Sager, 169 N.J. Super. 38 (Law. Div. 1979) and

State in the Interest of R.B.C., 183 N.J. Super. 121 (Juv. & Dom. Rel. 1981). The State

alleges: (i) defendant abused _on 3 separate occasions, twice in
December 2023 and once sometime in mid-January 2024; (ii) On January 22, 2024, the
day Illirst disclosed the abuse to school officials, defendant and his wife met with Ms.
Days-Chapman outside of his home; (iii) On January 31, 2024, the day [lillwas
interviewed by ACPO investigators at school, defendant attempted to call Ms. Days-
Chapman 23 times and later arrived at the school; and (iv) Over 100 toll records

between the phones of the defendant, his wife, and Ms. Days-Chapman. Nothing more.



ATL-24-001626 01/03/2025 3:43:14 PM Pg 3 of 51 Trans ID: CRM20259578

By the State’s own admission the alleged child abuse concluded by mid-January
2024 and any conspiracy by January 31, 2024. By January 31, 2024 authorities were
aware of the disclosures and DCP&P had already started interviews. The certification
fails to establish how or why the State had probable cause to believe any evidence of
child abuse or a conspiracy to sweep it under the rug would be located in the
defendant’s home 2-3 months after each of those crimes concluded.

Third, even if accepted as true, the probable cause alleged by the State in its

application does not establish any reasonable belief that a violation of the law existed at

the premises at the time the warrant was issued on March 27, 2024. State v. Boone,
232 N.J. 417, 427 (2017). The State hangs its probable cause ‘hat’ on 1) the content of
text messages exchanged by defendant, his wife, and Ms. Days-Chapman on various
dates between January 22 — March 15, 2024, and 2) the quantity of phone contacts,
namely “over 100” toll records between the defendant, his wife, and Ms. Days-
Chapman.

A plain reading of the text exchanges does not provide a scintilla of evidence in
support of probable cause to believe either child abuse or a conspiracy was occurring or
that any evidence of either crime would be located inside of the defendant’s home 2-3
after those crimes concluded. The messages are, instead, benign and reveal nothing
more than_;oncern by the Smalls for the safety and well-being of_
The remaining sections of the certification simply reference the quantity of phone
contacts between the parties, which are misleading by omission, and do not further any

probable cause to believe that any child abuse or conspiracy occurred, or was occurring
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inside of the defendant’s home at the time this warrant was secured. Quantity of phone
contact alone is not an indication of criminality.

Fourth, the certification either intentionally or in reckless disregard of the truth
misrepresents the actual number of phone contacts between the phones of Ms. Days-
Chapman and the defendant. It is also replete with material omissions, necessary to
provide an accurate picture to the issuing judge of the long term pre-existing
relationship between the Smalls and Ms. Days-Chapman. The State omitted that 1) Ms.
Days-Chapman is a close family friend of the Smalls and has been for years; 2) She
serves as the defendant’'s campaign manager and the chairperson of the Atlantic City
Democratic Committee; and 3) the only “suspect” cail from Ms. Days-Chapman to the
defendant’s wife on January 22, 2024 (date |Jjifirst disclosed abuse to school officials)
lasted just 1 minute. It is not even clear the two spoke, let alone discussed anything of
substance in furtherance of a ‘conspiracy’, nor does the State assert any in its
certification.

The factual misrepresentations and material omissions by Det. Choe in the
warrant application establish a reckless disregard for the truth. At a minimum, a _F_[_em_@
hearing is necessary to determine whether these omissions and factual

misrepresentations impacted the finding of probable cause. See Franks v. Delaware,

438 U.S. 154 (1978).
For the reasons that follow, the warrant to search the defendant's home must be

quashed, and all evidence seized as a result suppressed.
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STATEMENT OF FACTS

The essence of the State’s alleged criminal conduct against the defendant boils
down to this: between December 10, 2023 and mid-January 2024 he abused -
B - ¢ then conspired with others to cover it up. The warrant permitted the
State to seize “any and all electronic communication devices” found within the
defendant’s home, among other evidence. (Ex. B, p.2, f[(f) & (@)). A single certification
was submitted in support of this warrant. The State alleges that the abuse began
“during the week of’ December 10, 2023. (Ex. A, p.9, 113(k)). -“lrst disclosed the
abuse to -high school guidance counselor _on January 22, 2024 (Id.,
p.13, 13(cc)(2)), who then reported the abuse to the school Principal, Ms. Days-
Chapman, that same day. (Id., p.14, 113(cc)(4)). Rather than reporting the abuse to
DCP&P as required by school policy, Ms. Days-Chapman met with the defendant and
his wife outside of their home on January 22, 2024. (ld., p.17-18, 113(rr)). Defendant
was observed entering Ms. Days-Chapman’s vehicle, where he remained for 17

minutes, before exiting and driving away. (Id., p.18, {[3(rr)(ii-iv)).

The following day - January 23, 2024 --jisclosed the abuse—
I (c.. .70, 713(-p)). NN en reported IMMcisciosures to

DCP&P on January 24, 2024. (ld., p.10, 3(r)). On January 31, 2024, ACPO
investigators interviewed Bt school. (Id., p.11, 113(s)). At some point on that day,
the defendant attempted to contact :Ms. Days-Chapman 23 times and then arrived at the
school to be with || G0 (0., p.19, 13(ss-tt)).

On March 27, 2024, the State applied for and was granted a warrant to search

the defendant’s home. (Ex. B; BED-ATL-NASW-24 — 23(C)). The warrant relied on the
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single Certification in Support from Detective Daniel Choe from the Atlantic County
Prosecutor’'s Office. (Ex. A).

Reading the certification in its totality, the probable cause to search the
defendant’s home is limited to 3 sections: p.10-11, {[3(0-p) & (s-v); p.17-19, {[3(rr-ss);
p.19-20, §I3(vv)(a-b). It is clear the State alleges the child abuse occurred “twice in
December 2023” and once “sometime mid-January 2024”. (Ex. A, p.10, 1[3(p)). ltis
equally clear the State alleged that any conspiracy lasted from January 22, 2024 to
January 31, 2024. The single “conspiratorial” meeting alleged by the State occurred on
January 22 and took place outside of the defendant’s home. (ld., p.17-18, [3(rr)).

According to the State’s theory, if there is probable cause to believe a crime is
committed, then there is also probable cause to search a suspect’s home without a
particularized showing as to why evidence of criminality will be found there. That is not

what the Fourth Amendment, R.B.C., or Sager require. The State was required to show

probable cause to believe that evidence of a crime would be found at the place to be
searched at the time the warrant was issued. The State failed to establish that requisite
probable cause showing.

LEGAL ARGUMENT

POINT |

RECUSAL BY THE COURT IS WARRANTED, PURSUANT TO R. 1:12-
9)

R. 1:12-1(g) governs recusal, stating in relevant part:

“When the is any other reason which might preclude a fair an unbiased
hearing and judgment, or which might reasonably lead counsel or the
parties to believe so.”
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Judges are “to act at all times in a manner that promotes public confidence.”
Code of Judicial Conduct, Canon 2(A), and “must avoid all impropriety and appearance
of impropriety.” 1d., commentary on Canon 2 (emphasis added). “A judge should
disqualify himself or herself in a proceeding in which the judge’s impartiality might
reasonably be questioned.” Id. at Canon 3(C)(1). “Itis not necessary to prove actual
prejudice on the part of the court... the mere appearance of bias may require
disqualification...[T]he belief that the proceedings were unfair must be objectively

reasonable.” State v. McCabe, 201 N.J. 34, 43 (2010) (holding recusal of a municipal

court judge was required when he and defense counsel were adversaries in a separate
probate matter that had been dormant for two years).

In State v. McCann, 391 N.J. Super. 542 (2007), a municipal court judge signed

a warrant authorizing a search of the defendant's home, whom he had previously
represented. McCann, supra. 391 N.J. Super. at 544-45. The defendant filed a motion
to suppress evidence, which was granted by the trial court. The State appealed. |d. at
543. Relying upon the above cited Code of Judicial Conduct and R. 1:12-1, the
Appellate Division determined the circumstances raised “an appearance of impartiality”
and held the municipal court judge should have recused himself from the warrant
application proceedings. Id. at 554.

Similar to McCann, here there exists an objectively reasonable appearance of

impartiality on the Court’s part, strictly for purposes of the present motion. Your Honor
executed this warrant on March 27, 3024. In doing so, the Court has already made
determinations regarding the staleness and veracity of probable cause in the supporting

certification. This motion seeks to challenge both of those aspects as deficient. Under
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these circumstances, it is respectfully submitted that the Court should- recuse itself from
hearing and deciding the issues raised in this motion.
POINT Il

THE EVIDENCE IN SUPPORT OF PROBABLE CAUSE TO SEARCH THE
DEFENDANT’S HOME WAS STALE

To secure this warrant, the State relied upon allegations that were at least 2
months old and, in some instances, more than 3 months old. By March 27, 2024, the
allegations the State clung to were stale and insufficient to support probable cause to
believe evidence of child abuse or a conspiracy would be located in the defendant’s
home.

A claim of “staleness” bears on whether the totality of the information in the
affidavit permitted the judge to find “a fair probability that contraband or evidence of a
crime [would] be found” if defendant's premises were searched during the time

permitted in the warrant. State v. Smith, 155 N.J. 83, 93 (1998). In short, staleness is a

question of whether the probable cause still exists when the warrant is issued and at the

time of the search. See State v. Blaurock, 143 N.J. Super. 476, 479 (App. Div. 1976).

“The question of the staleness of probable cause depends more on the nature of
the unlawful activity alleged in the affidavit than the dates and times specified
therein.” Blaurock, 143 N.J. Super. at 479. Nevertheless, time lapse is one of the
factors for a court to consider when the affidavit alleges criminal conduct with defined
temporal limits:
“[wlhere the affidavit recites a mere isolated violation it would not be
unreasonable to imply that probable cause dwindles rather quickly with the
passage of time. However, where the affidavit properly recites facts

indicating activity of a protracted and continuous nature, a course of
conduct, the passage of time becomes less significant.”
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Blaurock, 143 N.J. Super. at 479.
The core question when staleness is raised in an attack upon a search warrant
is: “do all the circumstances exhibited ... reasonably conduce to a belief that the law

was being violated at the time the warrant issued?”. State v. Sager, 169 N.J. Super. 38,

44-45 (Law. Div. 1978). “Unless there be “probable cause” to justify a conclusion by a
neutral magistrate that a breach of the law is existing on such persons or premises at
the time the warrant is issued, the search is presumptively unreasonable.” State in Int.
of R. B. C., 183 N.J. Super. 121, 128 (Juv. & Dom. Rel. 1981) (emphasis added).

In Sager, the State applied for a warrant to search the defendant’s apartment for
suspected drug dealing activity. An affidavit containing specific dates/times the State
believed defendant engaged in selling drugs was submitted in January, but the warrant
was not executed at that time. Sager, supra. 169 N.J. Super. at 41. Two months later,
in March, the State submitted a supplemental affidavit which confirmed more recent
observations of drug activity inside the defendant’s residence. Id. But for that
supplemental affidavit, the court in Sager made clear that the warrant was
constitutionally infirm on staleness grounds. Id. at 45. Specifically, the Sager court found
a lapse of 65 days (or 2 months) between the original affidavit and the issuance of the
warrant was too remote, the information stale, and could not justify the issuance of the
search warrant. Id.

In R.B.C., the defendant challenged a search warrant for his apartment on the
grounds that the warrant application lacked specific dates of alleged drug transactions,
leaving the issuing judge with no facts to indicate that the alleged illegal drug activity

was still ongoing at the time the search warrant was issued. R.B.C., supra. 183 N.J.
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alleged to have occurred “sometime [in] mid-January 2024”. (Ex. A, p.10, 93(p)). There
are no additional acts of child abuse alleged by the State beyond that point.

As to any conspiracy, the certification fails to establish that any alleged criminal
conduct in furtherance of that crime occurred inside of the defendant’s home nor is any
such evidence asserted by the State in the certification. There is no assertion that any
‘conspiratorial’ meetings, discussions, or communications occurred in, were directed at,
or originated from the defendant’s home. The opposite is true. The State concedes that
the one and only ‘conspiratorial’ meeting on January 22, 2024, occurred outside of the
defendant’s home, in the Days-Chapman vehicle. (Id., p.17, §13(rr)).

The State attempts to include the content of text messages between the
defendant, his wife, and Ms. Days Chapman from January 22 — March 15, 2024 to
support probable cause to search the defendant’s home for “electronic devices” (Id.,
p.21-24, 13(bbb-ccc)), as if these messages are somehow indicative of criminal
conduct. But a plain reading of these text messages fails to establish any probable
cause whatsoever to believe either child abuse or a conspiracy to keep it quiet
occurred, was occurring, or that evidence of either alleged crime would be found in the
defendant’s home as of March 27, 2024. The content of the text messages reveals
nothing more than concern by two -for the safety and well-being of ||l
I

The State also attempts to include quantity of phone contacts, as if those are
nefarious on their face. (Id., p.19, 113(ss); p.20, 13(vv)(a). Number alone is not an
indication of criminality. If it were, then the State would have carte blanche to search

the homes of any married couple or those in regular phone contact within this state,

14
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As to the one “suspect” call between defendant’s wife and Ms. Days-Chapman on
January 22, 2024 (Id. p.20, {[3(vv)(b)), the truth is this call lasted less than 1 minute and
it is unclear whether the two even spoke, let alone discussed anything in furtherance of
an alleged conspiracy. There is no indication from the State that this call originated from
or was directed to the defendant’'s home. Similarly, there is no indication from the State
as to where any of the “over 100" toll records originated from, were directed to, or took
place.

Representing only the quantity of contact, without providing any context
whatsoever regarding the known pre-existing relationship between the parties to that
contact further establishes a reckless disregard of the truth on the part of Det. Choe. As
a result, the paragraphs containing the quantity of phone contact are misleading by
omission. (Id., p.19, 13(ss); p.20, Y13(vw)(a@)). The certification omitted that Ms. Days-
Chapman and the Smalls have been close family friends for years. _
I Vs Days-Chapman is the campaign
manager for the defendant and she serves as chairperson of the Atlantic City Democratic
Committee. There was no context whatsoever provided by the State for this known pre-
existing relationship.

Compare these material omissions by Det. Choe to {[3(ss), p.19 and {3(vv)(b),
p.20. Y3(ss) references defendant’s alleged efforts to contact Ms. Days-Chapman 23
times on January 31, 2024. In that paragraph, the State makes it a point to include: “It
should be noted that same day, Jlvas interviewed by Det. Piatt and Lt. Dougherty.”
Similarly, §3(vv)(b) references one outgoing call from Ms. Days-Chapman to defendant’s

wife on January 22, 2024. Again, the State makes a point to note: “This is the same day

17
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Attorneys for Defendant Marty Small

STATE OF NEW JERSEY, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION/CRIMINAL PART

V. ATLANTIC COUNTY

MARTY SMALL INDICTMENT NO. 24-09-2951-T

Defendant Criminal Action

ORDER

THIS MATTER having been brought before the Court by Patrick C. Joyce,
Esquire of the law firm of Jacobs & Barbone, P.A., attorneys for defendant Marty Small
upon due notice to and in the presence of Elizabeth Fischer, Esquire, Assistant Atlantic
County Prosecutor appearing on behalf of the State of New Jersey and the Court having
reviewed the submissions and having heard oral argument and no cause appearing to
the contrary;

It is on this day of , 2025,

ORDERED AND ADJUDGED that defendant’s Motion to Suppress Evidence
seized pursuant to the March 27, 2024 search warrant for the defendant’s home is

hereby GRANTED.
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IT IS FURTHER ORDERED AND ADJUDGED that any and all evidence seized
from the defendant’s home as a result of the March 27, 2024 search warrant is hereby

SUPPRESSED.

Hon. ,J.S.C.





