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The court having entered an Order to Show Cause on December 20, 2010,
directiug the six Respondents to show cause why the processing of pending uncontested
residential mortgage foreclosure actions should not be suspended, and why a Special
Master should not be appointed to review the practices of the Respondents to prevent
the kind of document irregularities commonty known as "robo-signing;" and the court
having appointed Edward J Dauber, Esquire, as Special Counsel to ll-lf: court in regard
to the Ordier to Show Cause; and the Respon‘denls.and Special Counsel having
negotiated] and executed a Recommended Stipulation setting forth the Respondents’
agreement to the appointment of a Special Master to review Heir processes and
procedures regarding the preparation of documents for submission fo the Superior
Court of New Jersey in uncontested foreclosure cases; and that Stipq[ation having been

submitted to the coutt for review on March 18, 2011; and the court having approved the

Recommended Stipulation on March 29, 2011, and having appointed the Honorable



Richard J.! Williams, J.A.D, (retired), as the Special Mauster, with the consent of the
Respondents, to undertake the extensive systemic review of Respondents’ procedures
and practices set forth in the Stipulation; and the Special Master having been directed to
prepare a Report making u determination as 1o whether each Respondent has made a
Prima Facie Showing of the reliability of its processes so as o be permitted to resume
prosecution of lmcontesteq féreclosure proceedings, including those set forth in its
Servicer Portfolio; and the Special Master having provided to thi‘s court his first Report
asr to Respondent OneWest Bank FSB; and the court having reviewed the Report; and
the Report having provided a thorough explanation of the Special Master's review and
findings as to each of the necessary Prima Facie Showings required by the Stipuialion;
and the Special Master having determined that OneWest had shown, on a Prima Facie
basis, that it had processes and procedures in place which, if adhered to, will ensure that
the int‘orm:uiion set forth in affidavits or certifications submitted in foreclosure
proceedings would be provided by an affiant authorized to act on behalf of the plaintiff
in the action, and that each affidavit or certification submitted would be properly
executed sind would be based upon knowledge gained through a personal review of
relevant records tﬁat were made in the régular course of business as part of Wells
Fargo's re%ular practice to make such records; and OneWest having certified that all
uncontested mortgage foreclosure cases in its Servicer Portfolio would be prosecuted
under the processes outlined in its Prinia Facie showing; and the court having agreed
with the Special Master's findings that OneWest had provided information salisfying
the Prime Facie Showings required by the Stipulation; and the Respondents having

agreed to a monitoring program of their compliance with the Prima Facie showings by




- the Special Master; and the Special Master having completed that program and reported
his findings and conclusions from said monitoring of OneWest in his Second Report
Co-nceming OneWest Bank FSB; and the court having reviewed the Special Master's
Second Report Concerning OngWest Bank FSB;, and the Segond Report having sef
forth the Special Master’s methodology and conclusions from the monitoring program;
and the Speciai Master having concluded that:

I. The Review supported the fact that OneWest had authority to foreclose on

the mortgages in the sampled files.

2. The Review sﬁpportcd the fact that signafories on loan transleiing

documentation in the sampled files had the authority to sign on behalf of the

¢
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entities transferring the loans.

3. T;xe Review su[ﬁpmted the fact that the robo-signing in foreclosure filings prior
{0 the December 2010 Order to Show Cause did net occur in the sampled files
thergafter.

4. The Review supposted the fact that any OneWest employee who ccrtiﬁ;ed in
the sampled files that he or she had personal knowledge of certain facts had such
personal knowledge of the facts to which he or she certified.

S. The Review supported the fact tl;at any OneWest employee who certified in
the sampled files that he or she reviewed documents or other evidence on which
the certification was bascd had so reviewed the docunwn‘Iw or other evidence;

and the court accepting and agreeing with the Special Master’s conclusions; and for

good cause shown:
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YT IS on this ___,{_Lf:_ day of January, 2015, HEREBY ORDERED that:
L. _The Special Master’s obligations and responsibilities under this court’s
March 29, 2011 Order Approving the Recommended Stipulation and Appointing
Spcﬁ'al Master int this case, as they pertain solely and cxé:lusivcly to OneWest Bank
FSB, and under this court’s August 17, 2011 Order Approving the Report of the Special

Master Concerning OneWest Bank FSB in its entirety, are hereby deemed satisfied;

2. The Special Master is discharged from all responsibilities with respect to
OneWest Bank FSB;
EX OneWest Bank FSB's obiightions and responsibilities under this cowtt’s

March 29, 2011 Order Approving the Recommended Stipulation and Appointing
Special Master in this case, and under this court’s August 17, 2011 Order Appraving
the Report of the Special Master Concerning OneWest Bank FSB, are hereby deemed
satisfied upon payment of any outstanding amounts due to the Special Master and his
counsel;

4, With respect to the issue discussed in the Addendum lo the Special
Master’s Second Report, the court retains jurisdiction for further consideration thercof.

5..  Nothing in 1.!1is Order shall be construed as altering or interfering with
the right of any party to a foreclosute action to contest the foreclosure by filing a
coutesting answer, by challenging an amount due on a mortgage in default submitted to
the Office of Foreclosure with a final judgment package, or pursuing any right
guaranteed by law or court rute to a party contesting a foreclosure. Nor shall anything

in this Order be construed as altering or interfering with the discretion of any Superior



Cou;t Judge of the State of New Jersey to adjudicate all issues raised by the parties in
cotitested foreclosure matters; and

6, Counsel for OneWest sh.ali provide a copy of this order to the attorneys
on the service list. The order shall be filed in the elecironic case jacket of the JEFIS
systein for foreclosure matters maintained by the Office of Fﬁreclosurc in the Superior

Court Clerk's Office.
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ADDENDUM TO SPECIAL MASTER’S SECOND REPORT
CONCERNING ONEWEST BANK FSB

This Addendum describes the Sbecial Master’s observations, made during his
Court-appointed monitoring review of certain uncontested residential mortgage
foreclosures under‘Docket Numbe-r F-059533-10 (“the Review™), concerning the process
used by vatious foreclosure plaintiffs’ atiomeys in satisfying the Certificate/Affidavit of
Diligent lnqﬁiry requirements of Rule 4:64-1(a)(2) and 4:64-2(d) (collectively, “the
Attorney Certification™). |

As arnendea June 9, 2011, the New Jersey Court Rules governing foreclosure

. practice require that:

In all residential foreclosure actions, plaintiff’s attorney shall
annex to the complaint a certification of diligent inquiry:

(A} confirming that the attorney has communicated with an
employee or employees of the plaintiff or of the plaintiff's
mortgage loan servicer (i) who personally reviewed the complaint
and confirmed the accuracy of its content, as mandated by
paragraphs (b)(1) through (b)(10) and (b){(12) through (b)(13} of
this rule, based on business records kept in the regular course of
business by the plaintiff or the plaintiff’s morigage loan servicer,
and (ii) who, if employed by the plaintiff°s mortgage loan servicer,
(a) identified the refationship between the mortgage loan servicer
and the plaintiff, and (b) confirmed the authority of the mortgage
loan servicer to act on behalf of the plaintiff; and

(B) stating the date and mode of communication employed
and the name(s), title(s) and responsibilities in those titles of the
plaintiff’s or plaintiff's mortgage loan servicer’s employee(s) with
whom the attorney communicated pursuant to paragraph (2)(A) of
this rule.

R. 4:64-1(a)2) (emphasis added); and that:

Plaintiff’s counsel shall annex to every motion to enter judgment in
a residential mortgage foreclosure action an affidavit of diligent

inquiry stating: {1) that the attorney has communicated with an -
employee or employees of the plaintiff or the plaintiff's mortgage



.iolan servicer who (A) personally reviewed the affidavit of amount
due and the original or true copy of the note, mortgage and
recorded assignments, if any, being submitted and (B) confirmed
their accuracy; (2) the date and mode of communication emploved,
(3) the name(s), title(s) and responsibilities in those titles of the
plaintiff’s employee(s) or the employee(s) of the plaintiff’s
mortgage loan servicer with whom the attorney communicated
pursuant to this rule; and (4) that the aforesaid documents comport
with the requirements of R. 1:4-8(a).

R. 4:64-2(d) (emphasis added).

In his Review, the Special Master has observed that the phrasing of the’
certification of diligent inquiry submiticd by many foreclosure counsel may convey an
incomplete picture of ‘the “communication’” process that has occurred in the case. As
observed in the Review, it appears that the nearly universal practice among New Jersey
plaintiffs/servicers and foreclosure counscl' is to base the “commtjnicaiion,” necessary for
the Attorney Certification, on counsel’s review of a document prepared by the
forcclosing servicer’s employee. The servicer’s employee, afier reviewing the servicer’s
files and the pleadings to be submitted to the Court will complete a document known as a
Statement of Review. The Statement of Rcvicw is'a signed and dated statement by the
employee thaTt he or she has reviewed the documents to be submitted to the Court and has
confirmed lhéir accuracy based on the servicer's business records.

After the Staternent of Review is completed, it is transmitted to foreclosure
counscl, in hard copy, by email, by a program such as LPS Desktlop or similar, or by
some other means. Counsel then reviews the Statement of Review and signs the Attomey
Certification based on the representations the servicer's employee has made init, It

should be noted that the apparent practice is for the servicer 1o send the Statement of

Review to the law firm generally, not directed to any particular attorney. The attorney
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completing tllle- Certification will ook in the firm’s file on the matter and see the
Statement of Review among the other documents received from the servicer. Ifall is in
order the attorney will then complete and sign the Certification of Diligent Inquiry. The
attorney will follow up and directly contact the employee who signed the Statement of
Review only if néccssary. In most +I:ases there is usually no pci‘son—loﬁperson conlact
between foreclosure counsel executing the Certification of Diligent Inquiry and the
servicer’s personnel who complete the Statement of Review form.

Al issue is what the Supreme Court intended by the requirement that “the attomey
has communilcated with an employee or employees” of the mortgage servicer. This issue
transcends the six respondents subject to this Review in that the practice is \;videsprcad
and therefore implicates, in general, the foreclosure bar’s compliance with the Court
Rules. As such, strictly speaking, this issue is beyond the scope of the Special Master’s
Review and charge from the Court. 1t is, however, an issue that the Judiciary might not
readily iderﬁtify but for the Special Master’s Review. As part of the Review, the Special
Master was a{)le to examine the Statement of Review forms and the internal practice of
interaction between the scrvicer’s employees and foreclosure couns_ei and thus gained a
perspective that would otherwise not be available to the Court or to the Office of
Forcclosure.

On their face, the Court Rules do not offer any guidance as to what the Court
envisioned when requiring a “communication” between the foreclosure attorney and the
plaintiff/servicer’s employee. The Special Master is not aware of any New Jersey case

that has interpreted what the revised Court Rules mean by the term *communication,” or

what interaction is requircd to satisfy that communication prerequisite. Indeed, given that

T



neither any party nor the Office of Foreclosurc would ever sec the Statement of Review
underlying the “communication,” the Special Master doubts that it is likcly that any set of
facts might raisc the issue in a mannér that would allow a Chourt to consider what the
Rules mean by the term “communication.”

A review of the foreclosure procedures in the twenty-one other States that have a
court-supervised foreclosure process reveals that only three appear to have enacted an
attorney certijﬁcation requirement similar to New Jersey’s, namely Ghio, Vermont, and
New York, See Cuyahoga County Court of Common Pleas Local Rule 24.0 and form
attorney affidavit available at: '

http://cp.cuvahogacounty.us/Internet/CourtDocs/web/fi/ Attorne v A ffidavitForms. pdf

(Ohic); V1. R. of Civ. Proc. 80.1 (Vermont), M Y. Admin. Orders 548/10 & 431/11, 22
NYCRR 202.12-a(f) (New York) (since held invalid on State Constitution grounds, see
LaSalle Bank v, Pace, 919 N.Y.S.2d 794 (N.Y, Sup.. Ct. 2011), Bank of New York Mellon
v, fzmirtigil, 980 N.Y.S.2d 733 (N.Y. Sup. Ct. 2014)).

Like New Jersey, each of these States’ provisions require that the attomey
communicate with an employee of the party secking foreclosure and aver that such
employee confirmed the accuracy of the foreclosure decuments. Unlike New Jersey,

~ however, none of these States’ provisions require that the attomcy certification state the .
mode of such communication. Rather, thesc States merely require that the attomney file
an lafﬁdavit stating that he or she communicated with the employee, and that the
cmployee confirmed the accuracy of the pleadings. Thus, these other States’ foreclosure
rules do not offer any help as to what a “communication” should be in this context, or by

what modality that communication should occur.
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The Special Master notes that the Attorney Certification is alternatively called a

“Certilication” or “Affidavit of Diligent Inguiry”™ See R, 4:64-1(a)(2)}, 4:64-2(d)
(emphasis added). On its face this suggests that the Rules cxpcct'that the attorney will
make a “diligent ‘inquiry” and that the Attorney Certification will be a description of that.
As such it would seem that the language presupposes a certain level of action and
affirmative conduct taken by the aﬁomcy in order.to fulfil] this requirement: i.e., to have
inquired diligently into the accuracy ol the foreclosure documents.

Such a reading is also suggested by dicta found in the Supreme Court’s decision
in UL.S. Bank NA v. Guillaume, 209 N.J. 449 (2012). That decision dealt primarily with
the requirements of the Fair Foreclosure Act’s Notice of Intent to Foreclose. In the final
portions of the qpinion, howcver, the Court makes several stalements about the amended
- Court Rules and what they require. [d. at 484-85, Spcciﬂcal]y‘, the Court notes that
“It]he current version of Rule 4:64-2 clarifies that an attorney’s obligation is to confer

with an employec or employees of the plaintiff or its mortgage loan servicer who has

authenticated the proofs submitted, not to personally inspect the original documents and
compare them 1o the copies filed with the court.”” /4. (emphasis added). The Court

further noted that:

Pursuant to 2010 gnd 2011 amendments to Rules 4:64-1 and 4:64-
2, before filing a foreclosure action, an attorncey for a foreclosure
plaintiff is required to execute a Certification of Diligent Inquiry
(CODM) confirming that the attorney has communicated with an
employeg of the plaintiff or its loan servicer and confirmed the
accuracy of the Note and other foreclosure documents.

Id. at 485 n.7 (emphasis added).
Both of these passages from Guiliaume similarly imply action on the part of the

attorney: that the attorney is “conferring” and “confirming”™ through this
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“communica:tion.“ Indeed, the first passage equates the word “communication,” as found
in the amended Court Rules, with “conferring.” The second Guitlaume statement
provides that the Attorney Certification requirement has the attorney “communicate” and
“confirm™: again implying a certain degree of action on the part of the attorney.

Syntkfesizing these statements from tﬁc Supreme Court in the Guilfaume decision
with the natu;'a} interpretation of the language of the amended Rules themselves, the
question is raised as to whether the intent behind the Attorney Certification requirement
was to have forectosure counsel take active steps: i.e., actually confer with the employee
at the plaintiff or servicer who reviewed the servicer’s records, to confirm the accuracy of
the documents being filed with the Court. If that is the case then the current common
practice of a servicer’s employee completing a Statement of Review, which 1s then sent
to the law firm generally and added to the file to be referenced by the attorney when
completing the Attorney Certification, may not be what was contemplated by the
Supreme Court in adopting the recent amendments to the Rules.

In the alternative, if the current practice, now employed by the seﬁicers and
foreclosure counsel, does meet the Supreme Court’s expectations, the Special Master’s
review has identified one additional problem inherent in the use of the Statement of
Revriew. The current drafting of the certification of diligent ingquiry commonly used by
foreclosuré counsel is ambiguous in describing the nature of the communication between
foreclosure counsel and the servicer’s employee. The following representative example
will illustrate this point. The servicer's employee performs his/her review on June I,
2014 and signs and dates the Statement of Review on that date. The Statement of Review

is then transmitted by LPS Desktop to fereclosure counsel’s taw firm on Junc 4, 2014,

e vi-



1
4

The law firm downloads it on June 5, 2014, and the atlorney reviews it.and completes the
CODI on Jur;e 10, 2014. The question that is raised concerns when the “communication”
occurred. Given this chronology the Special Master has seen examples where counsel
has stated in the Attorney Certification that he/she communicated with the servicer’s
employee "by written communication” on Junc 10, 2014: the date the attorney reviewed
the Statement of Review. Under this same set of hypothetical facts, the Special Master
has also seen examples where the attorney says he/she communicated "by written
communication" on June 1st: the date the Statement of Review was signed; “by electronic

_communication” on June 4th: the date the Statement of Review was fransmitted by the
servicer; and on June 5th: the date the law firm downloaded and retrieved the Statement
of Review.

Other than confirming that a written communication occurred, nong of the
hypothetical examples clearly indicates precisciy how and when that communication
occurred. In fact, the hypothetical examples give four different dates in describing the
same set of facts concerning the communicatioﬁ between the attorney and servicer's
employee.

Using this same hypothetical example, a more accurate and complete description
of thc method of communication - and onc which weuld be supported by the file - would

be something|along the lines of: "I, Ms. Attorney, communicated with Mr. Employee by

reviewing on June 10, 2014 a Statement of Review that Mr, Employee completed and
signed on June 1, 2014, which stated that he personally reviewed the complaint ... ." etc.
On October 31, 2013, the Special Master communicated this observation lo

counsel for the six respondent servicers subject to the Review, The Special Master

-
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requested that the servicers apprise foreclosure counsel of these observations and

suggested that going forward, the Attorney Certifications be completed using complete
and full descriptions of the means of communication, as mentioned above. All six
scrvicers have reprcéentcd that they conveyed this request to local foreclosure, through
Various means.

Despite this request by the Special Master and instructions from the six
respondent servicers, the Special Master found only nominal compliance with this request
by foreclosure counscl. Even for Attorﬁcy Cerlifications significantly post-dating the
Qctober 31, 2013 request date, a large number of foreclosure counsel continued to submil
Attorney Certifications that were tcchnicaily accurate, in that there was cvidence ol'a
writien communication via the Statement of Review found in the servicer’s file, but in
which the date and description of ihc communication was ambiguous for the reasons
described above,

Whether the current practice employed by foreclosure counsel in preparation of
the Certification of Diligent Inquiry meets the requirements of Rules 4:64-1(a)(2} and
4:64-2(d) is a question of law that is beyond the Power of the Special Master to answer.
It is also a practice that involves foreclosure counsel for more than the six servicers
within the jurisdiction of the Special Master. However, because the practice was
revealed during the course of the Special Master’s review and because it would appear to
directly relate to a critical provision of the Supreme Court’s Rule amendments in
response to the “robosigning” crisis, the matter is being called to the Court’s attention for

whatever clarification or action, if any, the Court deems appropriate.
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