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26 NEWTON AVENUE

WOODBURY, NJ 08096 FEB 22 2013
(856)845-1968 SUPERIOR COURT
ATTORNEY FOR Defendant-Third Party Plaintiffs CLERK'S OFFICE
Jennifer & Mark Grasso

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
IN RE APPLICATION BY GMAC MERCER COUNTY

MORTGAGE, LLLC TO ISSUE
CORRECTED NOTICES OF INTENT TO | DOCKET NO.: F-25354-12

FORECLOSE ON BEHALF OF

IDENTIFIED FORECLOSURE CIVIL ACTION
PLAINTIFFS IN UNCONSTESTED CASES
NOTICE OF MOTION

Jennifer & Mark Grasso individually and as
a class representative on behalf of others
similarly situated

Defendants-Third Party Plaintifts

VS.
ALLY BANK, AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJ MORTGAGE CAPITAL,
INC., E“TRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE,
LLC, HSBC BANK USA, NA,, LEHMAN
CAPITAL, LEX SPECIAL ASSETS, LLC,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, I'SB, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,
WILMINGTON TRUST COMPANY.

TO: lan S, Marx, Esquire

Greenberg Traung LLP

200 Park Avenue

PO Box 677

Florham Park, NJ 07932
Attorneys for GMAC Mortgage. LLC
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D Buan O’Dell

Biadley Arant Boult Cumimings, LLP
One Federal Place

£819 Fifth Avenuc North
Birmingham. Al 25203-2119
Attorneys for GMAC Moigage, LLC

TAKE NOTICE that on April 11, 2013 at 10 00am, n the forcnoon. ot as scon thereafict as
counsel may be heard, the undersigned atorney for the Defendant-Thud Party Plamnuffs
shall apply to the above Court located at the Mercer County Courthouse, 175 South Broad
Stieet. Trenton, New Jersey. -

1) To aliow the Defendants-Third Party Plamtiffs to file a counterclaim and thud-party
complaint.

2) For a judgment on the pleadings of counts 1.2 & 3 of the counterclaim and counts 1. 2 &
3 of the third party complant .

[ willrely upon the bricf. and certifications with attached exhibits i support hereof
I request oral argument.
I certify that the foregomng statements made by me are true 1 am aware that1f any of the

forcgoing statements made by me are willfully false. I am subject to pumishmgnt
Dated. 72/ ’ "

LEWIS G ADLER. ESQUIRE




LEWIS G. ADLER, ESQUIRE
20 NEWTON AVENUE
WOODBURY, NJ 08096
(856)845-1908

ATTORNEY FOR Detendant-Third Party Plaintiffs

Jennifer & Mark Grasso

IN RE APPLICATION BY GMAC
MORTGAGE, LLC TO ISSUE
CORRECTED NOTICES OF INTENT TO
FORECLOSE ON BEHALF OF
IDENTIFIED FORECLOSURE
PLAINTIFFS IN UNCONSTESTED CASES

Jennifer & Mark Grasso individually and as
a class representative on behalf of others
similarly situated

Defendants-Third Party Plaintiffs

VS,
ALLY BANK, AMALGAMATLED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJ MORTGAGE CAPITAL,
INC., E¥*TRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE,
LLC, HSBC BANK USA, NA,, LEHMAN
CAPITAL, LEX SPECIAL ASSETS, LLC,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, FSB, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,
WILMINGTON TRUST COMPANY.

Third Party Delendants

SUPERIOR COURT OF NEW JERSLEY
CHANCERY DIVISION

MERCER COUNTY

DOCKET NO.: F-25354-12

CIVIL ACTION

BRIEF IN SUPPORT OF DEFENDANT’-THIRD PARTY PLAINTIFFS’
NOTICE OF MOTION FOR
LEAVE TO FILE A COUNTERCLAIM AND THIRD PARTY COMPLAINT
AND JUDGMENT ON THE PLEADINGS

Onthe Briel:  LEWIS G. ADLER, ESQ.



FACTS
The Statement of facts for puiposes of this motion 1s outhined in GMACM s
verified complaint which 18 mcorporated by reference herein
ARGUMENT
. The Court should allow the within application or for the matter to
proceed as a plenary matter under R 4:67-5 or in the alternative to sever
the action.

The broad 1ssuc before the court 1s to deternune the appropriate temedy for the
fatfure of GMACM to 1ssuc proper notices of mtention to foreclose on behalt of the
lenders The facts relied upon by the Delendant-Third Party Plamuffs ate the same as
those 1n the verified complamt The Court in fashioning its temedy must also addiess the
statutory claims of the borrowers. [t would be mequitable to consider only the interests of
the GMACM and the lenders The Supreme Coutt i Guillaume specifically held

Courts of equity have long been charged with the
responsibility to fashion equitable remedies that address the
unique setting of each case:

Equitable remedies "arc distingumished for their flexability.
thetr unhinuted varicty, then adaptabihity to cireumstances,
and the natwal rules which govern then use. Thete is in
fact no linut to their variety and apphcation, the court of
cquity has the power of devising its remedy and shapmg n
so as to fit the changing cncumstances of every case and
the complex relations of all the parues."[Sear s, Roebuck &
Co v Camp, 124N J Eq 403, 411-12. L A 2d 425 (E &
A 1938) (quoting John N. Pomeroy. Equuty Jurispridence
109 (4th cd. 1918)) JAbsent legislative direction with
respect to a remedy, New Jersey courts retain discretion "to
fashion equitable remedhies.” which are "valuable because
they allow rchef to be fashioned directly to redress the
statutory violauons shown." Brenner v Berkowiiz, 134 N )
488, 514, 634 A 2d 1019 (1993); see also Martoni v Roay
Garments Delrvery Co , 417 N J Super 269,275, 9 A3d
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607 (App Div 2010) ("In fashionming rehef. the Chancery
judge has broad discictionary powet to adapt equitable
remedics to the patticular circumstances of a given case ")
Id a1 476

Beyond fashioning a just remedy. the Court must also consider the claims of the
Borrowers under the New Jersey Truth in Consumer Contract Warranty and Notice Act
and the New Jersey Civil Rights Act

In addition to the equines which require the court to consider these 1ssues, the

Entire Contioversy Doctrine codified in R 4 30A would require the Defendam-Third

Party Plaintiffs to bring the within action State v_Bradley, 174 NJ Super 134 (App Div
1980)
If the court declines to allow this application to proceed in this procecding. the
matter should be severed and allowed to proceed separately
Il Standard for Determination of a motion under R 4:6-2(e).

The New Jersey Supreme Court in the case of NCP Littg. Trust v_KPMG LLP. 187

NJ 353 (2005) articulated the standard the Court must usc 1 a motion to dismuss under R
4:6-2(c)

At the outset. we observe that this matter 15 before us on a_Rufe 4:6-2(c¢)
moton to disnuss On such motions, a trial cowmt should grant a disimissal
"n only the rarest of mstances " Punting Mari-Mottistown v_Sharp llecs
Corp, 116 NJ 739.772,563 A 2d 31 (1989) A court’s review ol a
complaint 1s 1o be "undertaken with a generous and hospitabte approach.”
i at 746, 563 A.2d 31, and the court should assume that the nonmovant's
allegations arc true and give that patty the benefit of all reasonable
infetences, Snuth v SBC Communications Inc . 178 N.J 265, 282. 839
A.2d 850 (2004). If "the fundament of a cause of action may be gleancd
cven fiom an obscure statement of ¢clarm,” then the complaimt should
survive this prehminary stage Craig v Suburban Cablevision, Inc., 140
N 623, 626, 660 A 2d 505 (1995) (citanon onutted).




In the instant case, the Court must accept as truc the allegatons of the
complaint

Il.  The Defendant-Third Party Plaintifts have proven a cause of action for
violation of the New Jersey TCCWNA.

The Defendant-Third Party Plamntffs have proven a cause of action in count | of
the counterclaim and count I of the thud party complaint for violations of the Truth-In-
Consumer. Warranty and Notice Act The Defendant-Third Party Plaintiffs have a cause
of action under NJSA 36 [2-14 which prohibits the 1ssuance of a notice which violates
the Defendant-Third Party Plamulfs™ nights under state or federal law The act does not
requite any actual damages by the Defendant-Thud Party Plamufls and instcad provides
for a statutory penalty of at feast S100 pet violation plus reasonable attorney’s fees and
court costs. MJSA 56 {2-17 states

Any person who violates the provisions of this act shall be
liable to the aggrieved consumet for a civil penalty of not less than
$100 00 or for actual damages. o1 both at the clection of the
consumer, together with reasonable attorney's fees and court costs.
This may be recoverable by the consumer m a civil action m a
court of competent jurisdiction or as part of a counterctaim by the
consumer agaist the seller, lessor, creditor, lender or banlee or
assignee of any of the aforesard. who aggrieved him A consumer
also shall have the nght 10 petition the court to terminate a contract
which violates the provisions of section 2 of this act and the court
i s chscretion may void the contract

To have standing, the consumer Defendant-Third Party Plamutfs had to have a
notice 1ssued 1n violation of the law. Defendant-Third Party Plamufis need not have

suffered any damages This same conclusion was reached by the New Jetscy Appellate

Diviston 1n the case of Smerhng v Harrah's, 389 N I. Super. 18t (App Div 20006) In

that case, the court held that advertising by the casmo which contained false, deceptive or

nusleading mformation was actionable under the Truth-in-Consumer Contiact, Warranty




and Notice Act  As the New Jersey Appellate Court held in Bosland v Warwick Dodge,
396 NJ Super 267 { App Div 2007) ,affirmed 197 NJ 453 (2009) that proving a case
under the New Jersey Consumer Fraud Act will satisfy a cause of action under this act

The purpose of the New Jerscy Truth-m-Consumer Contract. Warranty and Nouice Act 15

remedial in nature to prevent wrongs to consumcis Just like the New Jerscy Consumet

Fraud Act, the Truth-in-Consumer Contract, Warranty and Nottce Act 15 to be liberally

construed given the broad scope of wrongs and 1emedics covered by the statute
In the mstant case, GMACM adnuts that 1 sent Notices of Intent to Forecelose
as an agent of the lenders which did not include the names and address of the
lenders m violation of the Fan Foreclosure Act. The Supreme Court in Guillaume
spectfically provided that the ruling was not linuted and apphied the law
retroactively, The Guillaume Court held that the farlure to provide the name and
addiess of the lender violated the borrowets fundamental nghts unde: the FFA

Guillaume at 470,

The act provides that any person who violates the act shall be hable In the mstant
case, GMACM as the agent ot GMAC Mortgage, LLC and the other Lenders admuts to
actually causimg the defective nouces to beissued  In addition. GMAC Mortgage. LLC
and the other Lendets ate respansible for the actions of then agent. The court n

Rickenbach v. GMACM Bank, NA. 635 F Supp. 2d 389, 400 (2009) specifically held

with a simular set of facts that a cause of action did exist under the act agamst the
principal for the actions of its agent [n Rickenbach the 1ssue was for the 1ssuance of an
improper payoff statecment

Defendants argue on reply 8 that Plamtiffs cannot state a claim under the
New Jersey Truth-in-Consumer Contract. Warranty and Notice Act



because the lejter to the McTagues that included the altegedly improper
charges was sent by Defendant Zucker, as the attorney for Defendants
Wells and MERS, not Wells or MERS The Court 1ejects this argument
Plammtifts McTague allege that Detendant Zucker tepresented Wells and
MERS tlnoughout the foreclosure proceedimg and mailed the payoft
statement to the McTagues "on behalf of MERS and WELLS." (Am.
Compl PP 4, 28.) Defendants Wells and MERS cannot escape liability for
conduct of thewr alleged agent. The Court finds that Plamnuffs have
sufficiently alleged that they received "notice” from Wells and MERS
through their attorney agent Zucker and so the Court will not dismuss then
clatm under the Truth-m-Consumer Contract Act.
As a matter of Taw, judgment must be entered on behalf of the Defendant-
Thud Party Plamtiffs against GMACM, GMAC Mortgage, LLC, and the Lenders
IV.  The Defendant Third Party Plaintiffs in Count 11 of the counterclaim
and third party complaint object that the remedy be limited solely to the
issnance of a corrected NOL
The Defendant Third Party Plamuffs object that the iemedy be hnuted solely to the
issuance of a corrected NOI The Defendants scek payment by GMACM and/or the
Banks for violation of their fundamental rights under the FFA. The court in Guillaume
and the Coutt’s April 4, 2012 owder 1eserved (o this court the fashioning of the
appropriate remedy  In most cases, a reduction in legal fees and costs of suit m the
amount duc 10 redeem ot remstate the morigage presents no benefit for the borrower The
Plamuft notes i footnote 2 that considerable time has passed simce the NOIs weie
ongmally sent As a result, the amount to redeem or reinstaie the loans 1s far out of teach
of most borrowers
“In determmung an appropriate remedy for a violation of N J 5 A4 2A.50-56(c)(11),

trial courts should consider the express purpose of the provision: to provide notice that

makes ‘the debtor aware of the situation,” and to enable the homeowner 1o attempt to cuie



the default N.J 5.4 2A 50-56(c). Statement to Assembly Bill No 1064, supra, at 3.
Accordingly, a tnal court fashioning an cquitable 1emedy for a vielaton of
NJS 4 2A 50-56(c)(11) should consider the impact of the defeet in the notice of
mtention upon the homeowner's information about the status of the toan. and on his or
her opportuntty to cure the default  Id at 480

In the mstant case, 1t appears that the full extent of the offered remedy 1s o only give
relief to the foreclosing tenders The lender 1s allowed to proceed with the foreclosure
without the necesstty of tefiling There 1s no provision to discourage such conduct on the
part of the lenders There 1s no consideration of the impact on the homeowners ability o
opportunity to cute

There being an admitted violation of the Act, the Court should exercise its equitable
powers and provide some compensation 1o the borrowers for the faiture to comply with
the Act.

V. The Defendant-Third Party Plaintiffs have proven a cause ol action
under the New Jersey Civil Rights Act.

The Defendant-Thud Party Plainufts have proven a cause of action i count [l of the
counterclaim and count HI of the third party complaint for violations of the New Jerscy

Civil Rights Act  The Civil Rights Act NJSA 10 6-2 provides:

¢ Any person who has been deprived of any substantive
due process or equal protection rights. privileges or
immunities secured by the Constitution or laws of the
United States, or any substantive nghis, privileges o1
mmunities secured by the Constitution o1 laws of this
State. or whose exercise or enjoyment of those substantive
rnghts, privileges or immunitics has been terfered with or
attempted to be mterfered with, by threats, mmtimidation or
cocrcion by a person acting under color of faw, may bring a
cvil action for damages and for injunctive o1 other
appropriate rehief The penalty provided m subsection ¢ of



thus sccuon shall be applicable to a violaton of this
-subscction

d An action brought pursuant to this act may be fifed
in Supertor Court Upon application of any party. a jury
trial shall be directed

e Any person who deprives. imterferes or attempts to
mterfere by threats, mtimidation o1 coercion with the
exercise or cijoyment by any other person of any
substantive due process or equal protection rights,
privileges or immunitics secured by the Constitution or
laws of tlns State 15 hable for a civil penalty for each
violation The couit or jury, as the case may be. shall
deternne the appropriate amount of the penalty. Any
money cotlected by the coutt in payment of a civil penalty
shall be conveyed to the State Treasurer for deposit into the
State General Fund

f In addition 1o any damages, civil penalty, imjunction
or other appropriate rehief awarded m an actton brought
pursuant to subsectton ¢. of this section, the court may
award the prevailing party reasonable attorney's fees and
COSts
In the mstant case. GMACM admuts that it 1ssued defective notices of mtention Lo
foreclosure on behalf of GMAC Mortgage, LLC and the other lenders which fatled 1o
include the names and addresses of the lenders The Court in Guillaume held that a
farlure to provide a NOI which mcludes the lenders name and address was a violation of a
fundamental right under the New Jersey Fair Foteclosure Act The notice of mtention 1s a
central component of the FFA. serving the important legislative objective of providing

timely and clear notice to homeownets that immediate action 1s necessary to [orestall

foreclosure Guillaume at 470 1t1s for this 1cason that GMACM brought the within

action
The Defendant-Third Party Plaintiffs” fundamental rights under the FFA have

been violated by GMAC Mortgage, LLC and the other Ienders through the actions of



thewr agent GMACM, The CRA piovides that any persen who deprives another of then
rights 1s hable for civil penalty. damages. and attorneys fees
As a matter of law, judgment must be entered on behalf of the Defendant-
Third Party Plamufis against GMACM. GMAC Mortgage. LLC, and the Lenders
VI, Any dismissal by the Court should be without prejudice and the
Defendant-Third Party Plaintitfs given an opportunity to be heard with a
remedy.
In the event. the court should hold that any of the Defendant-Third Party
Plamntiffs’ pleadings are defective. the court should allow them an opportunity to

amend and to be heard. The New Jersey Supreme Court 1n the case of Printing

Mart- Mornistown v, Sharp Elecs Corp.. 116 NJ 739, 746 (1989) articulated the

standard

However, a reviewing court "searches the complamt in depth and with
liberahity to ascertain whether the fundament of a cause of action may be
aleaned even from an obscure statement of claim, opportumty bemg given
to amend 1l necessary " Di Cristofaro v Laurel Grove Memonial Park, 43
NJ Super. 244,252 (App Div.1957)

The 1ssues raised by the Delendant-Third Party Plamntiffs™ ae areas of law which have
not been subject to much hitigation [n the event the court finds any of the pleadings or
process deficient, the Defendant-Third Party Plainuffs should be allowed to fite an

amended pleading and an opportunity to be heard



CONCLUSION

The Defendant Third Party Plamntiffs object that the hmat ol the remedy be
hinited solely to the 1ssuance of a corrected NOI The Defendants seck payment by
GMACM and/ot the Banks for violation of thent fundamental rights under the FFA. The
court in Guiltaume and the Court’s Apni 4. 2012 order reserved to this court the
fashioning of the appropriate remedy. in most cases. a reduction n legal fees and costs of
st in the amount due to redeem or remstate the mortgage presents no benefit for the
bortower The Plamuft notes m footnote 2 that considerable time has passed since the
NOIs were originally sent. As a result, the amount to redeem or reinstate the loans 1s far

out of teach of most borrowers

Respectfully submlttcd //

/

/M

Lewis G Adlel Esquire



LEWIS G. ADLER, ESQUIRE
26 NEWTON AVENUFE
WOODBURY, NJ 08096
(856)845-1968

ATTORNEY FOR Defendant-Third Party Plaintiffs

Jennifer & Mark Grasso

IN RE APPLICATION BY GNAC
MORTGAGE, LLC TO ISSUE
CORRECTED NOTICES OF INTENT TO
FORECLOSE ON BEHALF OF
IDENTIFIED FORECLOSURE
PLAINTIFFS IN UNCONSTESTED CASES

Jennifer & Mark Grasso individually and as
a class representative on behalf of others
similarly situated

Defendants-Third Party Plaintiffs

VS.
ALLY BANK, AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJ MORTGAGE CAPITAL,
INC., EXTRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE,
LLC, HSBC BANK USA, NA,, LEHNMAN
CAPITAL, LEX SPECIAL ASSETS, LLC,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, FSB, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,
WILMINGTON TRUST COMPANY.

Third Party Defendants

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MERCER COUNTY
DOCKET NO.: F-25354-12
CIVIL ACTION

ORDER

THIS MATTER having been brought befote the Court on the apphcation of

Lewis G. Adler, Esquire, attorney for the Defendant-Third Party Plamnfts

Jenmifer & Mark Grasso , and for good cause having been shown:



ITISonthis __ dayof L2013, ORDERED that

1) The Defendant-Thnd Party Plamtffs motion to file a counterclaim and third party

complaint are granted

2) The Defendant-Thurd Party Plamuffs motion for judgment on the pleadings as to

counts I, 2, & 3 of'the counterclaim and counts 1, 2. & 3 of the thurd party complaint aie

granted

,ISC



LEWIS G. ADLER, ESQUIRE
26 NEWTON AVENUE
WOODBURY, NJ 08096
(856)845-1968

ATTORNEY FOR Defendant-Third Party Plaintiffs

Jennifer & Mark Grasso

IN RE APPLICATION BY GMAC
MORTGAGE, LLC TO ISSUE
CORRECTED NOTICES OF INTENT TO
FORECLOSE ON BEHALF OF
IDENTIFIED FORECLOSURE
PLAINTIFFS IN UNCONSTESTED CASES

Jennifer & Mark Grasso individually and as
a class representative on behalf of others
similarly situated

Detendants-Third Party Plaintiffs

VS.
ALLY BANK, AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJI MORTGAGE CAPITAL,
INC., E*TRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE,
LLC, HSBC BANK USA, NA., LEHMAN
CAPITAL, LEX SPECIAL ASSETS, LL.C,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, FSB, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LL.C, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,
WILMINGTON TRUST COMPANY,

Third Party Defendants

SUPERTOR COURT OF NEW JERSEY
CHANCERY DIVISION
MERCER COUNTY
DOCKET NO.: F-25354-12
CIVIL ACTION

Proof ot filing and certification ot service

’roof of Filing:

I hereby certify that the within motion together with documents 1n suppott thereof have

day of Y013

been delivered 2 by UPS Neat day for filing to the above-named Court on this

th



Proof of Mailing:

[ hereby certify that a copy of the within motion together with documents 1 support
thereof were mailed to the Defendants’ counsel. by way of UPS Neat day, 1oz

TO lan S. Marx, Esquie

Greenberg Traung LLP

200 Park Avenue

PO Box 677

Florham Park, NJ 7932
Attorneys for GMAC Mortgage, LLC

D Brian O'Dell

Biadley Arant Boult Cummings. LLP
One Federal Place

1819 Fifth Avenue Noith
Birmingham. Al 25203-2119

, this Z( " day of éé’ 2013

I hercby certify that the foregomg statements made by me are true. I am aware that 1 any
of the foregoing statements made by me are wallfully false. | am subject to pumshment

—

Lewis G. Adler, Esquire




LEWIS G. ADLER, ESQUIRE
26 NEWTON AVENUE
WOODBURY, NJ 08096
(856)845-1968

ATTORNEY FOR Defendant-Third Party Plaintifts

Jennifer & Mark Grasso

IN RE APPLICATION BY GMAC
MORTGAGE, LLC TO ISSUE
CORRECTED NOTICES OF INTENT TO
FORECLOSE ON BEHALF OF
IDENTIFIED FORECLOSURE

PLAINTIFFS IN UNCONSTESTED CASES

Jennifer & Mark Grasso individually and as a
class representative on behalf of others similarly
situated

Detendants-Third Party Plaintifts
VS.

ALLY BANK, AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJ MORTGAGE CAPITAL,
INC., E*TRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE,
LLLC, HSBC BANK USA, NA., LEHMAN
CAPITAL, LEX SPECIAL ASSETS, LLC,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, FSB, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,

SUPERIOR COURT OF NEW JERSEY

CHANCERY DIVISION

MERCER COUNTY

DOCKET NO.: F-25354-12

CIVIL ACTION




WILMINGTON TRUST COMPANY.

Third Party Defendants

STATEMENT OF UNCONTESTED MATERIAL FACTS




STATEMENT OF UNCONTESTED MATERIAL FACTS

GMAC Mortgage, LLC (GMACM) s authornized to act on bchalt of the
Forcclosure Plamtiffs in pending. pre-judgment uncontested foreclosure actions

[Verified Complaint]

GMACM is a limited liability company and a wholly owned substdiary of GMAC

Residential Holding Company, LLC [ Venfied Complaint paragraph 1]

GMACM services mortgage loans for residential propertics in New Jersey |

Venified Complant patagraph 2]

When GMACM 1s the servicer of a loan, 1t undertakes payment collection, loss
mitigation (modificauons. short sales, deeds m heu) and collection efforts,
mcluding foreclosure, with respect to a mottgage loan. If a loan 1s owned by
another entity, GMACM undettakes these efforts in accordance with the contracts
that govern 1ts relatonshup with the owner of the loan as well as the loan
documents, Rules of Court and any applhicable laws As the entity collecting and
processing payments, GMACM has the information relevant (o the payments.
escrows paid, amounts due and whether a loan 1s 1n default and by how much
This mformation 1s maintamed on GMACM’s system of 1ecord In cases in which
GMACM 15 only the servicer (and not also the lender), the lender 15 not hkely to
have possession of the relevant servicing information, as was rccognized by the
Supreme Court when 1t revised the Court Rules governing foreclosures at R 4 04-

| and R. 4 64-2 m June 2011 GMACM made the within apphecation to the Court



pursuant to the authorty granted to GMACM as the servicing agent of
Foreclosure Plainufts in pending foreclosure cases [ Venfied Complamt

paragraph 3]

The 1dentitics of the Foreclosure Plamtiffs i the foreclosure cases for which
GMACM s secking to 1ssue corrected Notices of Intent (NOI) are 1dentified
alphabetically in the Counts Ithrough 34 The Exhibits 1-34 of the complant are
the current hsis of the pending, uncontested foreclosure cases that requite a

corrected NOI | Venified Complaint paragiaph 4]

One of the dutics of a servicer on a defaulted mottgage loan in New Jeisey is to
prepare and scrver the NOI, m accordance with the applicable contracts and as
requircd by NJSA 2A.50-56 of the Fair Foteclosure Act The NOI is prepared
based on current loan mformation held by GMACM and mcludes, among other
data elements, information about the amount that 1s 1equuced to remnstate the loan
and the dale by which the remnstatement must occwr [ Venfied Complaint

paragraph 5]

GMACM revicwed 1ts pending foreclosure cases with its counsel 1o 1denuty those
foreclosure cases which will require a corrected NOI because the lender and the
lender’s address were not mcluded i the previously served NOIs The Corrected
NOI List was 1eviewed for accuracy to venly the status of the forecloswes, the
effect of loss mutigation on pending foreclosures. whether there are relevant

bankruptcy proccedings and whether, since the original NOIs were sent, there



were mtervening deaths of Forecloswe Defendants. [ Venfied Complaint

paragraph 9]

The Corrected NOI List attached as Exhibits 1-34 of the complamt imcludes the
portfolio of loans that arc pre-judgment, uncontested foreclosures that GMACM
is servicing and in which deficient NOIs were scrved by GMACM  Spectfically.
as directed by the Supreme Court in Guillaume and the April 4, 2012 Order, the

Corrected NOI List includes a listing of

a Foreclosures that were filed on or before February 27, 2012 and which

GMACM 1s servicing Lhe loans and acting as agent (o1 a Foreclosure Plamntift
b In which final judgment has not been entered, and.

¢ In which GMACM 15 secking leave to file a conecied NOI o mclude the
identity of the lender and the lender’s address, [ Verttied Complaint

paragraph 10]

The Corrected NOI List also wdentifies (1) the name of the lendet on cach loan
which 1s listed as the Plammuft in the foreclosure action, (2) the name of the fist
named Foreclosure Delendant, (3) the foreclosure docket number and, (4) the
vicinage While GMACM s not the Plaintiff m cach of the foreclosuie actions. it
1s 1he servicer of cach such Joan, mamtams the records for each such loan, and 1
responsible for mailing the corected NOI pursuant 1o the relevant contracts with

the Foreclosure Plamufls | Verified Complamnt paragraph 11]
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LEWIS G. ADLER, ESQUIRE
20 NEWTON AYENUE
WOODBURY, NJ 08096
(856)845-1968

ATTORNEY FOR Defendant-Third Party Plaintitts

Jenniter & Mark Grasso

IN RE APPLICATION BY GMAC
MORTGAGE, LLC TO ISSUE
CORRECTED NOTICES OF INTENT TO
FORECLOSE ON BEHALF OF
IDENTIFIED FORECLOSURE
PLAINTIFFS IN UNCONSTESTED CASES

Jennifer & Mark Grasso individually and as
a class representative on behalf of others
similarly sitoated

Detendants-Third Party Plaintiffs

VS.
ALLY BANK, AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST
COMPANY, DLJ MORTGAGE CAPITAL,
INC., E*TRADE BANK, EMC
MORTGAGE, L1.C, GMAC MORTGAGE,
LLC, HSBC BANK USA, NA., LEHMAN
CAPITAL, LEX SPECIAL ASSETS, LLC,
MACQUARIE MORTGAGES USA, INC,
ONEWEST BANK, FS§B, RBS CITIZENS,
NA., RESIDENTIAL FUNDING
COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA, US
BANK, NA, USAA FEDERAL SAVINGS
BANK, WELLS FARGO BANK, NA,
WILMINGTON TRUST COMPANY,

Third Party Defendants

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MERCER COUNTY
DOCKET NO.: F-25354-12
CIVIL ACTION

ANSWER, COUNTERCLIAM
AND THIRD PARTY COMPLAINT

Defendants, by their attorney. mdividually, and as privale attorneys general, and

on behalf of all otheis simlatly situated. hercby makes the following complamt

Defendants. Jennifer & Mark Grasso. by way of Answer and Countercliim



against the Plamuft say.

C\E.Jl-bb-)l\.)—-

10.
17

Admat

Admat

Adnmit

Admut

Admut

Admuit The Defendants object that the remedy be limuted solely to the ssuance of
a corrected NOI. The Defendants seck payment by the Plaintift and/or the Banks
for violation of therr fundamental rights under the FFA  The court in Guitlaume
and the Court’s Apnil 4, 2012 order reserved to this court the fashioning of the
appropriate remedy. In most cascs. a reduction n legal Tees and costs of suit in the
amount due to redeem or remstate the mortgage presents no benefit for the
borrower The Plaintiff notes in footnote 2 that considerable time has passed since
the NOIs were origimally sent As a result, the amount 1o redeem or reinstate the
toans 1s far out of rcach of most borrowers

Admut

Admit

Admyy

Admit
Admit

CAdmat

Adnut

COUNT 1- ALLY BANK
Adnut
Admn
COUNT 2- AMMALGAMATED BANK

Adnut
Adnut

COUNT 3- DEUTSCHE BANK NATIONAL TRUST COMPANY

Admit

2



[C I 0
I

34
35

30.

37

38

Admut

Adnut
Admit

CAdmit
CAdmit

Admit
Admat

S Admut
L Admat

Admt
Admt

Admt
Admit

2 Admut
3 Admut

Admit
Adnut

Admit
Admat

Admit

COUNT 4- DLJ MORTGAGE CAPITAL, INC

COUNT 5- E¥XTRADE BANK

COUNT 6- EMC MORTGAGE, LI1.C

COUNT 7- GMAC MORTGAGE, L1.C

COUNT 8- HSBC BANK USA, NA

COUNT 9- LEHMAN CAPITAL

COUNT 10- LEX SPECIAL ASSETS, LLLC

COUNT 11- MACQUARE MORTGAGES USA, INC

COUNT 12- ONEWEST BANK, I'§B

COUNT 13- RBS CITIZENS, NA



39

40.

4]

42.

43

44
43

40.

47

48
49

Lh
J

Admut

COUNT 14- RESIDENTIAL FUNDING COMPANY, LL.C

Admit
Admint

COUNT 15- BANK OF NEW YORK MELLON TRUST COMPANY, NA

Admat
Admit
COUN'T 10 US BANK, NA

Admit

Admit
COUNT 17-USAA FEDERAL SAVINGS BANK

Admit

Admt

COUNT 18- WELLS FARGO BANK, NA

Adnut

Admut
COUNT 19- WILMINGTON TRUST COMPANY

Admat

. Admit

COUNT 20- PENDING BANKRUPTCY MATTERS
Admit

WHEREFORE, the Defendants-Third Party Plamtiffs request that that this court

provide as part of 1ts remedy compensation to the vanous Defendants-Thud Party

Plaintiffs for violation of theu rights under the FFA attorneys fees and costs of sun



55,

57

59

60

COUNTERCLAIM
BACKGROUND

The Defendants-Thud Party Plaintifts repeat cach and cvery allegatton of the
previous counts and incorporates them by reference herein as 1t they were sci

forth fully herein

. The Defendants-Third Party Plainuffs. Jennifer & Mark Grasso, each have been

served by GMACM

The Defendants-Third Party Plainuffs, Jennifer & Mark Grasso, arc each
natural persons who are consumers who borrowed money secured by ther
residence fot personal houschold expenses

Jennifer & Mark Grasso. are subject to a foreclosure action captioned GMAC
Mortgage, LLC v Mark Grasso ctal , Docket No. F-46628-10

The Court 1n Guillaume held that a farluie to provide a NOI which includes the
lenders name and address was a violation of a fundamental night under the New

Jerscy Faur Foreclosuie Act

. The notice of mtenuion 1s a central component of the FFA, serving the important

legislative objective of providing timely and clear notice to homeowners that

immediate action 1s necessary o forestall foreclosure Guillaume at 470

The Court decision in Guillaume was not limited to prospective relicf only. See
footnote 3
GMACM as a servicer was acting as an agent of the lender principals named m

the complaint.



61

63

64

65.

COUNT ONE
TRUTH-IN-CONSUMER CONTRACTS, WARRANTY
AND NOTICE ACT. N.J.S.A. 56:12-1
The Defendants-Third Party Plammuffs repeat cach and every allegation of the
previous counts and incorporate them by reference hercin as if they were sct forth
fully herem
The notices of tention to foreclose 1ssued by the GMACM on behalf of the

lenders which failed to include the lender’s identity and the lender’s address in

violation of the Fair Foreclosure Act and 1s actionable as a violation of the Truth-

In-Consumer Contracts. Wartanty and Notice Act NJS A 56 12-14 et seq
(TCCWNA)

TCCWNA provides that No seller, lessor, creditor, lender or bailee shall in the
course of his business offer (o any consumer or prospective consumer or cnler
into any written consumer contract or give or display any written consumel
warranty. notice or sign after the effective date of this act which includes any
provision that violates any cleatly established legal night of a consumer or
responsibility of a seller, lessor, creditor, lender or batlee as established by State
or Federal law at the time the offer 1s made or the consumer contract 1s signed or
the warranty. notice or sign 1s given or displayed NJSA 56 12-15

It 1s a violation of the Act lor the lenders and their agent to send notices of
mtention to foreclose which failed to include the lender’s identity and the lender’s
address as requited by the FFA

TCCWNA provides that “Any person who violates the provisions of this act shall



be liable to the aggrieved consumer for a civil penalty of not less than $100.00 o

for actual damages, or both at the election of the consumer, together with

reasonable attorney’s fees and court costs This may be tecoverable by the

consumer n a civil action 1 a court of competent jutisdiction or as part ol a

counterclaim by the consumei against the seller, tessor, creditor, lender or bailee

or assignee of any of the aforesaid. who aggrieved him NJSA 56 12-17

WHEREFORE, the Defendants-Third Party Plainnffs demand judgment against

GMACM for damages, a statutory penalty of at least S100 for each violation, attorney’s
fees. mterest and costs of suit.

COUNT TWO
GUILLAUME

66. The Detendants-Thurd Party Plamuffs repeat each and every allegation of the
previous counts and mcorporate them by reference herem as 1f they wete sct toith
fully heremn

67 The Court in Guillaume provided that the trial court has the authority to mold an
appropriate equitable remedy for violations of the requirements for failure to
comply with the notice requirements of the FFA.

68. The Court held -

Courts of equity have long been charged with the
1esponsibility to fashion equitable remedies that address the

unique setting of each case

Equitable remedies "arc distinguished for therr flexibility,
their unlimited vanety, their adaptability to circumstances,
and the natural rules which govern their use There 1s1n
fact no limut to thewr variety and application, the court of
equity has the power of devising 1ts temedy and shaping 1t
s0 as to fit the changing ¢incumstances of every case and
the complex relations of all the parties "[Sear s, Roebuck &



Co v Camp. 124N J. Eq 403.411-12, 1 A2d 425(E. &
A.1938) (quoting John N Pomeroy, Equuty Juiispr udence
109 (4th ed 1918)) JAbsent legislative direction with
respect to a remedy, New Jersey coutts retain diserction "to
fashion equitable remedies,” which are "valuable because
they allow rehief to be fashioned directly to rediess the
statutory violations shown.” Brenner v Berkowntz, 134 N
488. 514, 634 A.2d 1019 (1993). see also Marion v Roxy
Garments Delivery Co , 417 N 1. Super 269, 275, 9 A.3d
607 (App.Div 2010) ("In fashioning relief, the Chancery
judge has broad discretionary power to adapt equuitable
remedies to the particular cocumstances of a given case )
Id a1 476

69 In determinmg an approprate temedy for a violanon of N/ S 4 2A.50-56(c)(11).

tr1al courts should consider the express purpose of the provision® to provide notice
that makes "the debtor awaic of the situation.” and to enable the homeownetr 1o
attempl to cure the default N.J.S.A4. 2A 50-56(c); Starenent (o Assembly Bill No
1064, supra, at 8 Accordmgly. a trial court fashioning an equitable remedy for a
violation of N J S A4 2A-50-36(¢)(11) shouid consider the impact of the defect m
the notice of intention upon the hameowner's information about the status ot the
loan, and on his or her opportunity to cure the default [d at 480,

70. In the mstant case, 1t appeas that the full extent of the offered remedy 15 to only
give tehief to the foreclosing lenders. The lender 1s allowed to proceed with the
foreclosure without the necessity of refiling. There 1s no provision to discoutage
such conduct on the part of the lenders There 1s no consideration of the impact on
the homeowners abihity or opportunity to cure

71. There being an adnutted violation of the Act, the Court should exercise its
equitable powers and provide some compensation to the borrowers for the failure
to comply with the Act.

WHEREFORE, the Defendants-Third Party Plantiffs demand judgment against the



Plamtiff for damages, a civil penalty for each violation, attorney’s fees, interest and

costs of suit

73

74

70.

COUNT THREE NEW JERSEY CIVIL RIGHTS ACT

2 The Defendants-Third Party Plainuffs tepeat cach and every allegauon of the

previous counts and incorporates them by reference heren as if they were set
forth fully herem

The Court in Guillaume held that a farlure to provide a NOI which includes the
lenders name and address was a violauon of a fundamental 1ight undet the New
Jersey Fawr Foreclosure Act.

The notice of intention 18 a central component of the FIFA. serving the important
legislative objective of providing timely and clear notice to homeowners that

immediate action 15 necessary to forestall foreclosure. Guillaume at 470

. The Defendants rights under the FFA have been violated as a direct and

proximate 1esult of the Defendants’ misconduct i violation of the New Jersey
Civil Rights Act.

The Civil Rights Act NJSA 10°6-2 provides

¢ Any person who has been deprived ol any substantive
duc process or equal protection rnights, privileges or
immunities secured by the Constitution or laws of the
Unmited States, o1 any substantive rights. privileges or
mmuntiies secured by the Constitution or laws of this
State, or whose exercise or enjoyment of those substantive
rights. privileges or immumties has been tnterfered with o
attempted to be nterfered with, by threats. itinidation or
cocrcion by a person acting undet color of taw, may bring a
civil action flor damages and for mjunctive or other
appropriate rehef The penalty provided i subsection ¢ of
this section shall be applicable to a wviolation of this
subsection,

9



d. An action brought pursuant to this act may be filed
in Supertor Court Upon apphcation of any party, a jury
tnial shall be directed.

¢ Any person who depiives. imterleres or attempts to
intetfere by threats, imtimudation or coercion with the
excrcise or enjoyment by any other person of any
substantive duc process o1 equal protection rnights.
privileges or immunitics sccured by the Constitution or
laws of this State 18 hable for a civil penalty for each
violation, The coutt o jury, as the case may be, shall
deterniine the appropriate amount of the penalty Any
money collected by the court 1n payment of a civil penalty
shall be conveyed to the State Treasurer for deposit into the
State General Fund

f In addition to any damages, civil penalty. injunction
or other appropriate rchef awarded i an action brought
pursuant to subsection ¢ of this section. the court may
award the prevailing paity rcasonable attorney's fees and
costs.
77 GMACM deprived the Defendants-Third Party Plamtiffs of the 11ghts under the
FFA by failing to include the lender’s name and addiess i the notice of intention
o foreclose.
WHEREFORE, the Defendants-Thud Party Plamtifts demand judgment agamst the
GMACM for damages, a civil penalty for cach violation, attorney’s fees. mnterest and

costs of suit.

GMACM CLASS ACTION ALLEGATIONS

78. The Defendants-Third Party Plainuffs tepeat cach and every previous allegation
and icorporate them by reference hetein as if they were set forth fully heremn
79 GMACM has brought this summary action agamst a untform class ol mdividuals
GMACM has provided a hst of individuals as an exhibit to its complaint that
A Foreclosures that were filed on or before February 27, 2012 and which

GMACM 15 servicimg (he loans and acting as agent for a Foreclosure



Plaintiff
B Inwluch final judgment has not been entered, and
C Inwhich GMACM is secking leave teo file a correeted NOI to include the

identity of the lender and the lender’s address.

80. The Defendants-Thurd Party Plamtifts bring this action on behalf of all petsons

81

3.

84

similarly situated and pusuant to R. 4-32 as a class action on behalf of a statewide
class of persons as defined below
The claims of the named class reptesentatives and the absent class membeis have
a common origim and share a common basis Their cliums originate from the same
iHegal Notice of Intent to Foreclose 1ssued by the GMACM 1 the same way
toward the Individual Defendants-Third Party Plaintiffs and the members of the
class As such. the Individual Defendants-Third Party Plaintiffs have been denied
thewr rights under the FFA.

The actions of GMACM are not 1solaicd GMACM has identified the class
membets m their exhibits 1-20

The actions of GMACM have affected sumilarly situated individuals thioughout
the State of New Jersey
GMACM has idenufied the class of 34 banks on whose behalf this action was
brought The action can proceed with cither a subclass for cach bank ot o class of
the bank Thud Party Defendants
The Defendants-Third Party Plamufts propose a class as

A. Foreclosures that were filed on or before February 27. 2012 and which

GMACM s servicing the loans and acting as agent for a Foreclosute



30

38

89

90

Plainuff.
B In which final judgment has not been entered. and
C In which GMACM 15 secking teave to file a corrected NOI 1o include the
identity ol the lender and the lender’s address

The proposed class representatives state a claim upon which relief can be granted
that 1s typical of the claims ol absent class members If biought and prosecuted
individually, the claims of each class member would necessarily require proof of
the same matertal and substantive facts. rely upon the same remedial theones. and
seek the same reliel
The claims and remedial theorwes putsued by the named class representatin e ate
sufficiently aligned with the mterests of absent class members to ensure that the
mdividual claims of the class will be prosecuted with dihgence and care by the
individual Defendants-Third Party Plamuffs as class representative
The class members are so numerous that joinder of all members 15 impracticable.
The list provide by the Plaintiffs list approximately 2724 persons
The claims of the Defendants-Third Party Plamtiffs are typical of the claims of
cach of the class members, and the Defendants-Third Party Plamtiffs have no
claim antagonistic to class members  They arc aware that they cannot scttle this
action without Court approval They have and will continue to vigoiously puisuc
the class member claims.
The Repiesentative Defendants-Thud Party Plamuffs will farrly and adequatcly
protect the mterests of the class members  The Defendants-Third Party Plamufts

are commilted to the vigorous representation of the class members and have



-y

91

93.

94

retaied competent counsel experienced 1 the prosecution of complex and class
action lingation Counscl have agreed to advance the costs of the hitigation
contingent upon the outcome

GMACM has acted on grounds genetally applicable to the class members, theireby
justitying rehef agamst GMACM. for the class members as whole

A class action 1s superior to other methods for the fair and efficient adjudication
of this controversy because prosccution of separate actions by mortgagors creates
a high nisk of inconsistent and varying adjudications, with inconsistent and
varyimg results  Furthermore, as the damages suffered by many individual class
members may be relauvely small i relation to the costs of htigation, the expense
and burden of mdividual itigation make 1t ditficult. 1f not impossible, for class
members to ndividually redress the wrongs done to them Many. 1f net most, of’
the class members arc unaware that claims exist agamst GMACM and the 34
lenders  There will be no unusual difficulty in the management of this class
action,

The named mdividual Defendants-Third Party Plamntiffs arc willing and prepared
1o serve the Court and proposed class in a representative capacity with all of the
obligations and dutics material thereto The individual Defendants-Third Party
Plaintifts will fairly and adequately protect the mterests of the class and have no
mterests adverse to, or which dircctly and wrrevocably confiict with. the mnterests
ol the other class members

The setf-mterest of the named class representatives arc co-extenstve with and not

antagonistic to those of the absent class members. The proposcd representatives



97.

98

will undertake to well and truly protect the mterests of the absent class members
Questions of fact and law common to the class that predominate include but are

not limited to:

[. Did GMACM send notices which were in violation of the

New Jersey Fair Forecloswe Act?

. The named mdividual Defendants-Thud Party Plamuf{s are willing and prepared

to serve the Court and proposed class in a representative capacity with all of the
obligations and duties material thereto. The imdividual Defendants-Thud Paity
Plamntifts wall fairly and adequately protect the intercsts of the ¢lass and have no
mterests adverse to, or which directly and irrevocably conflict with, the interests
of the other class members

The self-mterest of the named class representatives are co-cxtensive with and not
antagonistic to those of the absent class members The proposed representative
wil] undertake to well and truly protect the inteiests of the absent class members
The named mdividual Defendants-Third Party Plamtiffs have engaged the
services of counsel indicated below Said counsel are experienced 1n complex
class lihigation, will adequately prosccute this action and will assert, protect, and
otherwise well represent the named class representative and absent class

members,

. The prosccution of separate actions by dividual members of the class would

create a nsk of adjudications with respect to idividual members of the class
which would, as a practical matter. be dispositive of the mterests of other

members of the class who are not parties to the action, or could substantially

14



impair or nmpede therr ability to protect their mtetests [t 1s tor this reason that the
Plamtitt brought the within smgle action
100 The prosccution of sepatate actions by individual members of the class
would create a risk of inconsistent or varymg apphcations with respect to
mdividual members of the class which would establish mcompatble standards of
conduct for the parties opposing the class Such incompauble standards and
inconsistent or varymg adjudications, on what would be necessanly the same
essential facts, proof and legal theories, would also cieate and allow to exist
mmconsistent and incompatible 11ghts withm the class
101 GMACM on behalf of the 34 lenders named m the complamt, has acted o
refused to act on grounds generally applicable to the class, making final
declaratory or mjunctive ichict appropriate
102 The questions of law and fact common to members of the class
predominate over any questions affecting only individual members.
103. A class action 18 supertor to other available methods for the fanr and
efficient adjuchcation of the contioversics herein m that
a) mdividual claims by the class members are impractical as the costs of
pursuit lar exceed what any one Defendants-Third Party Plamtiffs or class
member has at stake.
b) as a result, there has been no othar itigation over the controveisies herem,
and individual members of the class have no terest in prosecuting and
controlling separate actions, and

¢) the proposed class action 1s manageable



PRAYER FOR RELIEF

Whercfore Defendants-Third Party Plamti{Ts request that this court certily a class

pursuant to Rule 4 32 and awaird

| Actual, special. and general damages according to proof;
2 Statutory damages and penalties,

3. Statutory damages.

4 Litigation Expenses and Costs of the proceedings herein,
5 Reasonable attoreys” fees: and

6 All such other further relief as the Court deems just
THIRD PARTY COMPLAINT
COUNT ONE
TRUTH-IN-CONSUMER CONTRACTS, WARRANTY
AND NOTICE ACT. N.J.S.A.56:12-1
104. The Defendants-Third Party Plaintiffs repeat cach and every allegation of
the previous counts and meorpoiate them by reference herem as 1f they were set
forth fully herein
103, GMACM as a servicer was acting as an agent of the lender, GMAC
Mortgage. LLC , the principal named m the foreclosure complamt
106 Third Party Defendants heremn are ALLY BANK, AMALGAMATED
BANK, DEUTSCHE BANK NATIONAL TRUST COMPANY. DLJ
MORTGAGE CAPITAL, INC . E*TRADLE BANK, EMC MORTGAGE, LLC.
GMAC MORTGAGE, LLC. HSBC BANK USA, NA , LEHMAN CAPITAL.

LEX SPECIAL ASSETS, LLC, MACQUARIE MORTGAGIES USA, INC,

ONEWEST BANK, FSB, RBS CITIZENS, NA , RESIDENTIAL FUNDING



COMPANY, LLC. BANK OF NEW YORK MELLON TRUST COMPANY,
NA, US BANK, NA. USAA FEDERAL SAVINGS BANK. WEELLS FARGO
BANK, NA, WILMINGTON TRUST COMPANY

107 GMACM acted as Agent for the principal defendants histed above. As
such they are habie to the defendants Third Party Plamuifls for damages

108 The notices of mtention to foreclose 1ssued by the GMACM on behalf of
the lenders. GMAC Mortgage, LLC which failed to include the lender’s dentity

and the lender’s address i violation of the Fan Foreclosure Act are actionable as

a violationt of the Truth-In-Consumer Contracts, Warranty and Notice Act

N.ILS.A. 56 12-14 ¢t seq {TCCWNA)

109 TCCWNA provides that No scller, lessor. ereditor, lender or bailee shall
in the course of his business offer to any consumer or prospective consumer or
entel 1Nto any writlen consumer contiact o give or display any written consumer
warranty. notice or sign after the effective date of this act which includes any
provision that violates any clearly estabhished legal right of a consumer or
responstbihty of a sellcr, lessor, creditor, lender or bailee as estabhshed by State
or Federal law at the time the offer 1s made or the consumer contract 1s signed or
the warranty, notice or sign 1s given or displayed NJSA 56 12-13

110 It 15 a violation of the Act for the lenders and their agent 1o send notices
of mtenuon to foreclose which fatled to include the lender’s identity and the
lender’s address as required by the FFA

11 TCCWNA provides that “Any person who violates the provisions of this

act shall be hable to the aggiieved consumer fot a civil penalty ol not less than



S100 00 or for actual damages. or both at the election of the consumet., together

with reasonable attorney's fees and court costs This may be recoverable by the

consumer n a civil action 1 a court of competent jurisdiction or as part of a

countetclanm by the consumer agaimnst the seller, tessor, creditor, lender or batlee

or asstgnee of any ol the aforesaid. who aggrieved him NJSA 56 12-17

WHEREFORE, the Defendants-Third Party Plaintifts demands judgment against the

Third Party Defendant for damages, a statutory penalty of at Ieast S100 for cach
violation, attorney’s {ees, mterest and costs of sunt

COUNT TWO
GUILLAUME

112 The Defendants-Thid Party Plamnuffs repeat each and every allegation of
the previous ¢ounts and incorporatc them by reference heremn as tf they were set
forth fully heremn

b13. The Court in Guillaume provided that the trial court has the authority to
mold an appropniate equitable remedy for violations of” the requirements for

farlure to comply with the notice requirements of the FI'A

114 The Court held

Courts of equity have long been charged with the
responsibihity to fashion equitable remedies that address the
unique sctting of each casc

Equitable remedies "are distinguished for then flexibility,
therr unlimied variety. their adaptabthty to circumstances,
and the natural rules which govern their use. There 15
fact no lumit to their variety and apphcation; the court of
equity has the power of devising its remedy and shapmg 1t
so as to fit the changmg cnicumstances of every case and
the complex relations of all the parties."[Sears, Roebuck &

13



Co v Camp, 124 NJ FEq 403.411-12. 1 A2d425(E &
A.1938) (quoting John N Pomeroy, Equuty Jurtsprudence
109 (4th ed 1918)) JAbsent legislative direction with
respect to a remedy, New Jersey courts retain chscretion "to
fashion equitable 1emedices,” which are "valuable because
they allow rehief to be fashioned directly to redress the
statutory violations shown " Brenner v Berkowitz, 134 N.J,
488, 514, 634 A.2d 1019 (1993). see also Marion v Roxy
Garmemnts Delrvery Co , 417 N ) Super_269, 275, 9 A 3d
607 (App.Div.2010) ("In fashioning reliet, the Chancery
judge has broad discretionary power to adapt equitable
remedics to the patticular circumstances of a given case ")
Id at 476.

115 In determining an appropuate remedy for a violation ol ¥ J S A4 2A.50-

56{c)(11), trial courts should considet the express purpose of the provision Lo
provide notice that makes "the debtor awaie of the situation.” and to enable the
homeowner to attempt to cure the default ¥NJ S A 2A 50-56(c), Statement 1o
Assemblv Bill No 1064, supra. at 8 Accordingly, a tral court fashioning an
equitable remedy for a violation of N/ .S A 2A 50-56(c)(11) should consider the
impact of the defect 1 the notice of mtention upon the homeowner's information

about the status of the Toan, and on his or her opportunity to cure the default [d at

480.

116 In the mstant case. 1t appears that the full extent of the offered remedy 15 to
only give rehef to the foreclosing lenders The lender 15 atlowed to proceed with
the foreclosure without the necessity of refilling There 1s no proviston 1o
discourage such conduct on the part of the lenders Thete 1s no consideration of
the impact on the homeowners™ ability o1 opportunity to cure.

17 There bemng an admutted violation of the Act, the Court should exercise 1ts
equiiable powers and provide some compensation to the borrowers for the (ailure

to comply with the Act.



WHEREFORE, the Defendants-Third Party Plamtifts demand judgment against the
Third Party Defendants for damages, a civil penalty for cach violation, attorney’s fees,
interest and costs of suit

COUNT THREE NEW JERSEY CIVIL RIGHTS ACT
118 The Defendants-Third Party Plaintiifs repeat each and every allegation of
the previous counts and incorporate them by 1eference herein as 1 they weie set
forth fully heremn
119 The Court in Guillaume held that a fartlure to provide a NOI which
includes the lenders name and address was a violation of a fundamental 11ght
under the New Jersey Fair Foreclosure Act

120 The notice of intentton 1s a central component of the FFA, serving the

important legislative objective of providing timely and clear notice to
homeowneis that immediate action 1s necessary to forestall foreclosure

Gunllaume at 474.

121 The Defendant-Third Party Plaintffs rights under the FFA have been
violated as a direct and proximate 1esult of the Lenders™ nisconduct through the
actions of thewr agent GMACM  in violation of the New Jersey Civil Rights Act

122 The Civit Rights Act NJSA 10 6-2 provides.

¢ Any peison who has been deprived of any substantive
due process o1 cqual protection nghts, privileges o
immunities secured by the Constitution ot laws of the
Umited States. or any substantive rnights, prrvileges or
immumities secured by the Constitution or laws of this
State, or whose cxercise or enjoyment of those substantive
rights, privileges or immunities has been mterfered with or
attempted to be mterfered with, by thieats, mtmmdation or
coercion by a person acting under colot of law, may bring a
civil action for damages and for junctive ot other
appropriate rehet” The penalty provided m subscction ¢ of
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this scction shall be applicable to a wiolation of this
subsection

d. An action brought pursuant to this act may be filed
m Superior Court, Upon application of any party, a jury
trial shall be directed

¢ Any person who deprives, mnterferes or attempls to
mterfere by threats, mtinidation or coercion with the
exercise or enjoyment by any other person of any
substantive due process or equal protection rights,
privileges or immunities secured by the Constitution or
laws of this State 1s hable for a civil penalty for each
violation. The court or jury, as the case may be, shall
deternmune the appropriate amount of the penalty Any
money collected by the coutt in payment of a civil penalty
shall be conveyed to the State Ticaswen for deposit into the
State General Fund.

f In addition to any damages, civil penalty, injunction
or other appropriate relief awarded 1n an action brought
pursuant to subscction ¢ of this section, the court may
award the prevailing party rcasonable attorney's fees and
cosls.
123 GMAC Mortgage, LLC and the other lenders through the actions of ts
agent. GMACM deprived the Defendants of the rights under the FFA by fathng to

melude the lender's name and address in the notice of intention to forectose

WHEREFORE, the Defendants-Third Party Plamntiffs demand judgment against the
Third Party Defendants for damages, a civil penalty for each violation, attorney’s fees.

mterest and costs of suit

THIRD PART COMPLAINT CLASS ACTION ALLEGATIONS

124. The Defendants-Third Party Plamntiffs repeat each and every previous
allegation and incorporate them by reference herein as 1f they were set forth fully

herein



125 The Planuft has brought this summary action against a umiform class of
indwviduals The Plamntiff has provided a list of individuals as an cxhibits to its
complaint that:

A Foreclosures that weie filed on or before February 27, 2012 and which
GMACM s servicing the loans and acting as agent for a Foreclosure
Plamt(f.

B In which final judgment has not been entered, and

C. In which GMACM s secking leave to file a cornected NOI to mclude the
identity of the lender and the lender’s address.

126 The Defendants-Third Party Plamufts bring this action on behalt ol all
persons similarly situated and pursuant to R. 4 32 as a class action on behalf of a
statewide class of persons as defined below

127 The claims of the named class representanives and the absent class
members have a common origm and share a common basis Their claims originate
from the same illegal Notice of Intent to Foreclose 1ssued by the Plamutt as the
agent of the lenders ALLY BANK, AMALGAMATED BANK, DEUTSCHE
BANK NATIONAL TRUST COMPANY, DL} MORTGAGE CAPITAL. INC,
E*TRADE BANK, EMC MORTGAGE, LLC, GMAC MORTGAGE, LLC,
HSBC BANK USA, NA., LEHMAN CAPITAL. LEX SPECIAL ASSETS. LLC,
MACQUARIE MORTGAGES USA, INC, ONEWEST BANK. IFSB. RBS
CITIZENS, NA , RESIDENTIAL FUNDING COMPANY, LLC, BANK OF
NEW YORK MELLON TRUST COMPANY. NA, US BANK. NA, USAA

FEDERAL SAVINGS BANK, WELLS FARGO BANK, NA. WILMINGTON



TRUST COMPANY m the same way toward the Individual Detendants-Third
Party Plaintiffs and the members of the class As such, the Individual Defendants-
Third Party Plaintiffs have been dented their rights under the FFA.

128 The actions of the Plamntft and the Third Party Defendants are not
isolated and they have identified the class members i thewr exhibits 1-35.

129, The actiens of the Plamtiff and the Thuied Party Defendants have alfected
silarly situated individuals throughout the State of New Jersey.

130. Defendants-Third Paity Plaintiffs propose a Third Party Defendant class
The Plamnuffs have identified the class of lenders, ALLY BANK.
AMALGAMATLED BANK, DEUTSCHE BANK NATIONAL TRUST
COMPANY. DLJ MORTGAGE CAPITAL, INC,, E*TRADE BANK, EMC
MORTGAGE, LLC, GMAC MORTGAGE, LLC, HSBC BANK USA, NA |
LEHMAN CAPITAL, LEX SPECIAL ASSETS, LLC, MACQUARIE
MORTGAGLS USA, INC, ONEWEST BANK, FSB, RBS CITIZENS, NA |
RESIDENTIAL FUNDING COMPANY. LLC, BANK OF NEW YORK
MELLON TRUST COMPANY, NA. US BANK. NA. USAA FEDERAL
SAVINGS BANK, WELLS FARGO BANK, NA. WILMINGTON TRUST
COMPANY on whose behalf this action was brought The action can procced
with crther a subclass for each bank or a Third Party Defendant class of banks
setviced by GMACM

131 The Defendants-Third Party Plaintiffs proposc a Defendants-Thnd Party
Plamt:ffs class as

A Forcclosures that were filed on o1 before February 27, 2012 and which



GMACM s servicing the loans and acting as agent for a Foreclosure
Plamuft
B In which final judgment has not been entered, and
C Inwhich GMACM s sccking leave to file a corrected NOI to nclude the
identity of the lender and the lender’s address
132 The proposed class representatives stale a claim upon which relict can be
granted that 1s typical of the clanms of absent class members. [f brought and
prosecuted individually, the claims of each class member would necessarily
require proof of the same material and substantive facts, rely upon the same
remedial theoties. and seek the same relief
133 The claims and remedial theories pursued by the named class
representative ate sufficiently aligned with the interests of absent class members
to ensure that the mdividual claims of the class will be prosecuted with dihigence
and care by the mdividual Defendants-Third Party Plainuffs as class
representative
134. The class members arc so numerous that joinder of all members 1s
impracticable  The hst provide GMACM lists approximately 2724 persons
135 The claims of the Defendants-Third Party Plamtiffs are typical of the
claims of each of the class members, and the Defendants-Thud Party Plamulls
have no clanm antagonstic to class members. They are aware that they cannot
scttle this action without Court approval  They have and will continue 1o
vigorously pursue the class member claims

136. The Representanive Defendants-Third Party Plamtffs will faily and



adequately protect the mterests of the class members  The Defendants-Therd
Party Plaintiffs are comnutted to the vigorous iepresentation of the class membetrs
and have retained competent counsel experienced in the prosecution of complea
and class action liigation. Counscl have agreed 1o advance the costs ol the
Litigation contingent upon the outcome.

137. US Bank through its agent GMACM has acted on grounds generally
apphicable 1o the class members. thereby justifyimg rehef against the lendeis
ALLY BANK, AMALGAMATED BANK. DEUTSCHE BANK NATIONAL
TRUST COMPANY. DLJ MORTGAGE CAPITAL, INC,, E*TRADL BANK,
EMC MORTGAGE, LLC, GMAC MORTGAGE, LLC, HSBC BANK USA.
NA..LEHMAN CAPITAL, LEX SPECIAL ASSETS, LLC. MACQUARIE
MORTGAGES USA, INC, ONEWEST BANK, FSB, RBS CITIZENS. NA .
RESIDENTIAL FUNDING COMPANY, LLC, BANK OF NEW YORK
MELLON TRUST COMPANY.NA., US BANK, NA, USAA FEDERAL
SAVINGS BANK, WELLS FARGO BANK, NA, WILMINGTON TRUST
COMPANY for the class members as whole

138 A class action 1s supetior to other methods for the fan and efficient
adjudication of this controversy because prosecution of separate actions by
mortgagors creates a high risk of mconsistent and varying adjudications, with
inconsistent and varying results. Furthcimore, as the damages suffered by many
individual class members may be relatively small in relation o the costs of
litigation, the expense and burden of individual htigation make  difficult, 1f not

mmpossible. for class members to mdividually redress the wrongs done 1o them
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Many. i1t not most, of the class membeis are unaware that claims exist against the
ALLY BANK, AMALGAMATED BANK, DEUTSCHE BANK NATIONAL
TRUST COMPANY, DLI MORTGAGE CAPITAL, INC | E¥*TRADE BANK.
EMC MORTGAGE, LLC, GMAC MORTGAGE, LLC, HSBC BANK USA,
NA [LEHMAN CAPITAL. LEX SPECIAL ASSETS. LLC. MACQUARIE
MORTGAGES USA, INC, ONEWEST BANK. FSB. RBS CITIZENS, NA |
RESIDENTIAL FUNDING COMPANY. LLC. BANK OF NEW YORK
MELLON TRUST COMPANY. NA, US BANK, NA, USAA FEDERAL
SAVINGS BANK. WELLS FARGO BANK. NA. WILMINGTON TRUST
COMPANY There will be no unusual difficulty in the management of this class
action.

139, The named imdividual Defendants-Third Party Plaintffs are withing and
prepared to scrve the Court and proposed class in a representative capacity with
all of the obligations and dutics material thereto. The ndividual Defendants-Third
Party Plaintiffs will fairly and adequately protect the interests of the class and
have no interests adverse to or which directly and irrevocably conflict with, the
interests of the other class members

140 The seli-interest of the named class representatives are co-extensive with
and not antagomistic to those ol the absent class members. The proposed
representative will undertake to well and truly protect the interests of the absent
class members

141. Questions of fact and law common to the class that predommate mclude

but are not lmited to:



[ Did the lenders. ALLY BANK. AMALGAMATED BANK,
DEUTSCHE BANK NATIONAL TRUST COMPANY, DLJ
MORTGAGE CAPITAL, INC, E*TRADLE BANK. EMC
MORTGAGE. LLC. GMAC MORTGAGE, LLC, HSBC
BANK USA, NA.. LEHMAN CAPITAL, LEX SPECIAL
ASSETS, LLC, MACQUARIE MORTGAGLES USA. INC.
ONEWEST BANK, FSB, RBS CITIZENS, NA,
RESIDENTIAL FUNDING COMPANY. LLC. BANK OF
NEW YORK MELLON TRUST COMPANY. NA, US
BANK, NA, USAA FEDERAL SAVINGS BANK. WELLS
FARGO BANK. NA, WILMINGTON TRUST COMPANY

though themr agent GMACM send notices which were 1n

violation of the New Jersey Fawr Foreclosure Act?

142. The named individual Defendants-Third Party Plamtiffs arc wilhing and
prepared to serve the Court and proposed class in a representative capacity with
all of the obhgations and duties material thereto. The idividual Defendants-Third
Party Plamntifts wall fairly and adequately protect the interests of the class and
have no interests adverse to or which directly and iwrevocably confhict with, the
interests of the other class membets

143, The self-imterest of the named class representatives ate co-eatensive with
and not antagonistic to those of the absent class members The proposed
representatives will undertake to well and truly protect the interests of the absent

class members



144 The named individual Defendants-Third Party Plamuffs have engaged the
scrvices of counsel indicated below Said counsel are experienced in complex
class hiugaton, will adequately prosccute this action and will assert, protect. and
otherwise well 1epresent the named class representative and absent class
members

145 The prosecution of separate actions by individual members of the class
would create a risk of adjudications with respect to individual members ol the
class which would, as a pracucal matter, be disposttive of the interests of other
members of the class who ate not parties to the action, or could substantally
mmpair or impede therr ability 10 protect therr mterests. Iths for this reason that
GMACM brought the within single action

146 The prosecution of separate actions by mdividual members of the class
would create a risk of iconsistent or varying applications with 1espect 1o
individual members of the class which would cstablish incompatible standards of
conduct for the parties opposing the class. Such incompatible standards and
mconsistent or varyig adjudications, on what would be necessarily the same
essential facts, proof and legal theories, would also create and allow to evast
inconsistent and mcompatible rights within the class

147 US Bank and the 34 other lenders through then agent GMACM have
acted or refused to act on grounds generally apphcable to the class, making final
declaratory or mjunctive ichef appropriate

148, The questions of law and fact common to members of the class

predominate over any questions affecting only individual members
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A class action 1s supertor to other available methods for the fair and

efficient adjudication of the controversies heremn n that

a)

b)

mdividual clanms by the class membeis are impractical as the costs of
putsuit far exceed what any onc Defendants-Third Party Plamuffs or class
member has at stake,

as a 1¢sult, there has been no other litigation over the controversies herein,
and indhvidual members of the class have no nterest mn prosecuting and
controlling separate actions, and

the proposed class action 1s manageable

PRAYER FOR RELIEF

Wheictore Delendants-Thitd Party Plamtifts iequests that this court certify a class

pursuant to Rule 4-32 and award,

W

Actual, special, and general damages according to proof,
Swatutory damages and penalties.

Statutory damages:

Litigation Expenses and Costs of the proceedings herein.
Reasonable attorneys™ fees, and

All such other further relief as the Court deems just



DESIGNATION OF TRIAL COUNSEL

The undersigned, Roger C. Mattson, Esquire and Lowis D Fletcher, Esquuc are

designated as tnal counsel

CERTIFICATION REGARDING FILING AND SERVICE

The undersigned hereby certifies that a copy of the within pleading was served and

filed wathin the ume allowed by R 46

CERTIFICATION

| hereby certity that, to the best of my knowledge and belief], the matter m
controvelsy 1s not the subject of any other action pendimng 1n any court or of a pending

arbitration procceding

e -
Lo
s i

Dated: 7 2! / 5 LEWIS G. ADLER, ESQ.
20 Newton Avenue
Woodbury, NJ 08096
(856) 845-1968
Attorney for Defendants-Third Party Plaintitfs
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' Lewis G. Adler, Esq.
20 Newton Avenue
Woodbury, NJ 08096
(856) 845-1968 voice
(856) 848-9504 tan

February 21, 2013

Jennifer Perez

Clerk Superior Court of New Jersey Foreclosure Processing
Services

25 West Market Street 6" Floor

Trenton, NJ 08625

Attention Objection to Notice to Foreclose

Re: IN RE APPLICATION BY GMACM TO ISSUE CORRECTED NOTICES
OF INTENT TO FORECLOSE ON BEHALF OF IDENTIFIED FORECLOSURE
PLAINTIFFS IN UNCONSTESTED CASES

Docket No. F-25354

Dear Sir/Madam:

Please find enclosed cn behalf of the Defendant-Third
Party Plaintiff’s the follcwing documents:

1) Answer, counterclaim and third party complaint;

2) Motion for leave to file a counterclaim and chird
party complaint and for judgment on the pleadings
with suppcrting papers;

3) Motion for class certification and appointment of
class counsel with supporting papers;

T have enclosed the filing fees of $200.00, $30.00
and $30.00. B copy of the same has been served on the
Defendants’ counsel.

Truly vyours,

S
AN

~

Lewis G. Adler, Esqguire

Cc: Honcorable Paul Innes, P.J.Ch.
Ian S. Marx, FEsquire
D. Brian 0'Dell, Esguire



