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INTRODUCTION
The Grasso's have pursuant to this coutt’s order received notice of the apphcation
filed by GMAC The purpose of the notice was clearly for the Grasso’s to have mput nto
the proceeding pendmg before the court GMAC has argued that the Grasso's are not a
party to the within proceeding. As wilt be argued below, GMAC's position 1s without
merit The Grasso’s have a right to arguc as 1o the full scope of the approprate 1emedy
being gianted to GMAC as outlimed by the New Jersey Supreme Court m Guillaume
If the court does not grant the rchef requested, the Grasso’s should not be
picjudiced by bringing a separate action foriclief GMAC is correct m that unless the
Grasso’s are allowed to file their answer the other motions would be moot
ARGUMENT
I The Court should allow the within application or for the matter to
proceed as a plenary matter under R 4:67-5S or in the alternative to sever
the action.
The parties do not disagice that the 1.)|oad ssuc befoie the court 1s to deternmine
the appropriate 1emedy for the farlure of GMACM to 1ssue proper notices of mtention 1o
foreclose on behalf of the lenders This Coutt has been charged with fashioning the
appropriate temedy GMAC ignores the language of the Supreme Court in Guillaume
where the Court specifically held
“In determming an appropriate remedy for a violation of
NJSA4 2A.50-56(c)(11). trial courts should consider the express purpose
ol the provision to provide notice that makes “the debtor aware of the
situation,” and to enable the homeowner Lo attempt to cure the default.
NJ S.A. 2A 50-56(c), Statement to Assembly Bill No 1064, supra, al 8

Accordingly. a trial court fashioning an equitable remedy for a violation of
NJSA 2A.50-56(c)(11) should consider the impact of the defect in the



notice of intention upon the homeowner's informanon about the status of
the loan, and on hus ot her opportunity to curc the default ” Id at 480

Beyond fashioning a just remedy, the Court must also consider the claims of the
Borrowers under the New Jersey Truth in Consumer Contract Warranty and Notice Act
and the New Jersey Civil Rights Act

GMAC 1s correct that a stmutar applicatton was filed in the Wells Fargo
proceedimg This was done to ensute that ssucs of the Entire Controversy Doctime would
not foreclose the separate procecding for damages. GMAC 1s correct n thar the court in
the Wells Fargo proceeding denied the motion to file the answer and counterclaim As a
result a separate procceding on those claims can ¢o forward However, in order to
preserve the nghts of the Grasso’s this application was required under the coutt ules

If the court declines to allow this application to proceed in this procecdmg. the
matter should be severed and allowed to proceed separately The Court should make no
[indings on the substance of the claims bemg presented

GMAC improperly argues that the Giassos are not a party 1o the proceeding 1
they are not a party, then there would be no need for them to be noticed of the
proceeding The fact that GMAC 1s secking rehief as to the consequences of its fatdwie to
provide correct NOI's affects the rights of the Grassos The fact that the Grassos have
filed the within application reflects their desire to be more actively involved with the
proceeding

Finally, GMAC argues that the within apphcauion should be brought as a pait of
the foreelosure action 1s absurd, Thus apphication m no way iepreseits a defense 1o the

foreclosure action In fact the Court in Guillaume made that very clear In fact that s the



reason for the wathin proceeding. As the Court will not allow the cases to be dismissed
for farlure 10 1ssuc a correct NOI

The arguments rehed upon by theGMAC wetce 1aised and rejected by the New Jersey
Supreme Court and Appellate Court in Gonzalez v Wilshire Credu, 207 NI 337 (2011)
The Appellaie Court reversed the Trial court’s disnussal under the entire controversy
doctrme The Cowt stated"[wle disagiee with the motion judge's conclusion that
Gonzalez could obtain relief in this matter only by a motion to vacate. modify or enforce

the "settiement” with Wilshue Such a motion would not cffectively address the

unconscionable practices that Gonzalez claims to have occurred here ™ /d at 594-595

1. The Defendant-Third Party Plaintiffs have proven a cause of action for
violation of the New Jersey TCCWNA.

The Defendant-Third Party Plamtiffs have proven a cause of action i count |
of the counterclaim and count 1 of the thod party complamt for violations of the
Truth-In-Consumer, Warranty and Notice Act The Defendant-Third Party
Plamtiffs have a cause of action under M./S4 56 [2-14 which prohibits the
1ssuance of a notice which viglates the Defendant-Third Party Plamntiffs’ rights
under state or federal law The act does not require any actual damages by the
Defendant-Thid Party Plaimuffs and mstcad provides for a statutory penalty of at
lcast $100 per violation plus reasonable attorney’s fees and court costs

GMAC argues that the Grasso's have no clamm under the act Specifically
they argue that the farlure to mclude the name and address of the lender are not
actionable under the TCCWNA, GMAC relics upon the Federal District Court

case of Watkins v_Dineequity, Inc No. 11-7182, 2013 WL 396012 (DNJ Jan 31.




2013} This tnal court opinion 1s directly contradicted by the New Jeisey

Appellate Division case of Dugan v TG Fridays. Inc, No. A-3098-10T2 (App

Div Oct 25.2011) (A true copy of which s attached) Dugan held that the fature

of TGI Fridays to list its prices on the menu was actionable under the TCCWNA

In a footnote, GMAC also seeks to 1cly upon Jefferson Loan v_Session. 397

N J Super. 520 (App Div 2008) The Court held in this case that the failure (o
send a required notice such as a NOI would not be a violation of the act No
where does the court hold that sendimg a defective notice 18 exempt The Coutt in
Dugan distinguished Jefferson Loan m just that matter 1d at 19

As a matier of law, judgment must be eniered on behalf of the Defendant-
Thud Party Plamntiffs agamst GMACM, GMAC Mortgage, LL.C. and the Lenders.

III.  The Defendant Third Party Plaintiffs in Count 11 of the counterclaim
and third party complaint object that the remedy be limited solely to the
issuance of a corrected NOL.

The Defendant Third Party PlainufTs object that the remedy be hinited solely to the
issuance ol a corrected NOI. The Delendants seek payment by GMACM and/or the
Banks for violation of thewr fundamental rights under the FFA - The court in Guillaume
and the Court’s April 4. 2012 order 1eserved 1o (s court the fashioning of the
appropriate remedy. [n most cases. a reduction i legal fees and costs of surtin the
amount due to redeem or remstate the mortgage presents no benefit for the bortower The
Plamtff notes in footnote 2 that considerable tme has passed since the NOIs were

orgimally sent As a result, the amount to redeem or reinstate the Toans s far out of 1cach

ol most borrowers



“In determining an appropriate remedy for a violation of NJ S 4 2A 30-56(c)(11).
trial courts should consider the express purpose of the ptovision to provide notce that
makes “the debtor aware of the situation.” and to enable the homeowner to attiempt o cute
the default. N.J S 4 2A-50-56(c). Statenient to Assemblv Bill No 1064, supra.at 8
Accordmgly, a trial cowt fashioning an equitable remedy for a violation of
NJS A 2A.50-56(c)11) should consider the impact of the defect i the notice of
mtention upon the homeowner's mformation about the status of the Joan, and on his ol
her opportunity to cure the default 7 1d at 480

In the instant casc, 1t appears that the full extent of the offered remedy 1s to only give
rehel to the foreclosimg lenders The lender 1s allowed to proceed with the foreclosure
without the necessity of retiling Theie 1s no provision to discoutage such conduct on the
pait of the lenders. There 18 no consideration of the impact on the homeowners ability o
opportunity to cure

There bemg an admutted violation of the Act, the Court should exercise 11s cquitable
powers and provide some compensation to the borrowers for the failure to comply with
the Act

GMAC argues that there 1s no private cause of action under the FFA GMAC relies
upon a variely of Federal District Court opinions None of this opions bind the New
Jersey Supieme Court The New Jersey Supreme Court n Guillaume and the Court’s
Apiil 4. 2012 order reserved to this court the fashioning of the appropriate remedy as
outhned previously

1V.  The Defendant-Third Party Plaintiffs have proven a cause of action
under the New Jersey Civil Rights Act.

The Defendant-Third Party Plamntiffs have proven a cause ol action m count Hl ol the



counterclaim and count I11 of the third party complaint for violations of the New Jeisey

Civil Rights Act. The Civil Rights Act NJSA 10 6-2 provides

¢ Any person who has been deprived of any substantive
duec process or cqual protection nights, privileges or
unmmunities sccurcd by the Constiution ot laws ol the
United States. or any substantive nights, privileges or
immumties secwed by the Constitution or laws of this
Statc, or whose exercise or enjoyment ol those substantive
rights. privileges o immunttics has been mterfered with or
attempted 10 be mterfered with. by threats, imtimidation ot
coercion by a person acting under color of law. may bring a
civil action for damages and for anyunctive or other
appropriate rehief” The penalty provided i subsection ¢ of
this section shall be apphcable to a wviolanon of this
subsection

d An acuon brought putsuant to this act may be filed
i Supenior Court Upon application ol any party, a jury
tr1al shall be durected

¢ Any petson who deprives. mterferes or attempts to
interfere by thieats, intinidation o1 coercion with the
exercise or enjoyment by any other person of any
substantive due process or cqual protection rights.
privileges or immunities secured by the Constitution or
laws of this State 1s hable for a civil penalty lor each
violation. The court or jury, as the case may be, shail
determine the appropriate amount of the penalty Any
money collected by the comt m pavment of a civil penalty
shall be conveyed to the State Treasurer for deposit into the
State General Fund

f 1n addition to any damages. civil penalty. injunction
or other appropriate rehel” awarded m an acton brought
pursuant to subscction ¢ ol this section, the court may
award the prevailing party 1easonable attorney's fees and
costs

GMAC argues that the CRA only protects constitutional rights This argument 1s
without merit, The plain language of the statute provides for statutory 1ights m past ¢

above. Further there 1s no requirement m the statute of state action. Part e of the acl



provides that any person who deprives any other person of any substantive due process.
equal protection. privileges ot immunities secured by the taws of this State 15 lable for a
civil penalty There 1s no requirement {or any state action n either ¢ o1 e

In the mstant case, GMACM adimits that 1t 1ssued delective notices of mtention to
foteclose on behalf of GMAC Moiigage, LEC and the other lenders which failed to
mnclude the names and addresses of the lenders The Court in Guillaume held that a
fmlure to provide a NOI which includes the lenders name and addiess was a violation of' «
fundamental tight under the New Jersey Famr Foreclesure Act The notice of intention 1s a
central component of the FFA, serving the important legislative objective of providing
timely and clear notice to homeowners that immediate action 1s necessary to forestat]

foreclosure Guillaume at 47¢ It 1s for this 1eason that GMACM brought the within

action
The Defendant-Third Party Plainnffs’ fundamental rights under the FFA have
been violated by GMAC Mortgage. LLC and the other lenders through the actions ot
their agent GMACM. The CRA provides that any person who deprives another of then
tights s liable for civil penalty, damages, and attorneys fees
As a mattet of law. judgment must be entered on behalf of the Defendant-

Third Party Plaintfts against GMACM. GMAC Mortgage, LLC, and the Lenders



CONCLUSION

The Defendant Thud Party Plaintiffs object that the hnut of the remedy be
linited solely to the 1ssuance of a corrected NOI The Defendants seck payment by
GMACM and/or the Banks for violation of thenr fundamental nghts under the 'FA - The
court m Guillaume and the Court’s Apiil 4. 2012 order 1eserved to this court the
fashioning of the appropriate 1emedy  In most cascs. a reduction m legal fees and costs of
sutt 1y the amount due to redecem o1 teinstate the moitgage piesents no benelit for the
bottower The Plamtiff notes in footnote 2 that consideiable time has passed since the
NOIs were ongmally sent As a result. the amount 1o redeem or reinstate the loans 1s f

out of reach of most borrowets

Respectfully submutted.

Lewis G Adief, Esquire
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This 1s a putative class action seeking remedies puarsuant
to New Jersey's Consumer Fraud Act (CFA), N.J.S.A. 56:3-1 to -
184, and the Truth in Consumer Contract, Warranty, and Notice
Act (TCCWNR), N.J.S.A. 56:12-14 to -18. Defendants TGI
Friday's, Inc., and Carlson Restaurants Worldwide, Inc.
{(collectively TGIF) appeal — con interlocutory leave granted by
the New Jersey Supreme Court — the denial of their motion to
dismiss the complaint with prejudice for fallure to state a

claim. We affirm.

Because this 1s a review 0of a denial of TGIF's motion to
dismiss pursuant to Rule 4:6-2(e), we derive the following facts

from plaintiff's spartan complaint. Roa v. Rea, 200 N.J. 555,

562 (2010} (observing that motion to dismiss must be based upon
tine content of the pleading 1tself).

Plainti1ff Debra Dugan was a customer at TGIF's Mt. Laurel
restaurant. The TGIF menu listed prices for all food 1tems and
wine, but did not list prices for beer, mixed drainks, or soft
drinks. Dugan complains that "[d]efendants charged plaintiff an
undisclosed amount for beverages while dining at [d]efendants'
establishment." On one occasion, Dugan purchased Coors Lite
beer at the bar, and was charged $2.00 per serving. She then
sat at a nearby table, made a second order for the same beer,

and was charged $3.59 per serving.

2 3-3098-10T2



Dugan's grievance revolves around the undisclosed price
differential for the same product that 1s based upon where in
the restaurant — at the bar or at a table — the 1tem is
served. She also asserts that she 1s aggrieved because of the
TGIF menu's "fail[ure] to disclose the price of beverages|[,] and
consumers only become aware of the prices when presented with an
invoice (or 'check'} after the beverage 1s consumed.”

Based upon these limited factual assertions, Dugan’'s
complaint, in count cne, alleges that TGIF's activities
constitute unconscicnable commercial practices — calling them
(1) a "bait and switch" and (2) an unlawful practice
countermanded by N.J.S.A. 56:8-2.5 (regquiring all merchandise
scld at retail to be accompanied by a posted price) — and seeks
remedies pursuant to the CFA. 1In addition, count two of the
complaint alleges that TGIF's manner of offering to sell
beverages to consumers —— 1its menu — violates the TCCWHNA
because of "a clearly established right of the consumer to have
the total sellang price plainly marked or located at the point
where the merchandise 1s offered for sale."”

After Dugan filed her complaint, and 1ssue was sharply
joined by TGIF's answer, the parties engaged in limited
discovery under the close management of the Law Division. In
due course, TGIF moved to dismiss the complaint with prejudice

pursuant to Rule 4:6-2(e). Dugan responded, surprisingly, with



a certification containing additional factual allegations,
including specific information about the purchase of a softc
drink at TGIF. Dugan did not seek to amend her complaint. Even
more curiously, in defense of the motion to dismiss, Dugan's
attorney submitted a certification attesting to facts concerning
his personal visits tc three local restaurants and attaching the
menus from several eateries, including a TGIF restaurant at an
undisclosed locaticn.

The judge approached the motion pursuant to Rule 4:6-2(e),
even though the parties presented {(and the judge did not
exclude) limited "matters outside the pleading," which arguably
should have converted the motion to one for summary judgment.'
R. 4:6-2(e). The judge ultimately denied the motion to dismiss,
and entered an order memorializing the interlocutory ruling

TGIF moved for leave to appeal, but we denied the moticn.
Thereafter, TGIF sought the same relief from our Supreme Court,
which was granted. The matter was summarily remanded to us with
1nstructions to consider the 1ssues con the merits.

IT.

! The motion Jjudge wrote a transmittal letter to the parties
sending them his memorializing order in which he referred to the
motion as one for summary judgment. The order itself, however,
referred only to Rule 4:6-2{e), not Rule 4:46-1. The parties'
appellate submissions have hewed to an analysis of only Rule
4:6-2(e), which we deem appropriate.

4 A=-3068-10T2



OQur scope of review of a motion to dismiss for failure to
state a claim "1s governed by the same standard as that applied

by the trial court." Donato v. Meldow, 374 N.J. Super. 475, 483

(App. Div. 2005) (citing Sexrdenberg v. Summit Bank, 348 N.J.

Super. 243, 250 (App. Div. 2002)).
A,

We start with principles that are not seriously disputed by
the parties. TIn determining whether to dismiss a complaint
under Rule 4:6-2(e), a court must "'search[] the complaint in
depth and with liberality to ascertain whether the fundament of
a cause of action may be gleaned even from an obscure statement
of claim, opportunity being given to amend 1f necessary.'"

Printing Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739,

746 (1989) (quoting DiCristofaro v. Laurel Grove Mem'l Park, 43

N.J. Super. 244, 252 (App. Div. 1957)); see also NCP Litig.

Trust v. KMPG, L.L.P., 187 N.J. 353, 365 (2006). The review

n

must be performed in a manner that 1s "genercus and hospitable.

Printing Mart, supra, 116 N.J. at 746. The court's role 1s

confined to determining "whether a cause of action 1s

'suggested'" by the complaint. Ibid. (quoting Velantzas v.

Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)). Consequently,

dismissal motions for failure to state a claim "shculd be

granted only in the rarest of instances." Bancc Popular N. Am.

5 E-3098-10172



v. Gandi, 184 N.J. 161, 165 (2005) (guoting Lieberman v. Port

Auth. of N.Y. & N.J., 132 N.J. 76, 79 (1993)).

The ordinary remedy to address a complaint's legal
deficiency, once 1t has been 1dentified upon & motion to dismiss
pursuant to Rule 4:6-2(e), 1s to grant a plaintifif leave to file
an amended pleading correcting that deficiency. However,
"Tecourts are free to refuse leave to amend when the newly
asserted claim 1s not sustainable as a matter of law. In other
words, there 1s no point to permitting the filing of ar amended
pleading when a subsequent motion to dismiss must be granted.'”

Notte v. Merchs. Mut. Ins. Co., 185 N.J. 480, 501 (2C0%9)

{(quoting Interchange State Bank v. Rinaldi, 303 N.J. Super. 239,

256=-57 (App. Div. 1997);.

TGIF acknowledges these princaiples, yet argues that the
complaint cannot be sustained. It posits five arguments in
support of its view that the motion judge erred 1n not
dismissing the complaint with prejudice: (1) the sale of
alccholic beverages 1s governed exclusively by the New Jersey
Alcoholic Beverage Control Act (ABCA), N.J.S.A 33:1-1 to -97,
to the exclusion of the CFA; (2} the CFA (specifically, N.J.§.A.
56:8-2.5) does not require price disclosure of beverages on
menus; (3) Dugan's allegations, even 1f true, do not satisfy rhe
requisite elements for CFA remedies; (4) the TCCWNA 1s

inapposite; and (5) Dugan i1s incapable of establishing the



requisites for a class action. We find ncne of these arguments
persuasive.
B.
Celebrated as "one of the strongest consumer protection

laws 1n the nation," Bosland v. Warnock Dodge, Inc., 187 N.J.

543, 555 (2009), the CFA has been propagated by an uninterrupted
history "of constant expansion of consumer protection." Gennarl

v. Weichert Co. Realtors, 148 N.J. 582, 604 (1997). The CFA

proclaims it an unlawful practice for sellers of merchandise or
real estate to engage in "any unconscionable commercial
practice, deception, fraud, false pretense, false promise,
misrepresentation, or the knowing, concealment, suppression, Or
omission of any material fact with intent that others rely upon
such concealment, suppressicn or omission, in connectcion with
the sale or advertisement of [such] merchandise or real
estate[.]" N.J.S.A. 56:8-2. The statute 1s to be liberally
construed to give effect to its remedial purposes in

-~

safeguarding the public. Lee v. Carter-Reed Co., 203 N.J. 496,

522 (2010); see also Furst v. Einstein Moom3jy, Inc., 182 N.J. 1,

11-12 (2004) .

Even when a statute or regulaticn declaring a practice
unlawful under the CFA applies by 1ts terms to particular
circumstances, a violaticn may not provide a basis for a CFA

claim 1f the rule 1s inconsistent with cother legal obligations

7 5-3098-1072



also applicable to the circumstances. Lemelledo v. Benefat

Mgmt. Corp., 150 N.J. 255, 266 (1997). The CFA 1s broadly

construed to protect consumers, thus courts presume that 1ts
rules apply even when there are other potentially applicable
rules. Id. at 270. The presumption 1s overcome only if there
is "a direct and unavoidable conflict . . . between applicacion
of the CFA and application of the other reqgulatory scheme or

schemes."” Real v. Radir Wheels, Inc., 198 N.J. 511, 522 (2009).

To supplant the CFA, the other framework must "deal

specifically, concretely, and pervasively with the particular
activity, implying a legislative intent not to subject parties
to multiple regulations that, as applied, will work at cross-

purposes. " Ibid.

Only a robust discordance will suffice and there 1s "a real
possibility of conflicting determinations, rulings and
regulations affecting the i1dentical subject matter." Lemelledc,

supra, 150 N.J. at 267 (guoting Daaleman v. Elizabethtown Gas

Co., 77 N.J. 267, 272 (1978)). Potential conflict 1s
insufficient: "[T]he conflict must be patent and sharp, and
must not simply constitute & mere possibility of

incompatibility.” Id. at 270. "The measured application of

those principles has led to few, very limited exceptions to the

CFA's reach." Real, supra, 198 N.J. at 323.

a8 A-3068-10T2



The Legislature has declared that the public policy and
legislative purpose of the ABCA is "[tlo strictly regulate
alcoholic beverages to protect the health, safety and welfare of
the people of this State.” N.J.S.A. 33:1-3.1(b) (1).
Additionally, the ABCA serves "[t]c protect the interests of
consumers against fraud and misleading practices 1n the sale of
alcoholic beverages." N.J.S.A. 33-3.1(b)(4). From these broad
pronouncements, TGIF argues that the conduct complained cf by
Dugan is a regulated actaivity that 1s acticonable only pursuant
to the ABCA, and nct througnh the CFA,.

TGIF has not directed us to any specific regulations
promulgated by the Division of Alcoheolic Beverage Control
{Division) that address point of sale price disclosures for
alccholic beverages intended to be consumed on site. By
analogy, 1t mentions the regulatory bar against certain types of

promotional activities. See N.J.A.C. 13:2-23.16. According to

TGIF, the regulation countenances its Happy Hour practice, whicn
1t contends 15 "a similar promotion conducted by TGIE [that]
gave rise to [Dugan's] suit." 1In short, TGIF suggests that the
pricing differential between bar and table purchases 1s a valid
promotional activity. The principal flaw in this argument 1is
the absence of evidence (from the complaint) that Dugan's
purchases were either part of a promotion, much less part of a

Happy Hour practice.

G A-3028-10T2



Notwithstanding the ABCA's limited point-of-sale price
disclosure regulations, the Division issued a handbook® for the
guldance of retail licensees such as TGIF., The handbook
explains, "[plrices can be advertised provided they are not
below cost"” (emphasis added). TGIF argues that this statement
confirms the permissive nature of price disclosures. However,
this guidance, together with the handbook's further admonition
against "false, misleading, [or] deceptive” practices, including
"bai1t and switch," appears under the heading "Advertising,"
which explains that "[rjetall licensees may individually run
advertisements in newspapers, circulars, coupon packages, radio,
televisicon or any other media that regularly promotes business
to votential customers."”

We are convinced that these statutcry and regulatory
provisions do not present a direct and unavoidable conflict with
the CFA's statutory price disclosure, N.J.S.A. 56:8-2.5, or 1cs
overarching surveillance of sharp business practices.
Prohibiting deceptive price differentials and requiring menu or
other point of sale price disclosures (such as cn a bulletin or

chalk board), are cemplementary to the ABCA's gecal of

2 The document is entitled, "Alcoholic Beverage Control Handbook
for Retail Licensees." The copy contained in TGIF's appendix 1s
dated March 2004; however, a more current version, revised 1n
Apr1l 2011, is available at http://www.nj.gov/ocag/abc/abc-hb-
eng-esp.html (last visited on October 13, 2011}). The relevant
provisions of the two versions are identical.

8-10T72
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"protect{ing] the interests of consumers against fraud and
misleading practices in the sale of alcoholic beverages."
N.J.S.A. 33-3.1(b)(4). Aside from TGIF's entirely speculative
view that application of the CFA will thrust TGIF (and other

licensees) into conflict with the ABCA, nothing suggests that

N

these two statutory frameworks are put at odds in the context o
this case.

The handbook's statement that "prices can be advertised” 1s
1n harmony with the CFA. The most sensible understanding of
this provision is as permission to place pricing informatlcon 1n
distributed media advertisements. The handbock does not address
the 1ssue in this case, which involves real-time disclosures at
the point of sale. We conclude that the ABCA provides neither
specific, concrete, and pervasive oversight with the particular

activities Dugan complains zbout nor 1s there "a direct and

unavoidable conflict . . . between application of the CFA and
application of the [ABCA]." Lemelledo, supra, 150 N.J. at 270.
cC.

TGIF next argues that the CFA does not mandate point-of-
sale disclosure of the prices of beverages 1n a restaurant and
therefore Dugan's complaint fails to state a viable CFA claim.
Dugan argues that N.J.S.A. 56:8-2.5 is the source of her

authority, notwithstanding the more specific provisions of che
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later-adopted Unit Price Disclosure Act, N.J.S5.A. 56:8-21 to =-25
(UPDA), which TGIF says trumps Dugan's claim.
N.J.5.8. 56:8-2.5 provides:
Tt shell be an uniawful practice for any
person to sell, attempt to sell or offer for
sale any merchandise at retail unless the
total selling price of such merchandise zis
plainly marked by a stamp, tag, label or
sign either affixed to the merchandise or
lccated at the point where the merchandise
1s cffered for sale.
Dugan argues that beverages are merchandise and the statute
therefore plainly governs her circumstances.

TGIF engages in legal gymnastics 1n a futile attempt Lo
convince us that beverages are not embraced within the
definiticn of merchandise in N.J.S.A. 56:8-2.5. It proceeds on
the assumption that because the UPDA, which does not mandate
price disclosures 1n menus, but touches and concerns beverages
in some fasnhion, a restaurant like TGIF 1s inoculated against
the effects of N.J.S.A. 56:8-2.5. The UPDA, which supplements
the CFA, applies to "consumer commoditiies],” which are deifined
as "any merchandise, wares, article, product, comestible or
commodity of any kind or class produced, distributed or oifered
for retail sale for consumption by individuals other than at the
retail establishment.”™ N.J.S.A. 56:8-22. Comestibles, although

undefined in either the CFA or the UPDA, includes beverage

items. Thus, argues TGIF, their inclusion in the UPDA —
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separate from and in addition to general merchandise — requires
their exclusion from the more general CFA provision governing
price disclosures of merchandise.

Thisg 1nterpretation of the legislative framework ignores
principles of statutory harmonization, 1s implausible, and runs
counter to the ever-expanding nature of the "wide and deep”

scope of the CFA. Real, supra, 198 N.J. at 521. We are

confident that 1f the legislature intended to excise beverage
sales at restaurants from the sweep of the CFA by the adoption
of the UPDA, it would have done so in plain language withour the
necessity of an advanced degree 1in either logic cr linguistaics.

The CFA's broad definition of merchandise 1s designed to
apply expansively to restrain fraudulent practices in sales to
consumers, while the UPDA's definition of consumer commodity
denotes that it applies to the various sorts of things offerad
for sale for off-premises consumption for which prices of a per-
weight or per-volume nature will be helpful to consumers.
Nothing i1in the interplay between the CFA and the UPDA suggests
to us that TGIF's on-premises consumer sales of beverages are
immunized from the application of N.J.5.A. 56:8-2.5.

We recognize that there 1s a specific CFA statutory
provision prohibiting misrepresentation cof the identity of food.
N.J.S.A. 56:8-2.9. Since the general CFA provisions already

prohibit misrepresentation in the sale of merchandise, this
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enactment would arguably be unnecessary 1f beverages were
already included 1in the definition of merchandise. We are
satisfied, however, that the legislature simply wanted to
highlight the law's application to the proper identification of
foodstuffs.

D.

We next address TGIF's position that Dugan cannot prove all
of the necessary components cof a CFA cause of action. To
succeed on a CFA claim a plaintiff must satisfy three elements
of proof: "{1) unlawful conduct by defendant; (2} an
ascertainable loss by plaintiff; and (3) a causal relationship
betwsen the unlawful conduct and the ascertainable loss.”

Bosland, supra, 197 N.J. at 557. A complaint seeking remed:ies

under the CFA must adequately plead these elements 1n order Lo
proceed. As we have already cobserved, on a motion to dismiss a
court 1s obliged to be forgiving as to pleadings and willing to
infer the necessary allegations or give the pleader the

opportunity to amend. See Smith v. SBC Commc'ns Inc., 178 N.J.

265, 282-85 (2004).

"CFA claims brought by consumers as private plaintiffs can
be divided, for analytical purposes, into three categories.
Broadly defined, the categories are claims involving affirmative
acts, claims asserting knowing omissions, and claims based on

requlatory violations." Bosland, supra, 197 N.J. at 556 {citing
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Cox v. Sears, Roebuck & Co., 138 N.J. 2, 17-18 (1994)) (cication

omitted). "To some extent, the proofs required will vary
depending upon the category into which any particular claim
falls.” 1Ibid. "[I]1f a claimed CFA viclation 1s the result of a
defendant‘g/afflrmative act, 'intent i1s not an essential
element.'" Ibid. (quoting Cox, supra, 138 N.J. at 17-18).
"Likewise, intent is not an element 1f the claim 1s based on a
defendant's alleged violation of a regulation, because 'the
regulations impose strict liability for such viclations.'"
Ibid. (quoting Cox, supra, 138 N.J. at 18). Similarly,
administrative regulations adopted under the CFA, or additional
specific statutory provisions may declare practices unlawful,

thereby defining violations that can satisfy the first element

of a CFA claim. See Czar, Inc. v. Heath, 198 N.J. 195, 203

(2009) (noting that a statute prohibiting certain conduct 1in the
home improvement industry expressly provides that violations are
unlawful practices under the CFA).

From the foregoing discussion of the CFA, we are satisfi=d
that Dugan's complaint, hospitably read, adequately alleges all
three categories of putative CFA viclations. She contends that
TGIF intentionally misleads consumers through stealth price
adjustments to beer, knowingly omits beverage price information
from its menus, and viclates N.J.S.A. 56:8-2.5. Whether she can

prove any, or all, of that 1s not before us.
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Regardless of the theory under which a CFA claim proceeds,
the consumer must "demonstrate that he or she has sufifered an

'ascertainable loss.'" Bosland, supra, 197 N.J. at 3335 (quoting

Meshinsky v. Nichols Yacht Sales, Inc., 110 N.J. 464, 472-73

(L988)); N.J.S.A. 56:8-19. An ascertainable loss is "a
definite, certain and measurable loss, rather than one that 1s

merely thecoretical.” Id. at 558 (citing Thiedemann v. Mercedes-

Benz USA, L.L.C., 183 N.J. 234, 248 (2005)). Additzcnally, the

CFA "requires a consumer to prove that the loss 1s attributable
to the conduct that the CFA seeks to punish by including a
limitation expressed as a causal link." Id. at 555 (citang

Meshinsky, supra, 110 N.J. at 474).

TGIF argues that Dugan merely alleges a subjective
disagreement with price, and that this does not constitute an
ascertainable loss. Dugan replies that the secret switch 1n
beer price from bar to table demonstrates conduct much more
malignant than a mere dispute over the appropriate price of a
brew. She further argues that for beverages without listed
prices, she had a legitimate expectation of an objectively
reascnable price, and the difference between what she paid and
such a reasonable price constitutes an ascertainable loss.
Dugan clearly has the better argument, and we find that 1t 1s

fully explicable from her complaint. At the very least, if

proven, Dugan would logically have lost the benefit of a $2.00
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beer and paid $1.5% more for the privilege of moving from the
bar to a nearby table. This 1s an objective out-of-pocket loss.
The out-of-pocket loss measure, typically applied when
misrepresentation induces a consumer to pay a higher price than
15 reasonable, "provides recovery for the difference between the
price paid and the actual value of the property acgquired.”

Romano v. Galaxy Toyota, 399 N.J. Super. 470, 483 (App. Div.),

certif. denied, 196 N.J. 344 (2008).

As for causality, it 1s true that Dugan's complaint did not
expressly allege (1) that she looked at the menu, discerned the
absence of prices, and assumed a reascnable price lower than
what she was eventually charged, or (2} that she purchased a
beer at the bar, actually noticed that 1t cost two dollars, and
then decided to buy another at a table on the assumption the
price would be the same. This failure might condemn her cause
on a summary judgment, but in the milieu of a motion to dismiss
for failure to state a claim, Dugan's complaint must be parsed
generously. We are satisfied that 1t sufficiently alleges the
link between the alleged unconscionable commercial practices and
her purported i1njury.

E.

TGIF's last series of arguments relates to the TCCWNA. Tt

contends that Dugan's second count is not cognizable because (1)

it 1s bereft of a valid CFA component, (2} she 1s not & consumer
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as that term 1s defined in the TCCWNA, and (3) Dugan "cannot
1dentify a provision that violates a clearly established right
of a consumer." We have already addressed the viability (forx
Rule 4:6-2(e) purposes) of Dugan's CFA claim, thereby disposing
of TGIF's first argument.

TGIF also argues that Dugan is not a consumer within the
embrace of the TCCWNA because Dugan's purchase of pbeverages was
not a "property or service" within the meaning of N.J.S5.A.
56-12-15 ("Consumer means any individual who buys, leases,
borrows, or bails any money, preoperty or service which 18
primarily for personal, family or household purposes.").
Instead, TGIF contends that Dugan bought a "consumable good ox
comestible,” which by an undisclosed legerdemain 1s not a
"oroperty or service." We consider this argument to be without
merit. R. 2:11-3(e) (1) (E).

Lastly, TGIF calls into guestion whether its omission of
prices for beverages in its menu gualifies as an affirmative act

under the TCCWNA. See Jefferson Loan Co., Inc. v. Session, 397

N.J. Super. 520, 540-41 (App. Div. 2008). We have held that the

TCCWNA "prohibits a seller from entering into a contract with a
consumer that includes any provision that violates a federal or

state law." See Bosland v. Warnock Dodge, Inc., 396 N.J. Suver.

267, 278 (App. Div. 2007), aff’d on other grounds, 197 N.J. 543

(2z009). The statute‘provides in pertinent part:

Fa
-
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No seller . . . shall . . . offer to any
consumer or prospective consumer or enter
into any wrltten consumer contract
which 1ncludes any provision that violates
any clearly established legal right of a
consumer or respcnsibility of a seller,
established by State or Federal law at the
time the ocffer 1s made or the consumer
contract is signed

[N.J.S5.A. 56:12-15.]
This provision of the TCCWNA establishes liability whenever a
seller offers a consumer a contract, the terms of which violate

any legal right of a consumer. Jefferson Loan Co., Inc , supra,

397 N.J. Super. at 541.

In this case, the affirmative act that may trigger the
TCCWNA 15 the offer encompassed by TGIF's menu. We conclude
that Dugan has alleged sufficient facts to establish that the
offer violated the CFA. Those allegations are therefore
sufficient to establish a potential violation of the TCCWNA

See Bosland, 396 N.J. Super. at 279%. We do not read Jefferson

Loan Co., Inc. to the contrary, which invelved the inapposite

failure to send a "notice of explanation" to the consumer Id.
at 540. This is distinguishable from the allegaticns here,
where Dugan's complaint claims that TGIF's menu — provided to
customers 1in the usual course of business — failed to disclose

the prices c¢f beverazges.
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Finally, we decline to evaluate whether this lawsuit meects
the requirements for class certification for either a plaintiif
or a defendant class, as those guestions must i1nitially be
decided i1in the Law Divisicn following a proper motion for class

certification under Rule 4:32. See NAACP ¢of Camden Cnty. E. v.

Foulke Mgmt. Corp., 421 N.J. Super. 404, 445 (App. Div. 2011).

Affirmed.
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