ADDENDUM TO SPECIAL MASTER’S SECOND REPORT
~ CONCERNING WELLS FARGO BANK, NA

' This Addendurn describes the Special Master’s observations, made during his
Court-appointed monitoring review of certain un_c:ontested residential mortgage
foreclosures under Docket Number F-059533-10 (“the Review™), concerning the process
used by various foreclosure plaintiffs’ attorneys in satisfying the Certificate/Affidavit of
Diligent Inquiry requirements of Rule 4:64-1(a)(2) and 4:64-2(;:1) (collecti‘vely., “the
Attorney Certification™).

As amended June 9, 2011, the New Jersey Court Rules governing foreclosure
practice require that:

in all residential foreclosure actions, plaintiff’s attorney shall
anncx to the comp]amt a Lcrtlﬁc,almn 0[' d:hgcnt mqmry

S

(A) corr_ﬁ_?mng fhaf rhe attor, ngg has conumm:cated wnth an
.employcc or employees of the plaintiff or of the plaintiff’s -

.-mortgage.loan servicer (i)-who personally reviewed the complamt:

and confirmed the accuracy of its content, as mandated by
. paragraphs: (£)(1) through (b)(10) and (b)(12) through (b)(13)-of
this rule, based on business records kept in the regular course of

.. ; business by the plaintiff ot the plaintiff’s mortgage. loan servicer, -
and (ii) who, if employed by the plaintiff's mortgage loan servicer,

-(a) identified the relationship between the mortgage. loan servicer -
and the plamuff and (b} confirmed the authority of the mortgdge

- loan servicer to-act on behalfof the plaintiff; and. . :

(B)..  stating the date and.mode_of communication_employed
and the name(s), title(s) and responsibilities in those titles of the
_plaintift’s or plaintiff’s mottgage loan servicer’s employee(s) witli ... -
whom the attorney communicated pursuant to paragraph (2)(A) of
-+ this rule. :

R 4:64- l(a)(?_) (cmphams ddded) and that: -

Plamuff’s counst,l shall annex to ev L1y motion to enlerjudgment in
aresidential mortgage foreclosure action an affidavit of diligent ..
inquiry stating: (1) that the attorney has communicated with en -
.empioy\.e or employ@cs of the plamtlff or the plaintiff’s mortuage




loan servicer who (A) pcrsma]ly reviewed the affidavit of amount
due and the onﬂmal or truc copy of the note, mortgage and
recorded asmgnments if any, being submitted and (B) confirmed
their accuracy; (2) the date and mode of communication enployed,
(3) the name(s), title(s) and rC‘ip()nblbllltle‘; in those titles of the
plaintiff’s emp]oyee(s) or the employee(s) of the plaintiff’s.
mortgage loan servicer with whom the attorncy communicated '
-pursuaut to tlus rule; and (4) that the aforesaid documcnts comport
with the requirements of R. 1:4-8(a).

R. 4:64-2(d) (emphasis added). ..

In his'Review, the Special Master has observed I_hat.t_he phrasing of the
certification of diligent ifl'c-l.u'i:ry submiﬁed by many foreclosure'couus—el may conve.y‘an.
inc.omplete picture of th'e.“cbmmﬁnicalion” prof.ess that has occurred in the case. As
bﬁserved in the Review, it appears that the nearly universal practicc among New Jersey
pldmflf’s/scw:ccrq and forcclosure (.ouusel is to baqe the “commumcatlon necessary for
the Attornuy Cemﬁcatlon, én ;:ourﬁcl s.review oi a clo;,umeqt prcparcd by the
for eclosmg servicer’s cmp.k;};c;c Th;z- SCIVI.CCI b employeé aftm reviewing the servicer’s
files and th\, pleadmgs to be subnnttcd io the Court will complctc a document known 2s a
Statement of Revnew The. Statcment of Rcwcw is a signed and dated statement by the
cmployce th.n he<0r she has lcvmwcd thc documents to be submlttcd to thc Court and has

couﬁrmcd lhc:r accuracy based on the servicer's humness rccords

Aftei the Statemcnt of Revnew is complcted 11 is trammltted to forccloqurc
| \,ounse]‘ in h'll‘d copy- by emml l by a fnogram sach as LPS Desktop or °nmlar 0; by -
:s;n;e nther means. (‘ounscl then Teviews the Statement (,f Revncw and mgns the Attomcv
:-Ccmﬁcatmn bascd on the ‘1e.prescntat10ns thc, servicer's f,mp‘oyﬂe has nmde in it. ]t )

snould bc m,led that the appwrent prar'uce is fm tht, servicer to send the Statcmf.nt of

Revicw 10 lhc law ﬁrm cnﬂrally, *mt du’catud lo any partlcular '1tt0mt,y I' he attome},

i
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comple.mg thc-Ccmﬁcatlon wnll look in 1hc ﬁ:m s f'ic on the mauer and see the
%tatcment of Rcvrew among, the other documentb 1ccc:vcrl Erom the servicer. If fxll is in
ordu the attomcy will lhcn complete and c15_:n the (‘ertrﬁcatlon of Dl]lgent Inquuy The
‘ a*torney wril follow up and dlrectly contact the cmploycc who mgned the %tatemem of
Rcwew onlv 11 necc%ary T most caqu there is usually no oc: s0n-to- person cootact
bctwcen foreclosure counscl executmg lhe C‘cr.lﬁcatlon of Dlhgcnt Inquny and the -
":uwccr ] personncl who complete the Statement of Revicw form.

At issue is what the Supreme Court mtendcd by the requirement that “the attorney
has communicated with an employee or cmployces of the mortgage servicer. This i issue
transcends the six r'esoondelrls subject to this Review in that the practice is widespread
and thcrcfmc 1mphcatcs, in gencra! the forcclosurc bar 5 comp]xance wuh the Court

i

Ru!t.s As such stnctly spcdkm thr., issue is bcyond 'he scope oft 1¢ Sncclai N’aster s

LRcwcw and charge from thc (“our+ | 'ft is, howevcr an ISSllC thal lhc Judmary rmght not
'1ead11y 1denuf j but for w; %pccnal Ma‘;tcr 5 1\cwcw As pall of thc Rcvrew thc Spemat
Master was able to examme tlwe Qtntcment of Revne\" f'cnm and the mtcmal pracucc of
lotcracuon bctweeo the semccr 8 cnrploveeo and fO!eC[OalllC counsel and thus gamed a
:pcrcpcctlve that would othcrwme not bc 'w(ulable to thc r‘ourt or to the Ofﬁce cf ‘
‘;Foreclosurer | o | S
On their face the Court Roles do not oifer arry g,rr.idqncc asto \rhat the Court

‘cnw‘lmoncd whcn rcqunmg, a “commumcauon” betwecn thc fOlC\ Iosu1e attornev and thc
plamtlfﬂsewmcr 8 cmployce Ihe Spf‘cral Mestcrl rs nol ’avl.f.-lre of any New Jerscy case

' thaf hdS mterpletcd what thc mvrscd Cour‘t Rulc:a mean by thc tum commumcauou "or

_w‘rat mtcracuon is rcquucd 10 adt[Sly that rommumcatlon prcrequr‘;lte lndeed {,wen th-,it
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néither auy party nor the Olﬁce of Fureelosute would ever: see the Statement of Review
unde: tymg the “communication,” the Speelal Master doubts that it is l1ke1y that any sct of
facts mlght raise the issue in a. manner that weuld allow a Court to eonuder what the
Rules mean by the term commumcauon .

) A review ol the fmeclo re etoceduree in the twenty one other %tates that have
eeurt-supemsed foreelostll.e nror‘ess reveals that only three appear to have euacted an. '
attomey ccrtthcatmn rcqulrement Stmllar to New Jersey s, 1la1:f1ely Ohlo, Vermont ﬂnd
New York. See Cuyahoga County Court g"(fommon Pleas Local Rule 24.0 and form

attorney atfidavit available at:

httn://en_.eiwahopacountv.us/ Iniernet/CourtDocs/web/fif AttorneyAffidavitFortns.pdf

(Ohlo) Vt R, ofCtv Pror 80 1 (Vermont) NY. Admm Om’e;s 548/10 & 431/11 22
NY CRR 202 lZ-a(D (’\lew Ym k) (smcc held mvahd on Statc C‘onstmltton grounds see
:LaSahe chk V. Pc'ce 919 N.Y.S. 2d 704 (N Y bup (‘ t 201 l) Bank of New York Me]!on
1 Izmu hgu' 980 N. Y S. 2d 7’33 C\l Y Sup (‘t 2014})

l ke New Jersey, each of the\e States prowssons lequne that the attorney
commulmdte.wnh an cmployee of the party seekmg fmecloeure and aver that sueh
empleyee eonltrmed the accuncy of the toreelosule doeuments Unhke New Jersey, .
_however none of thesc States p: evmom 1thttre that the attet ncy.cettlf' catton ';tate the
'mode of Eueh commumc‘anon Rathet thesc Stateb mcrely requ:re that the attontey file
an ¢ afﬁdawt statmg that he or ehe commumc'ttcd with the emp]oyee, and that the

employee conf' 1med the aecuracy of “the. pleadmgq [hus these other utﬂtc‘l roreclo':tne
|

rules do not ofTer any help as to what a commumcanon" =hould be in thts context or by

what modallty that eommunleatton suould veeur,
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The Spcmal Mastcr notes that the Altorm,y Celtlﬁcatmn is altematlvel) called a
“Certlf"catlon” ot “Afﬁdawt of Dlllgent Ingwry” SeeR 4 64 1(a)(2) 4 (4 2(d) -
(cmphams added) On ltS facc this suggests that the Rules expect that the attorncy wdl
makc a “dlhgcnt mquuy and that ﬂu, Alton nc) Ce rnﬁcat:on \Vlll bc a dcscupuon of’that.
As such it would secm that tbe Iangudge presu.pposus a certan.l 1eveI of acttdn and "
afﬁunatlve. conddn,t taken by the attomcy in orde1 to ful['ill lhls rdqundn;ent ie,to hz;wc
mqulred dlhgently into the accuracy, of the iorcclosurc documents,

Such a reading islals,o suggested by dicta found m the Supreme Court’s decis;ion
in U.S. Bunk NA v. Guillaume, 209 N.1. 449 (2012). That decisi(:‘n dealt primarily with
the requirements of the Fair f‘orec]osurc Act’s Notice of Intent to Foreclose, In dlc final
portions of the oplmon however the (‘ourt makcs several statements about the dmcndf’d
Court Rules and thl 'hey quuue Iri at 484 85 Spcuﬁcally, the Court notc‘; that

‘[t]ht* cunent verc;um of Rule 4 64-2 cIai lfu:s thal an attomey’s obhgation is to confer

w1th an employee or employeeu of the plam.lff or its mnrtgage loan servicer who hae

authenucaled the plOOfS subrmttﬂu not 10 persondlly mspect the ongmal documcnts and

compale them to the COplCS ﬁled w:th the com’t » Id (umphasns addcd) "“he Court

further noled that

Pumuant to 20 [0 and 201 l amendments to Ru!es 4 64 1 and 4:04-
.2, befare filing-a.foreclosure action, an attorney for a foreclosure:- —+ .+
plaintiff is required to exécute a Certification of Diligent Inquiry
., (CODI)¢onfirming hat the attorney has communicated with an. .-
employee of the plaintiff or its loan servicer and confirmed the
<+ accuracy-of the.Note and other forcclosure documents, ..

fd at 48-5-n..7A(c‘mphasisﬁaddc—d); L
“ Both.of these p'a's.sagcg._fmm Guillarme similarly imply action on the.part of the

“attorney: that the;attbrncy-isA“.conferring“ and “confirming” through this:- |
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“COmrntlpi_Czlti()]x:" Indeed, the ﬁrét passage equates the ‘;».fo:'d “communication,” as found
in the an.lende_d Court Rules, with “confesing.” The second Guillaume statement
provides tha'_t._'_:thé_'z-ﬁittdfr_lif;y Cert' ﬁé%it‘ii)n r;éq_uimnéht inis the a't-’g.o.ifi:;é');.*"l(.:qflﬁ_municafé” and
“confirm™: dgdmimplymga V(l;-?l_‘[_'ciin dt-;gr-ee E(j.f _écl,.idn ontne parto[ the Tﬁ(tgi‘ney.

Syntl)e:vsiiingA fﬁés.ci?stﬂa-t‘émc'ms'.ffdm the:.Sl.lprer'nc'; Colt'lfrt.i‘hfthe Guillaume decision
with iﬁ;'naﬁxrai mlerprctatlonof the fanguage of the amended Ri;lés:théllnéelvés,"tlic
question is "raiééc.lf5 as to '\.w."h:é.tjmr f]—l'e'iritéﬁt'b'chénd. the Altomey("u“u fication rcqunemenl
was to have 'forécldsufgz éouuspi {ake aét.iv‘_e 'sté[.)s: i:e., a(;tuall;' g@lﬁ[ wiih_the Q:nployee
at the plaintiff of servicer whao reviewed t:hc setvicer’s records, to cdnﬁrm. tie accuracy of
the documents being filed witli the Cuurt. IF that is the case then the cun‘ent-common.'

p1 actice of a servicer's cmployee complelmg a cStah,menl of Revicw, whlch is lhcn sent
to thc Iaw ﬁrm wencrally and addcd lo Ihe l le t.) be wﬁ*rcnccd by thc attorncy when

complctmg the Aitorncy Cemﬁcatlou may not bc what was LODthD]dt\.d by the

‘J-.A

Supremc Court m adoptmg thc reu,nt amendmcms tu the Rules
Tn tln, altcmdtivc 1f the {‘utrcnt pmc,uce now cmp[oyed by the servicers and

fmcclosmc counscl does mect 1‘1\, Sup: eme Comt § c\pectqtlon the Specml Mdsiel s

review has 1dent1ﬁcd one addmenal problcm mhercnl in lhe use ol thc bt'itement of

Rewew "'"hP cuncnt dlaﬁmg of thc ccmf calmn of dlhgpnt mqmry commonly used by

farculoame u)unqel is amblguous in dcscnbmg the IldtLlI’“ of the cnmmumcahon beu ‘ecn

g, 3
RN .

fOle‘IOaLl[C counscl and the servicer’s cmploye“ T]*e fbllowmg replf:%n*atlve example

T R} .\
it E "

wﬂl lllusnatc t}us pmnt Thc servicer's unploycc purfonns hts/hu revww on Junc l

2{)14 aud sxbn&. and dates thc .Statemmt of Revxew on that date Ihe Statemcnt of Rcwcw

Ten ; ST ST

- i8 th°n traabmitted by Ll’b Desktop 0 fonwloemc counsei S law f'lm on Junc 4 2014,

R R
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The law.firm downloads it on June 5, 2014, and the attdrney reviews it and completes the
CODI on June: 10 2014. The questlon thwt is raised concerns whcn thc “commumcatlon
oceurred. leen this. chronology the Special Mastcr has seen, cxamplos where counsel -
l1as slated in the Attomey Certification that he/she commumcated wnth thc servicer’s
cmployee “by wnttcn commumcatxor'“ on June 10, 2014: the: datc the at‘(omey reviewed
thé Statement. of Rewew Undcr th:s same:set.of hypothetlcal facts the. S‘pecml Master-
has also seen examples where the attorney says he/she communicated "by written
communication” on June Ist: the date the Statement of Reviev;r was signed; “by electronic
communication” on June 4th: the date the Statement of Review was transmitted by the
selvicor; and on June 5th: the date tho law firm downloaded and retrieved the Staten&eut
o_f Review. ,
| Othor ‘than oonﬁrmllng that a wntten commumoatloo occurred none of .ll;e |
hyoothe_ttcal ’oxamples cleaxly mdlcates pl emsely how and when that commuo;c.':l:on
occurred In fact the h)’(.oo-llrlo‘t'lcdl cxamples glve four dlffcrcnt dthS mldescobmg the
Is’a.mo\sct of facts concernmg 1he commumcatton betwecn the attomey ‘.nd servicer' s.
eolployee ' ' T
| Usmé thlq sqtoe hk)‘(polhiotlc,al oxolople a more e;cc-u‘ldte.and complI:te ocscrlplion
of the method of communlmtlon and one \Vhlch would be supportcd by the f' le - would
be somethmg along lhc hnes oi‘ | "I Ms Attorncy, commumcated w1th MJ Employee b).,
rov1ewmg on June 10 2014 a Statemeut of Rewow thdt Mr. Emoloyee comp[eted and
sngned on June 1, 0 14, whloh stated that he perqonally reviewed the compldmt tlc.
On OCtObEI 31, 2013 the Speud.i Master communicated 1hls observauon to

counsel for the six re‘;pondcnt servicers aubject to thc Revnew ’I‘hc Spcc1a1 Mastcr

Tl




requested that the servicers app'risc foreclosure counsel of these observations and -
suggebted that gomg forwald the Attorney Certifications be completed using complete
and full desenptlons of tlle nleaee of e()nunun:edﬂon as mentloned aeove All six -
seww.e're-have represented tudt tbe;' conveyed thm request to locai foreclobme throuéh
‘vaﬁous means. - N .‘ ‘ | - B
| pi.ic thle 1equest by the %peeial Mdsler and ll‘lbll’llCthlﬂ.S-fl‘()m the six
lesponde:_t servicers, the Specnal Master found only.nommal eompllaece- w1th thls request '
hyl fe;ecloﬂure ceunsel Even for Attorney (‘ertlﬁcmon mgmﬁcantly post datmg the
QOctober 31, 2013 request date, a ]arge number of foreelosure counsel continued to subrmit
Attorney Certifications that were t-cchnically accurate, in that there was evidence of a
written commumcation via the Statement of Review found in the SClVECCI’ s file, but in
.whlchlthe date ee;l.ldescriptlon of the (,emnln;mc‘atlon was amblg,eoltis fcn the reasons
desc. 1bed above | o |

thther the currcet pr ctlce cnl1ploy'ed by forcelosere counscl 1ﬂn‘|l3reparail10n of
" :the Cemﬁcauon of Dlll gent Inqmry meets the requnemems of Rules 4 64 l(a)(2) alld
4 64 2(d) isa questlon of law that is be jond the Power of the bpeexdl Master to answer.
Itis also a nractlce that mvolvcs forcclosure counsel for more than thc six scrvtcers
w1thm the jll[‘lSdlCthD of the Specml Mastel However because the pracuce was

tcvealed durmg the course of the bpecml Ma\tel 5 review .md because lt would appe:u to

dncctly 1cl1te to cr:tu,al piowsmn 01 thc Suplcme Court s Rule amendments in
response to thc “mbosxgnmg" o isis, the mattel is bcmg cailed to the Coun s at*cntlon for

i

whatever cIanﬁcatlon or actlon 1f any, the (‘OL.rt decms appropl iate.
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