September 9, 2012

Superior Court Clerk’s Office, 3

Foreclosure Processing Services : RECEEVE@

Attention: Objection ta Notice of Intention to Foreclose
SEP 13 2012

oo
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Trenton, New Jersey 08625

P.O. Box 972
cofy — UPRGARET MARY MGYEIGH P.LCH B

Cc: Mark S. Melodia, Esq. Ce: Judge McVeigh, J.S.C.I Randy Bockenstedt, Senior Vice President N
Reed Smith LLP Superior Court of New Jersey, mj@w’;a"s Servicing co. L “‘.‘l :{’;f, r; i
Princeton Forrestal Village Chambers 100, 80 State view Boulvard

136 Main St. 71 Hamilton 5t MAC X7802-03H

Princeton, NJ 08540 Paterson, New Jersey 07505 Fort Mill, SC 29715

Re: in re Application by Wells Fargo Bank, N.A. to issue corrected notices of Intent to Foreclose on behalf of Identified Foreclosure Plaintiffs in Uncontested
Cased.
Docket Number F-009564-12

LOAN NUMBER:

ASC Ref: 106/1205031080
Mortgagor: Esther Krishevsky

DOCKET #: F29486-08
Property Address: 320 3™ 5t Lakewood NJ 08701

Gentlemen:

Having received your revised Notice of Intention to Foreclose | would like to present my objections .

SECTION ONE: _ Objection to the Notice of Intention to Foreclose (exhibit 1)

1) _MORTGAGOR INFORMATION IS INCORRECT: (SEE EXHIBIT 2-MORTGAGE PAGE 1)
Mortgagor is listed as Esther Krishevsky. This is not a complete listing of the Mortgagors, and therefore this

notice of intent is incomplete.

2) _Copies have not been sent to the complete list of Mortgaqors and therefore this is incomplete

3] There is no signature on the Notice and no attorney review

4) Reguired Payments figures are incorrect and are a violation.—{see Stark v. Crestar Mortgage Corp., 242 B.R.
866, 871 (Bankr. W.D.N.C. 199). Re Coates, 292 B.R. 894 {Bankr. D. lll 2003} and
Dawkins v. Chase Manhattan,

A) Monthly Late Charges are listed at 66.36 - The payment record sent by your company shows that the

late charges are between 43.00 and 49.00 (SEE EXHIBIT 3, EXHIBIT 4)
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B) Miscellaneous Fees were tacked on - Your payment record shows property preservation charges of
$15.00 per month. No preservation or service was performed monthly on this property. (SEE EXHIBIT 3,

EXHIBIT 4)
5) instructions for help in defense were faulty since the numbers given can only help for o residential foreclosure

SECTION TWO: __ Further Foreclosure irregularities committed by the Plaintiffs in this foreclosure

action.

1) Failure to Serve all Parties: 320 Associates, 111 Hudson St was never named or served in the

foreclosure (see Exhibit 5-deed Exhibit 6-Foreclosure failure to use correct address)

2} Foreclosure filed without assignment in hand. On or after July 28, 2008, the Mortgage was apparently

assigned to U.S. Bank National Association, as Trustee for Credit Suisse First Boston 2004-AR4. (the “Assignment”)
{The Assignment only references the debt on these properties evidenced by each respective note by vaguely referring
to a “Bond, Note, or other obligation.” Only a couple of days later, on August 1, 2008, the Plaintiff U.S. Bank
Nationai Association, as Trustee for Credit Suisse First Boston 2004-AR4 {the “Plaintiff”) filed a Foreclosure
Complaint against the Defendants. (The Complaint in on page 2, paragraph 2. a. only provides that the “Plaintiff is
the owner of the Note and Mortgage” but provides no other details as to how, when, and under what circumstances
the Subject Note was obtained.). Note that the Foreclosure was recorded on August 12,2008, while the assignment
was recorded on August 13, 2008,(See Exhibit 7 a,b,c } showing that the documents were not on hand at time of
foreclosure, and certainly had not been reviewed. No acknowledgment of the assignment by the Phelan office is
printed, signed, or notarized. Proper procedure at Phelan was to have the assignment reviewed by an attorney, and
notarized by a notary public, (see deposition of Thomas Strain who was not licensed to notarize in NJ, notary public
working for Full Spectrum Services, which according to the deposition, was owned by Phelan). In fact, the
assignment presents several additional irrequlorities. In the period between March 2011 — july 2011, when the
acquisition of Wells Fargo documents proved to be incredibly challenging, and Wells Fargo had filed with the
Honorable Judge Milfer about their corrected procedures for responsiveness and accuracy, a letter describing the
lack of responsiveness and accuracy was drafted and sent to His Honor.({see LETTER TO JUDGE) The following
week, the office of the President of Wells Fargo, via one James Whisnant, Executive Mortgage Specialist, Office of
the President , telephoned to say he would provide the documents requested, one of which was the ‘assignment’,
This assignment (See Exhibit 9c, StrangeFirstAssignment}, finally mailed July 5, 2011, shows an assignment dated
Dec 31, 2003 which is from Fairmont Funding, Ltd, and assigned to Fairmont Funding Ltd. It is not notarized, and
the signature is questionably that of Arthur Deitel. Another assignment, the one which appears to have been

recorded in the court on August 13, shows a questionable ‘notarized’ signature by the president, Arthur Deitel, (See
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Exhibit 8 Assignment signature samples). In fact, when the Yoffes finally got some of the paperwork from the
Kn'sf}evskys, it was shown thot in February of 2004, Fairmont sold the Subject Mortgage to DLI. No assignment
exists from Fairmont to DLJ or from DLJ to Fairbanks Capital, or from DLI to the plaintiff, which creates a break in the
chain of ownership of the mortgage rights. The transfer of ownership of the mortgage loan has gone from the
original lender, through an intermediary owner, and then to the foreclosing bank, none of which is recorded on the
property title history, and none of which have recorded title rights to foreclose in the first place. Lenders Must Prove
Ownership When They Foreclose- Since the mortgage was sold in 2004 to DLI, (See Exhibit 10) itis unclear whether
DL owns the mortgage, or whether Fairmont, who assigned the mortgage in Aug 2008 owned the mortgage, and it
is certainly unclear and unlikely that the assignment was received prior to foreclosure filing, and certainly no

appropriate receipt or notary is present.

Bank of New York v. Raftogianis, 418 N.J. Super. 323 (2010), the Court held that plaintiffs in a foreclosure
action must demonstrate, at the time of the filing of a complaint in foreclosure, that they are the entity

with the authority to proceed

3) Foreclosure filed without proof of note in hand

Various attempts at requesting the copy of the original note were ignored. After about 135 phone calls,
and about 25 faxes to try and secure the documentation. Defendant sent letter to the Honorable judge
Miller, cc: to President of Wells Fargo, and was then sent a copy of the note from the Office of the
President of Wells Fargo, where instead of the NOTE — the MORTGAGE (See Exhibit 2} was enclosed, and
instead of the requested loan application — the loan application was sent for the WRONG property. To
date, this has not been corrected, and defendant has not been provided with the note, which may actually
not exist, since the wrong paperwork was sent twice, once from the office of the president, and once by

fax. (see Exhibit 5}

On December 20, 2010, the Honorable Macy C. Jacobson, P.J. Ch., Mercer County (“Judge
Jacobson’), entered an Order to Show Cause directing six mortgage servicing companies
(“Respondents’), including the Servicer in this matter, Wells Fargo Financial New Jersey, Inc., directing
the Respondents to establish procedures for ensuring foreciosure document accuracy, reliability, and
compliance with applicable laws, court rules, and the business record requirements of the New Jersey
Rules of Evidence. As a result of this Order to Show Cause, Judge Jacobson entered Order Approving
The Recommended Stipulation And Appointing Special Master See Exhibit 11 is a true and correct copy of
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the Order Approving The Recommended Stipulation And Appointing Special Master, dated March 29,
2011.

Despite these judicial mandates, The Plaintiffs never submitted any of the information as required
by this Order. As part of these, and other irregularities, in was submitted by way of the First Motion, the
Plaintiffs conduct similarly faited to comply with the requirements set forth in Bank of New York v.
Raftgonianis, 418 N.J. Super. 323 (2010) with regard fo establishing possession of the mortgage note at

the time of filing a foreclosure complaint.

4) Egilure to comply with requests for records  Intense efforts to secure the correct documentation from
the plaintiff, yielded time wasting phone calls, being transferred from one dep’t to the next, finally getting,
humorously enough a tape saying You have reached the end of the line and we don’t know where to
transfer your call. Repeated phone calls were made. Requests for a copy of the NOI yielded a laugh saying,
you know you’re not getting that!... Eventually | got a letter from the office of the President of Wells Fargo,
saying that my request was too broad . Upon calling the contact from the office of the president, and
telling him that { was still waiting for the requested documents, he said, well, why don’t you study the ones
you got.

(See Exhibit 12)

5) Faulty Assignment of Mortgage- Break in the Chain of Title. — Although Mortgage was sold to DL in

2004, the assignment falsely lists names see (Exhibit 10}

6) ROBOSIGNING - _This period in foreclosures has revealed tarnished and disreputable practices that

have rocked the country on its heels. Our banking and mortgage industry, the presumed role models for
our financial security and accuracy examples were revealed to have dispensed with accurate record
keeping and document signing integrity. The question is, could one really review, check ownership and
get so many papers notarized. The answer is simple, THEY DID NOT. Yet, the law requires it. The
foreclosure documents,filed for the Subject Property are filled with forged signatures, and forged
notarizers. Legal authority in regard to forgery is clear. See 5 Cal. Real Est. A§ 11:13 (3d ed.), Miller and
Starr California Real Estate 3D (effect of a forged Instrument): @ ceA forged document is totally

void.d  In Troutv. Taylor, 220 Cal. 652, 32 P.2d 968. (1934) the Court stated that § cenumerous

authorities have established the rule that an instrument wholly void, such as an undelivered deed, a forged
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instrument, or a deed in blank, cannot be made the foundation of a good title, even under the equitable
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doctrine of bona fide purchase.”

In Schiavon v. Arnaudo Brothers, 84 Cal.App.4th 374 at 378 (2000), the California appellate court

held, G ceA deed is VOID if the grantor’s signature is forged or if the grantor is unaware of the nature of

what he or she is signing.d  {emphasis added). In Montgomery v. Bank of America Nat. Trust & Savings

Ass’n, 85 Cal. App.2d 559, 193 P.2d 475, Cal.App.2.Dist.(1948) the California appellate court held: “A void

instrument such as an undelivered or a forged deed does not convey anything and cannot be made the
 foundation of a good title. Since the deed is absolutely void and conveyed no title to the grantees plaintiffs

may recover the property through an action to quiet title or by an action to rescind upon returning the

consideration paid by the Mannings.” In Wutzke v. Bill Reid Painting Service, Inc., 151 Cal.App.3d 36, 198

Cal.Rptr. 418, Cal.App. 3 Dist., 1984 the Court held: A forged document is void ab initio and constitutes a

nullity; as such it cannot provide the basis for a superior title as against the original grantor.d

If a Substitution of Trustee is not valid, the resulting sale is VOID and no requirement for & cetenderd  as

Defendant alleges is owed, is required. See Dimrock v. Emerald Properties, 81 Cal.App.4th 868, 97

(2000), which held 6 cein particular, contrary to the defendants’ argument, he was not required to tender

any of the amounts due under the noted  in order to attack a void trustee sale. See Pro Value Properties

Quality Loan Service Corp., 170. Cal.App.4th 579 {2009).

This foreclosure is fraught with several known and deposed robosigners throughout the foreclosure
documents. Including, Helen Belton, James Padmore, Xee Moua, Thomas Strain, Amanda Elizabeth

" Hosenfeld. {See Exhibit 13). While the banks have been penalized for this behavior, the defendant was
victimized by this procedure and now stands to lose their property via this medium of deception, although

they never got any of the mortgage money.

SECTION 3 ORIGINAL MORTGAGE IRREGULARITIES

1) LOAN APPLICATION - overstated the assets of Esther Krishevsky by well over 1,100,000.00.
(See Exhibit 14- Exhibit 9) In stating the assets that qualified the loan applicant, the mortgage
originator listed nine properties as mortgage free assets when that same mortgage originator,

that same day filed mortgages on each of those properties and thus encumbered and removed
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the ability for those properties to be included in the calculation of available assets for the
purposes of acquiring same mortgage. This is clearly predatory lending and pertains to all of the

nine mortgages that were_DONE ON THAT SAME DAY.

Two of the properties listed as assets on the loon application did not even belong to the loan
applicant.

2) DEEDS DO NOT INDICATE ANY PERCENTAGES OF OWNERSHIP. See Fxhibit 15 The loan

applicant never owned more than a token percentage of the property, yet the mortgage was
placed on the full property.
3) TILA STATEMENT vs. SETTLEMENT STATEMENT See Exhibit16 The difference between the

Truth in Lending Statement and the Settlement Statement are over the leqal limit. Deutsche
Bank National Trust Company vs. Miguel Dominguez et al. Docket No F-01322-10
4) THE MORTGAGE DOLLARS WERE GIVEN IN ENTIRETY TO MR. KRISHEVSKY — Neither 320

Assaciates, nor Mr. Yoffe received any money from this mortgage.

5) NO ATTORNEY WAS PRESENT . No attorney was present at the signing of the mortgage

6) NO THREE DAY LETTER There was no letter provided to affow mortgagors three days to think

over the mortgage

7) RESIDENCE COMMITMENT — There was a commitment made in the mortgage for the

mortgagors to occupy the property, which was certainly not the intention.See Exhibit 17)

Occupancy Agreement,  See Exhibit 18 Affidavit of Title

8) APPRAISER’s LICENSE WAS EXPIRED —

9) NO NOTARIZER WAS PRESENT — There was no notary present at the closing and the papers

were signed prior to the amounts being filled in.

SECTION FOUR - FRAUD - DOCUMENTS RECENTLY DISCOVERED WHICH PLAINLY EVIDENCES A

SOPHISTICATED SCHEME TO DEFRAUD THE DEFENDANT

Real defenses against the Plaintiff, by the plaintiff, based upon recently discovered documentation
which plainly evidences a sophisticated scheme to defraud 320 Associates, committed by the original
lender/mortgagee Fairmont Funding, Ltd/ DLI., likely through the colfusion with co-defendant Esther

Krishevsky and her husband, Joseph Krishevsky..

There was an obvious relationship between DU, a subsidiary of Credit Suisse, and Fairmont Funding,

which in further litigation between the two companies in 2007-2009 the defense was quoted gs
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saying, ‘it was the heyday of mortgages, everyone was writing mortgages for anything and to
anybody they could.” (DL Mtge. Capital Corp, Inc. v Fairmont Funding Ltd., 81 A.D.3d563. 2011 N.Y.
App. Div.) Note the mortgage written to 320 associates has DU {See Exhibit 1) scribbled on it,
showing the obvious intent to package and resell the mortgage to DLJ, about 30 days after
origination. This scribbled mortgage copy was provided by Wells Fargo. In fact, Fairmont Funding

has been closed down by the Government. (see Exhibit 19)

320 Associates is preparing to institute a civil action against Fairmont, DLJ, and the Krishevskys,
alleging fraud, among other causes of action stemming from the aforementioned unlawful conduct.

BACKGROUND
Joseph Yoffe, residing at 419 12" St, Lakewood, NJ 08701, is the principal and owner of the trade

name and defendant in this matter 320 Associates, located at 111 Hudson Street, Lakewood, New
Jersey 08701, and owns 320 Third St, Lakewood, NJ 08701. (hereinafter, the "Subject Property).

On December 31, 2003, on behalf of 320 Associates, Joseph Yoffe signed a mortgage (the “Subject
Mortgage’) together with defendant Esther Krishevsky, whose name also appears on the Deed of the
Subject Property. The Subject Mortgage was entered into in order to secure a loan, evidenced by a
note (the “Subject Note”), also entered into on December 31, 2003, between Esther Krishevsky, and

the original mortgagee/lender, Fairmont Funding, Ltd.

According to Joseph Yoffe, at all refevant times, the lender Fairmont Funding, Ltd. was an entity
owned, operated, and controfled by Arthur Deitel, father in law to the mortgage broker, [and a close
business partner with the owner of Manchester Capital ], and owner of Rockwell Abstract, the fitle
company. ] (collectively hereinafter referred to as “Fairmont’). Joseph Yoffe, on behalf of himself, or
a trade name or entity which he owned and operated, together with the Krishevskys, entered info
nine (9) other mortgages with Fairmont Funding in Dec 2003-Feb 2004 As with the Subject
Property, each mortgage was entered into in order to secure a note, signed by Esther Krishevsky. As
part of the process of entering into each of these mortgages, and to enable Esther Krishevsky to
enter into each of the respective loan agreements (i.e., noles), she was added o the Deed on the
same day as the date of the mortgage For example, Esther Krishevsky was added to the Deed for
the Subject Property on December 31, 2003 According to Joseph Yoffe, each of these notes,
including the Subject Note, were personal loan agreements between Esther Krishevsky and

Fairmont. Each of these notes, including the Subject Note, were never signed by Joseph Yoffe

individually, or as a representative of any trade name or other entity.

Each of the respective mortgages were presented to Joseph Yoffe by the mortgage broker, Joseph

Lowenthal with the security interest amount left blank, and at the time each mortgage was executed,
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the security interest amount had not-yet been filled in. Joseph Yoffe thus, had no knowledge of a
material term of each respective mortgage -- the amount of security interest encumbering the
respective property. He likewise did not have knowledge of the amount of debt represented by each
note which was secured by the respective mortgages. As such, he had no knowledge of a material
ferm of the debt secured by his property— the note amount. . At no time, not on the deed or on the
mortgage was a percentage of ownership specified to clarify how much of the property was owned

by either party.

Mr. Yoffe executed each of the respective mortgages with the amounts leff blank because he was
intending to financially assist Esther Krishevsky and her husband, long-time neighbors, friends, and
business associates (the “Krishevskys”), and it was represented to him by them, and the Plaintiff,
that time was of the essence. He also executed each of the mortgages with the amounts left blank
because it was represented to him by the Krishevskys, and the Plaintiff, that the foan amounts would
be filled in later in accordance with lawful procedures, of which he was not aware. In this regard, he
deferred to the knowledge and expertise of the Krishevskys, and the Plaintiff, that the mortgages
would be adopted in accordance with the law. In fact, there was no attorney present at the closing,
nor any other third party with sufficient knowledge of lawful mortgage procedures, which could have

explained whether these were lawful mortgage procedures.

At all relevant times, it was represented to Joseph Yoffe by the Krishevskys and Fairmont that the
Subject Mortgage was being entered into for the purposes of securing a foan in the amount of
approximately $10,000-25,000. Since the Krishevskys were long-time trusted neighbors, friends, and
business associates of Joseph Yoffe, he had no reasonable opportunity to know, nor should he have
known, that any of the representations made to him by them were false or in any way misleading.
However, subsequent to the execution of the mortgage for 320 Third Street, the Subject Mortgage
was fraudulently filled in for $192,000. The Subject Note was likewise fraudulently filled in for
$190,000 on the same date. (At alf refevant times, Joseph Yoffe never saw the Subject Note, nor

was he made aware of the amount which was fraudulently filled in, nor did he receive any funds or

benefit from this transaction. These documents were later notarized outside of his presence

Because the Krishevskys were long-time trusted neighbors, friends, and business associates of Joseph
Yoffe, he could not have reasonably foreseen the subsequent effect of his signature, where the
Subject Mortgage fraudulently, and without his authorization, gave an additional 182,000 security
interest in his property, and was securing a personal loan which he never signed, nor could he have
been aware that Fairmont (as Manchester Capital) was an investor in the project to which the

Krishevskys funneled the money acquired through the mortgages..(See Exhibit 21 showing
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commitments for further money by Fairmont to the South Fallsburg Project, eventually repossessed
by same Fairmont). investor/lender conflict of Interest disclosure statement legisiation: mortgage brokers

act Date: october 7, 2008

it is now, after infense and diligent efforts tc recoup some of the documents, none of which was
made available to the Yoffes, until March 2011, to date and at this very moment (See Exhibit 20),
are still being requested, , by muitiple requests for the supporting paperwork fo acquire this
information via the plaintiff's attorney, the plaintifi’s written record channels for obtaining records,
the Krishevsky's personal records, the Ocean County Official Records Public Search, and the South
Fallsburg County Official Records Dept. (apparent that Fairmont, with or without the assistance of
the Krishevskys, orchestrated a scheme whereby each of the respective mortgages, like the Subject
Mortgage, would be unlawfully, and without Joseph Yoffe’s legal authorization, altered in order to
over-securitize property which was owned by him. Moreover, the market values were assessed by
an unlicensed broker and son in law of the principal, Arthur Deitel of Fairmont. In addition, some of
the properties were assessed for over the fair market value of the property at the time.). In addition
to the unlawful amounts for which each mortgage was executed, it is believed that the Krishevskys
and/or Fairmont used each property as collateral to unfawfully enter into other loans, by
misrepresenting the amount of lien on each property. In fact this lien misrepresentation totalled

$1,130,000 grossly exaggerating the actual assets by that same amount.

Moreover, properties that had af that time, not been deeded to Esther Krishevsky and were owned
fotally by the Yoffes were falsely listed as Esther Krishevsky’s properties as embellished collateral to
magnify the assets in order to unlawfully enter into the loan. See the deeds of 204 Coventfy and

155/156 Coventry. See Exhibit14)

The aforementioned unlawful and fraudulent actions of the Krishevskys and/or Fairmont will herein
collectively be referred to as ‘the Morfgage Scheme”.. Joseph Yoffe did not become aware of any of
the irregularities and/or ilfegalities of the Mortgage Scheme until March 2011, when he hired a legal
secretary to obtain all of the public documents which now form the basis of these allegations, which
include documents pertaining to the over unfawful and unauthorized securitization of the Subject
Property located at 320 Third Street. Prior to the discovery of the alleged Mortgage Scheme, when
foreclosure documents were served, Mr. Yoffe relied upon Joseph and Esther Krishevsky’s
representations to him that she was involved in negotiations with the Plaintiff in order to modify the
terms of the loan. Esther Krishevsky at all relevant times indicated to us that a loan
modification/short sale was imminent, and that the Subject Property located at 320 Third Street

would therefore not be forced to a Sheriff's sale. Copies of such paperwork, along with bank
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approvals of the Short Sale were faxed to the Yoffes, so that they were confident that these

negotiations were taking place (See Exhibit 22 approved short sale.)

JUSTICE REQUIRES THAT THE MORTGAGE BE DECLARED VOID AND/OR THE
JUDGMENT BE VACATED TO PERMIT 320 ASSOCIATES TO FILE AN ANSWER AND
ASSERT THE REAL DEFENSES OF FRAUD AND ILLEGALITY

Pursuant to N.J. Ct. Rule 4:50-1(f), and in the interest of justice, the Judgment should be
vacated to permit 320 associates to file an Answer and assert the real defenses of fraud and
illegality against the plaintiff in light of the recently discovered Mortgage Scheme
orchestrated by co-defendant Esther Krishevsky and the original lender Fairmont, and its
principals. Accordingly, 320 Associates submits that the circumstances in this case are
exceptional and that the enforcement of the judgment against them would be unjust,
oppressive, and inequitable. See e.g., Lawson Mardon Wheaton, Inc. v. Smith, 160 N.J.
383, 404-407 (1999) (discussing Rule 4:50-1 (f)). Moreover, 320 Associates’ failure to
defend this action at the time of its commencement is excusable under the circumstances,
since they only recently discovered the true nature of the alleged Mortgage Scheme and
have been thrown into a mortgage upheaval in the country that is still pfaying out..

DLJ played a significant role in the perpetrated fraud by offering this venue of easy
mortgages, predatory lending, and offering mutually moneymaking ‘package’ deals to
Fairmont.

Here, 320 Associates submits that the Judgment should be vacated and seeks permission
to assert certain real defenses to which it is entitled under the law — namely, fraud in the
factum, and illegality, which are exceptions to the protections generally afforded to a *holder
in due course” of a negotiable instrument. See N.J.S.A. 12A:3-302, afthough US Barnk is not
technically a “holder in due course” since they filed for foreclosure prior to having the
assignment in their hands.

However, pursuant to the New Jersey Uniform Commercial Code (“UCC’), N.J.S.A.
12A:3-305 (1), a “holder in due course” will nevertheless not be protected against certain
“real defenses” such as illegality and “real” or “essential” fraud (also commonly referred to
as fraud in the factum). See discussion in UCC Comment to N.J.S.A. 12A:3-305. We
must note, that although a mortgage is not a “negotiable instrument” under the UCC, per
se, when the debt of the mortgage is embodied in a negotiable instrument (i.e., the

mortgage note), the “quality of negotiability is necessarily imparted on the mortgage” and it
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will likewise be governed by the principles of “holders in due course” under the UCC.

Carnegie Bank v. Shalfleck, 256 NJ Super 23, 44-45 (App Div 1992)

Fraud in the factum is a good defense against holders in due course. Chicago Title Ins Co.
v. Ellis, 2009 WL 1659295 (App Div Unpub 2009); Bank Credit, Inc. v Bethea, 68 NJ Super,
62, 70 (App Div 1961); Amsterdam v DePaul, 70 NJ SUper 196, 199 (App Div 1961 ). Fraud
in the factum is “real defense” and is distinguished from the personal defense of fraud in the
inducement, which can not be asserted against a holder in due course. See discussion in
UCC Comment to N.J.S.A. 12A:3-305. Real fraud is the “sort of fraud that procures a
party’s signature to an instrument without knowledge of its true nature or contents.”
Resolution Trust Corp. v. Wilson, 851 F. Supp. 141, 146 (D.N.J. 1994) (citing Langley v.
FDIC 484 U.S. 86, 93 (1987). In most cases, however, freedom from negligence of the
maker is an essential component to the real fraud defense. See e.g., Bethea, 68 N.J. Super
at 70. Although the court in Bank Credit, Inc. v Bethea, 68 NJ Super, 538 (App Div 1961)
(companion case to the previously cited Bank Credit, inc. v Bethea, 68 NJ Super, 62 (App
Div 1961}) held that the defense of fraud in the factum is not available to a maker who
knowingly signs a document with the amount blank, based upon his own negligence, that
case is clearly distinguishable from this matter. In Bethea, the defendant had no relationship
with the lender, and had thus no basis to trust that the amount filled in later would be the
amount represented to him. Indeed, in such a scenario, the defendant was clearly
negligent. Any person signing a blank note should reasonably forsee at least the possibility
that the amount may later be altered. Here, unlike in Bethea, however, it was the
Krishevskys, Joseph Yoffe's long-time neighbors, friends, and business associates whomn
communicated to him that the amount of the Mortgage would be $10,000-25,000. Under
these circumstances, Joseph Yoffe was free from any sort of negligence which would
eviscerate the defense of fraud in the factum — indeed, he could not have reasonably
foreseen the subsequent effect of his signature; to wit: that the Subject Mortgage
fraudulently, and without his authorization, gave an additional $182,000 security interest in
my property.

In addition to real fraud, N.J.S.A. 12A:3-305 (1) allows defendants to assert the defense of
illegality, even against those plaintiffs who were innocent purchasers of the note and
mortgage. See e.g., Westervelt v. Gateway Financial Service, 190 N.J. Super. 615 (Ch. Div.
1983). Illegality in this context is found when the agreement entered into is void ab initio,

thereby precluding any rightful transfer, even to a holder in due course. Id. at__ (where a
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second-mortgage loan is not executed in full compliance with provisions of the Secondary
Mortgage Loan Act, it is void and unenforceable, even in the hands of an innocent purchaser
for value of the note and mortgage). More specifically, the agreement will be void ab initio
where a particular statutory provision renders it void based upon certain conduct of the
parties.

Here, pursuant to the Licensed Lenders Act at N.J.S.A. 17:11C-33, a “consumer lender”
(defined as an entity, whether licensed or not, who is in the business of providing personal
loans in the amount of $50,000 or less} “who violates or participates in the violation of any
provision of section 3, 19, 21, 34, 35 or 36, or subsection a. of section 10, or subsection a.,
b., or c. of section 32, or subsection a. of this section, or subsection e. , f., g., or h. of section
41 of this act, shall be guilty of a crime of the fourth degree. A contract of a loan not invalid
for any other reason, in the making or collection of which any act shall have been done
which constitutes a crime of the fourth degree under this section, shall be void and the
lender shall have no right to collect or receive any principal, interest or charges unless the
act was the resuit of a good faith error...” (emphasis added). Section g. of Section 41 of this
act provides that “no consumer lender shall make, advertise, print, display, publish,
distribute, electronically transmit, telecast or broadcast, in any manner, any staterment or
representation which is false, misleading or deceptive.” N.J.S.A. 17:11C-41. In this regard,
under the considerable weight of evidence submitted herein with regard to the false,
misleading, deceptive practices of the original lender Fairmont requires that the original
note, and accompanying mortgage, be deemed void, thereby affording 320 Associates a
defense of illegality against the plaintiff in this matter.

What’s more, section b. of N.J.S.A. 17:11C-41 provides that no lender “shall take a lien upon
real estate as security for any consumer loan, except a lien created by law upon the
recording of a judgment.” Even though a violation of this section does not explicitly render
such a loan void ab initio (in accordance with N.J.S.A. 17:11C-33), it further supports 320
Associate’s position that they be permitted to assert the real defense of illegality against the
Plaintiffs. Finally, even if the Plaintiffs argue that Fairmont was not a “consumer lender”
because it was not in the business of providing personal loans in amounts less than
$50,000, this point is rebutted by the affidavit of Joseph Yoffe which has already provided
that the Subject Note — were represented to him as securing a personal foan in the amount
of $10,000-25000.00

|Page 12




Accordingly, the Judgment should be vacated and the defendant 320 Associates should be
permitted to file an Answer to assert the real defenses of fraud in the factum and illegality of

the underlying agreement.

Based upon the above combination of irregularities in the Notice of intent to Foreclose, the
FORECLOSURE irregularities, the MORTGAGE irregularities, and the fraud perpetrated on
the defendant | request that the subject case #: F29486-08 be dismissed with prejudice and

the mortgage voided or optionally without prejudice.-

This document was prepared by the defendant in a Pro Se fashion. Submission was

approved by Mr. Gary Theodore, attorney on record.

Mr. Gary Theodore, Esq. 320 Associates
' / / 6oseph Y(off‘é" V

wo/
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EXHIBIT LIST

EXHIBIT

Notice of Intent to Foreclose

EXHIBIT

MORTGAGE PAGE 1

EXHIBIT

EXTRAPOLATIONS FROM PAYMENT RECORD

EXHIBIT

HWINR

ONE PAGE OF OFFICIAL PAYMENT RECORD.

EXHIBIT

W

deed showing 320 Associates at 111 Hudson St Ocean
County Records

EXHIBIT

1+

Foreclosure failes to mention 320 Associates at 111
Hudson St

EXHIBIT

~N

Assignment - recorded 8/13/2008, Foreclosure 8/12/08

EXHIBIT

18]

Deitel Signatures

EXHIBIT

Documentation provided - Mortgage instead of Note,
Loan Application for incorrect property

EXHIBIT

10

Sale of Mortgage to DLJ in 2004

EXHIBIT

11

Order Approving the Recommended Stipulation and
appoint Special Master

EXHIBIT

12

Failure to comply with requests for records/ run around

EXHIBIT

13

Robosigners

EXHIBIT

14

Loan Application OVERSTATEMENT

EXHIBIT

15

Deeds to E Krishevsky

EXHIBIT

16

Differences Tila Statement vs Settlement Statement

EXHIBIT

17

Occupancy Agreement

EXHIBIT

18

Affidavit of Title

EXHIBIT

19

Fairmont closed down.

EXHIBIT

20

Still trying to get paperwork

EXHIBIT

21

Letter from Fairmont to Krishevsky committing more
funds

EXHIBIT

22

Short Sale Approved




ASCH '
AUIWrCE % »f MPICENI Ol AN -
3480 Stateview Blvd

MAC# D3348-027
Fort Mili, SC 29715

Date: 8/14/2012

;
ESTHER KRISHEVSKY |
419 25T ]
LAKEWDOD, NJ 08701 |

RE: America’s Servicing (fo. 106/1205031080

Mongagor(s): ESTHER KRISHEVSKY
Mongaged Premises: 320 3RD ST
LAKEWOOD
NI,

08701 ‘

| NOTICE OF INTENTION TO FORECLOSE |

Dear Borrower(s):

. 1
America's Servicing Co. services a mongage (hercafier, the “Mortgage™} in the original principat amount
of $ 192,000.00 on the residential property commoaly krown as 320 3RD ST, LAKEWOOD, NJ 08701,

which Mertgnge was made on 12/31/2003,
i

| : )
Your Morigage is now in default because you bave not made the required payments. The total amount
required to cure this defaalt, in other words, the amount fequired to bring your morgage current as of

¥

HVT2012 is as follows: |

Monthiy payments (prjncipl. interest, and escrow) from 2/1/2008 arc as follows:

Payments- Totaling H 3

Total Accrued Unpaid Late Charges $

(Monthly Late Charge §  66.36)

Unapplied Funds ! $ 0.00
$
$

e A P O

Miscellancous Fees i I.632:50
Total Delinguency as of §/1412012 98,672.01
i

H .
Your Pre-Forgelosure Action Righi to cure this Diélauly

H '
To avoid the possibility of a:ccclcmtinn, you must pay this amount plus any additional monthly payments, -
laic charges and other charges that may be due under applicable law aflter the date of this notice and on or
before Y/17/2012 in CERTIFIED funds, to:

; 5
America’s Servicing Co,
1200 W 7th Street ;
Suite L.2-200 ;
Les Angeles, CA 90017

PFayments only sddress:

S,

o i ST

l

T A

u«‘-ﬁ"" 719

LN TE
FIE ;-5

[N
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Some extrapolations from the payment record rendered by ASC.

Late Charge Assessments from Payment Record

‘06-16-11 - =
o

" 05-16-11+

“04-18-11

032|r5j|| k

ATE CHARGE ASSESSMENT i HR T albhies | 73w«
o T TR 2z

i B
Az ans

PR
01 ls-n‘
os-l'r-lo‘

e T W e B

TEFCHARGE ASSESS

- et 5 0T AN R S A o e S
02-16-10 LATE CHARGE AmMEN’I‘
B B [ 3F e T Vo TR T

oi-po-10 VLT é[.ATE CHARGE ASSESSMEN’I' W«m

Property Preservation Chasges —

*5 -.«p:ggpﬁﬁm?ﬁ"a‘s*ﬁﬁm TN
,ROP‘ER YAPITESER Vj\.: ()
i35 0% |[PROPERTYAPRESERVALION
226 0%) =mimzﬁﬁp'ﬁﬁ‘sm4m"
IO 27708 iPROPERTYAPRESFRVATIO
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EXHIBIT % - EKTRAPOLATIONS FROM PJ-\VMEI\T RECORD




SERI 1105031080 CUSTOMER SERVICE NV 108/001 06/2%/11 1%:11;3%
ESTHER KR LSHEVSYY 000-Q0-5242 O TYPE CONV. BES. ARM Al ¥
060-00-0000 IR 7.50000 BR FR 732-725-757¢
20 3rD ST LAREWQCD B (703 vV T12-364-CA07

. DAREX4 < OFFICE OF THE BRESILENT CASEWCRR COGMMENTS >t 0872171
L E P == +ronn = (WORE
TRFE  TRAN-DLSCRIPTICH TRAN-E¥EECT IVE-DATE

TRAN-AMT  PRINCIPAL  INTEBEST  ESCROW ABDUNT LD/ DRSCRIETION

D5-17-10 Q2-0g 52 LATE CHARGE RSSESSMENT

45.13-1 LATE FEE
125.0¢ ®TGR REC COAP ADV BA

100,00

TGR REC CORP ADV BA
73.00 IRD REC CORP ADV

50.00 MTGA REC CORP ADY BA
2:.00 HIGR REC CORP ADV BA

13.00  HTGR REC CORF ADV BA

PRAYEE = T40253015

45.13~1 LATE FEE

is.q0 MTGR REC COKP ADY Ba
4%.13-1 LATE FEE

15.00 MTGR FEC CORF ADV BA
133,00 IPG REC CORP ALY

45.13-) LATE FEE

0.00 0.0 V.03 0.90
03%=37-10 89-00 €32 STATUTDFY EXPERSES
125.00 9.a0 0.0 0.9¢
$5-17-10  0O-06 637 STATOTORY EXPENSES
109,00 g.02 0.00 o.08
€5-17-10 00-00 637 ETATUTORY EXPENZES
75,00 8.90 a.00
05-37-10  00-00 e37 STATUTORY CNPEMSES
50.00 ©.00 0.0 2.0l
05-17-10  00-G0 $27 STATUTORY ENPENSES
2%.40 0.09 v.00 7.60
94-23-10 00-00 €31 PROFERTY FRESERVATION
15,00 9.0 0,08 6.50
04-20-10 Gr-p8 | ESCROM AGVARCE
1,523,680 B.Uo °.00 1,573.60
D4-59-10  C4-}0 311 CITY TAX
LSRN eg- 0.00 ¢.00 I, 321.¢C-
16,19¢.31-
04-14-12  0F-08 132 LATE CHERGE ASSESSKENT
0.0 0.02 0.50 108
01-25-10 O0E-{0 631 FROMERTY PRESERVATION
o.a0 ¢-00 .00
152 LATE CEARGE ASSESSRXNT
o.o0 ¢.80 0.0
€31  PROPERTY PRESERVATICN
¢.0d o.o0 0.00
€33 MISC FERECLOSURE AND SARFEUPTCY EXFENSLS
[ ] o.ow 9.4%0
152 LATE CHARGE ASSESEMENT
.30 ©.00 0.00
16 ESCROW ADVANCE
n.o¢ ¢.60 2,601,900
FEl KAZ INS
7 60200~ ¢.00 .00 P, 6331.00-

1%, £97.71~
O1-28-10  005-00 232 STRTUTPAY EXPEMSES: .

1.000. 00 n.oc 2.09 c.0Q
01-27=10 0U-00 631 FROFERTY PRESERVATION
2.39 .80 0.0
161  ESCROM ADVANCE
0,00 0.00 1,573.€1
152 LAYE CHARSE ASSESIMENT
[ 0.32 o.00
L1-19-10 nl-3 313 CITY TAax
IeE21.61- 2,00 0.00 1,523.6t-
12,8€%.71-

PAYEE = ASPOL

1,000.00 MTGR FET CORP ADV BA

1% .60 MIGR REC CURF ADY BA

4% .93-1 LATE FEE

FAYEE =

91-13-10 90-00 £33 WMISC FORECLORURE AND BAY FRUFTCY EXPENSEA
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ASC-6352

Phelan Hallinan & Schmicg, PC
By: Rosemarie Diamond

400 Fellowship Road, Suite 100
ML Laurel, N7 08054-3422
(856) 813.5500

Attorney for PlaintiT

US BANK NATIONAL ASSOCIATION,
AS TRUSTRE FOR CREDIT SUISSE SUPERIOR COURT OF NEW JERSBY
FIRST BOSTON 2004-ARA CHANCERY DIVISION
PLAINTIFF, OCEAN COUNTY
vs. DOCKET NO: P-29486-08
ESTHER KRISHEVSKY ET AL
DEFENDANT (8) CIVIL ACTION
CERTIFICATION OF PROOF OF
MAILING OF NOTICE OF SALE

1, Debbie Williama, do hereby centify:

1. Tam a Legal Assistant of the law flrm of Phelan Hallinan & Schmieg, P.C., Attomney's for

the Plaintiff.

2. On February 26, 2010, T by regular and certificd mail, retum receipt

requested, did serve the

following Defendant(s) with aotice of Sheriff*s foreclosure sale pursuant to R4:65.2:

s by n e

- Boes Keldevy - .. 4 Beve y; {1 Anecizm”
["mowmma - . [ Y A 1,320300Breet
™ Lakywood, NI G574 - Latareowd, NJ 03901 " Lakrwasd, N 08701
330 Ameciews P B
cnlm»un Ce
Iakawood, N7 06N1
- foregoing statements made by me are troe. | am swars that iT any of ‘ 3. Dhereby certify that the
" 3 made by me aro willfully false, 1 am subject to pundshnent. tha foregoing statement
Dated: February 26, 2010
fiamy
Legsl Assistant
1
i

X 17
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THETR § 2008108
~OR BK.140B8.PG. 1254 ..
{ RECORDED NB/13/2008 49 04328 AM
CCARL N BLOGH - COUNTY CLERK
WHEN RECORDED MAIL TO- . BCEAN COUNTY, HEW JERSEY
PHELAN HALLINAN & SCHMIEG
400 Fellowship Road -
Suite 100
Mt Laurel, NJ 08054
LOAN NO. 1205031080
F &P #ASC-6582

FOR RECEIVED, Fairmont Funding LTD, the undersigned, as beneficiary or
successor theretd, whage @ddress is 33 fpom hereby grants,
conveys, assigns fers unto US BANK NATIONAL ASSOCIATION, AS TRUSTEE
FOR CREDIT 8 T BOSTON 2004-AR4 , whose address is ¢/o America's
Servicing Company 3476 Stateview Blvd Ft Mill SC 29715, it’s successors and assigns, all
beneficial interest und in Mortgage dated December 3 1,2003. Said Mortgage is
recorded in the State of ¢y, County of OCEAN,

@&-conh

Mortgage Recorded: Janua
Original Mor(gage Company: ont Funding, LTD
Original Mortgagors: ESTHER I(%EVSKY and 320 ASSOCIATES

Original Loan Amount: $192.0
Book: 11856

Page: 655

Property Address: 320 3RD STREE

TOGETHER with the Bond, Note,

bligation therein described or referred to,
and the money due and to become due th i

intetest.

TO HAVE AND TO HOLD the same mto
forever subject only to all the provisions contained in

Assignee, ils successor and assigns,
d Morigage and the Bond, Note or

other Obligation. And the said Assignor hereby cons ints the Assignee as the
Assignor’s true and lawful attomey, irrevocable in law ty, in the Assignor’s name, place
and stead but at the Assignec’s cost and expense (o have, tde and take all lawful ways and means

for the recovery of all the said money and interest; and in cas @ ment, to discharge the same
as fully as the Assignor might or could do if these presents wers : u ade,

~ Book14088/Page1354

EXHIBIT T a




1 AGREE TO THE TERMS OF THIS ASSIGNMENT,

Witnessed ar Attested by:
(Seal}
signt ahd print mame Title
/ Bl Derre L pﬂﬁ«SmgM
(Seal)
ﬂgumi ¥ Ger? C‘QMEMM sign and print name Title
Q

i © NOTARY ACKNOWLEDGMENT

CAPACITY CMM@Y SIGNER:
OF Fairmont Funding

STATE OF pEw YoficC C

COUNTY OF [nes @

On, il 3 ,1998_ _, before .@wfw&& Giruen~ , a Notary Public, personally
appeared - BEAEL, RS ng @ , who proved to me on {he basis of
satisfactory evidence to be the person whoenume is subscribed to the within instrument and
acknowledged that he/she executed the sam&F anthorized capacity and fhat by her signature
on the instrument, the entity upon behalf of w] -9 (e serson acted executed the instrument.

WITNESS my kand and official seal. @

Notary Public gvﬂpﬂ.jeut GHUEN @

0y, LiC, State o N
Mo, 01GRBO TDS:W York

Ussiifind in Rockiznd County
ConmainExpees 421755 (.

EXHIBIT 7 b

Book 14088/Page 1355




ASC-6582
PHELAN HALLINAN & SCHMIEG, PC
By: Roscmarie Diamond, Esq.

400 Fellowship Road, Suite 100

M, Laurct, NJ 08034 :
{856) 813-5500
Attomnceys for Plaingiff

JEMEHIIMIEMHJWIWHFJW

FHSTR § ZUDBOR7] 7
GR BE 14087 P5 (5 71

aREI'DRDB 08/ 12/ 708 U‘? I3: 50 A
¥ (1ERK

CARL W. BLOCKr COUHT
‘IJCEM' (.1JUNI'Y| NEH JERSE.'!

K NATIONAL ASSOCIATION, AS
FOR CREDIT SUISSE FIRST
004-AR4
TIFF

(a3

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
OCEAN COUNTY

DQCKIEE NO: F-29486-08

ES SHEVSKY: CIVIL ACTION
MR. EV3kY, HUSBAND OF NOTICE OF LIS PENDENS
ESTHER VSKY;
320 ASSOC
DEFENDANT (
TO WHOM IT MA ERN
Nogioe is hereby gi f the Lullll—l and pendency of the above-entitled Civil

Action, the,general obj

'of which are:
1. * To foreclose llowing mortgage covering the premiscs hercinafier described,

towit, <
Mortgage made by E
Fairmont Funding, 1.TD dai
Office of the OCEAN Co

3 The Foreclosure Complaint in b3
the Clerk of the Superior Court of New Jersey on

. P
Date: August 6, 2008 ) .
i Vol - By

ag

Wl

SHEVSKY and 320 ASSOCIATES and given to
ber 31, 2003 and recorded January 8, 2004 in the
in Book 11856, page 655.

PF@?ALLINAN & SCHMIEG, PC

inir Palma
v for Plaintiff

@-40—@.% b

fyder Tc

Book14087/Page1571
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Figure 4 - Actual Signature- from OC Deeds Records 3

\9:- )[/Jm //17?“

EQQP M-

ﬂ-"n EaY

Figure 3 - Actual Signature taken fram OC Deeds ftecords

clamd o provided Lo the New Jersey Division
i fine, Hriprientmand, or both T furthermare

2 Lelief, It ia Lrue, eorrect and complels. By
beor provivusly recorded or is belog

thats teclaration and.its contentN
150, ¢¢ntzinad horeln sould ke pr
elaratisr. gnd, o the best of my
he Poswer of Attorney to vepresent
aed Lo which tivis form s miached.

{ AtUTERY Or MERTIAT 0 Pt

l-lrrnqy wr Aliccrag o Puct

L-HTATE LGGALS
L-BTATE Intarratesal, ne.
e melerdtoan MO 2R2GGIE Pare)

Figure L- DIFFERENT SIGNATURE Figure 2- Actual Signature taken from QC Deeds Records

Bignatare’ (Beer) Plosse % &£ Attorney or Allorns
Jy: Robert M. Gottesman, Man:

s

o ey

— T
W Lo peasiacat
LFou)

Figure 1 is different than Figures 2,3,4,

Figures 2,3,4 were taken from deed copies on the ocean county records and are presumed the true
signature.

Figure 1, is taken from th?“a'ss}i;‘"lr;endt‘of mgrtgyage;;-

Notice the Capital A and the Capital D are totally different, The r, in Arthur is a point in the true signature
and is a full r in the untrue signature, the trailing | is very diffarent, the cross t appears different

Exhibit 8 _ .
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1ber 16, 2011

¢ Krishevsky
15t
vood, NT 08701
Esther Krisheveky:
Loan Number 1061205031080
ASC) Teceived an ngquiry regarding the abave referenced mottgage joan.

.rica’s Servicing Cormpany (
ns.

;'cfore, [ will be addressing your conce
fiowing documents. A descri

Josed you will find the fo
mence. R
) gays note enclosed but
" Note and Security [nstrument.” . - -
& Note and Security Instrument incIndes, but is not information coR
sess fees and costs 0 the loan, inspect the property, Jender placed insu
wrong property \;

stomer’s behalf 3 WIT] AL
. Final Loan Application
nancal informat it a moTigage applicant too 477
broad???
eris dueto the request being oo broad

sed to record relevant @i

\ny documents of requested information not

o determine specific information needed, of etary information of ASC and will
Jot be provided at this time without 2 subpoena.

ption of each document is included for your

limited to, ceTning our
and purchase rance on the

provided in this leth

are considered 1o be propri

However, 0ur records indicate that foreclosurc proceedings were initiated for your loan on May 12, 2008,
f this letter the property is scheduled with a foreclosure sale date of October 04, 2011.

As of the date ©

1f you have any additionat quest
tetter, please contact me direetly
through Friday, 7:30 a.m. to 4:30 pAT

ons or need clarification regardir;g the information provided in this
at (866) 416-5840, extension 2:1690. 1 am availableto assist you Monday
Central Time.

Sincerely,

e

;ila;ﬁ;mﬁhﬁt\‘é"ﬁ_l‘w;} RV
7 gxecutive Morigage Spekialist, Officc of the President o
*sh,,_,‘f““‘ -

Enclosurc(s)
58, HOWEVET, i you have recewved

son obtaimed will be used lot thal purpo
case, th netice s Aot intended 33 a0 stiempt ta coflect 2 debt 25 1S

nph 10 coftect 2 debl 4nd any informat
ights agamst the property.

Mruptcy Of are currently in a ‘barkruptey

Trds communication & a0 atte
51 in the property 2nd will oy exarcise s

a duscharge of this debtinban
company hasa security intere:

E“\\\"ﬂ' “q _ | N
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APPLICATION ‘Unifan..leaidential Loan Appl®ation ST02) IREVS

This applicariad 1 destgnend te br completed by 1ha mepticanets} with ihe knder's besitimce. Appiicanes shouid comphese (his [avsh in ~Romower™ or “Co Rarower™. o1
Fppleshir € Aormmces lnfirotion st s be prowhied Gard the apyepriste b chre ke when [ Tohe tacrmme or svsets oF x persom b thaa the “Borzower”
fimebutbug o Borromes's spone) il be wsed 5.0 bash for Joas yuaMlcation o1 [ Jabe income or 1320 of the Bortmes”s spovne will v b wnad 213 hagh fow
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1_TYPE OF MORTGAGE ANTITE BT (17 1 DA
ot gage o o B
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Judges Blocking N.J. Foreclosures When Mortgage Notes Not in Hand

Mary Pat Gallaghrrs

New Jersey Law Journal
November 22, 2010

Post a Comment

State and federal fudges in New lersey are putting mortgage foreclosures under greater scrutiny, not letting
them go forward without timely possession of the note in a pair of recent decisions.

On Nov. 16, a bankruptcy judge in Camden disallowed a proof of claim on a mortgage because the party
seeking to enforce it did not acquire the mortgage note until after the claim was filed, The same day, the
state Judiciary published a tnal court rulmg to the same effect.

In both cases, attempts by the Bank of New York to enforce securitized mortgages falted becausc the
paperwork did not satisfy the requirements of the New Jersey Uniform Comepercial Code.

In Kemp v, Counlrywide Home Loans, Adversary No. 08-2448, Chicf Bankruptey Judge Judith Wizmur found
that when the mortgage was assigned, the note memariabzing the underlying debt was not transferred to
the Bank of New York or endorsed to i,

Countrywide Home Loans made the $167,000 mertgage foan on a Haddan Heights property to John Kempin
May 2006, The mortgage was secuntized — pooled with other mortgages into a brusl consisting of Lhe
morlgage loans and proceeds — and sold to the Bank of New York as trustee. The process was facilitated by
the Mortgage Electronic Registration Systemns (MERS), an electromc reqistry that tracks the transfer of
ownership interests and servicing rights in mertgage loans.

The poaling agreement stated thal Lhe note would be transferred with an appropriate endarsement but
neither the transfer nor the endorsement was donc.

Ln 2008, Kemp filed for Chapter 13 bankruptcy. Countrywide, which had been bought in the interim by Bank
of America, hled a $211,202 praof of claim on the mortgage in June 208, acting as the servicer for Bank of
New York.,

Kemp did not dispute that he signed the mortgage and note, but in an adversary action filed Oct. 10, 2008,
he asked the court to expunge the claim because the iack of documentation meant it could not be proved.

Countrywide did not locate the note untii shortly before the case was tried in September 2009, and the
endorsement to the bank — via execution of a document known as an alionge that is supposed Lo be affixed
ta the note — was not done until several weeks before the trial and in anticipation of 1.

-
Al trial, a Countrywide supervisor testified that prier to filing the proof of claim, the note was transferred to
the company’s foreciosure unit without an attached allonge. She also testified it was customary for
Countrywide to hold onto the original note and other loan documents.

1n rulng for Kemp, Wirmur said the note could not be enforced because the possession and cndgrsement
required by the UCC were lacking, Even if tho newly preparcd allonge was valid, the bank's lagk of
possession was enough to defeat the claim, she added,

She ated a federal case from Massachusetts deoded on Sept. 14, Marks v, Braunstein, No, 09-cv-11402,
where a district judge rejected enforcement of a note because Lhe assignee did nol have possession.

Wizmur also found that the written mortgage assignmoent, properly recorded with Lhe county clerk, "created
an ownership 1ssue” but did not transfer the right to enforce the note.
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March 04, 2011

Can a bank forcclose on a home when it does not possess an authentic
assignment in its favor of the mortgage note?

The Appcllate Division of the Superior Court of New Jersey racently held that a bank did not
have standing to foreclose on a home because it did not posscss an assignment in its favor of the
morigage note.

The case arose when the bank foreclosed against one of its borrowers who failed to make
mortgage payments. The homeowner defended on the basis that the bank could not prove that it
owned the loan. The reason was that the bank did not posscss an assignment in its favor of the
mortgage note.

The trial court granted the bank’s motion for summary judgment, ruling against the homeowner,
However, that decision was reversed by the Appellate Division of the Superior Court of New
Jersey. Wells Fargo Bank v, Ford, 2011 WL 250561 (N.J.Super. 2011). It held that the bank
could nol establish that it was assigned the mortgage because it could not produce authentic
copics of cither the mortgage notc or the assignment. The Court based this conclusion upon the
fact that the certification

Wells Fargo submiticd in support of its motion for summary judgment alleged that “Ip)laintiff is
still the holder and owner of the said Note/Bond and mortgage,” and a copy of the mortgage and
nole was attached to the certification. In addition, Wells Fargo submitted a document that
purported to be an assignment of the mortgage, which stated that it was an assignment of "the
described Mortgage, together with the certain note(s) described therein with all interest, all licns,
and any nghts due or to become due thereon.” '

Id. a1 9-10.
The Court held that these documents were not authenticated in the submission from Wells Fargo.

As a result, the Court held that the bank did not have standing to foreclose on the home. The casc
was remanded to the trial court, where the aythenticity of the documents could be addressed.

Comments/Questions: gdnfigdnfaw.com
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Clickits see "Some Judges Chaslise Banks Cuer
Fareclosure Papervork® on the Washington Post website, or
read the the article befow;

Some Judges Chastise Banks Over
Foreclosure Paperwork

By Ariana Eunyung Cha
IVashiegion Fost Stafl Wats
. ' Tuesday. Hovember 3. 2016

EL5T PATCHGGUE, MY, - & ¥22F 390, Long Island Judge Jefrey Spinner conduded fhat ]

: miorigage company’s paperwork in a toreclasure €358 was 8¢ Mawed and ds behaworin
negatiians with the borower s6 "repugnant” that hs erased the family's $292 500 dett
and gave (he house Back for frea.

The pudgment in tavar of the hemeowner, Diana Yano-Horosk, which I5 being appealed,
has 3lamed the nation's biggest lenders. who 53y H could establish 3 dramatic new legal
Rrecegem and roll the nation's fareclosure systein,

It15 ot dhe only case that has heg banks worlied. Spinner and some of calleagues in the
Mew York City area estirnate they are dismissing 26 to 58 percent of to1eclasure cases an
the basis of sloppy or fraudufent paperwork filed by lenders. -

Their dacisiens iflusirate the central rale lower court ludges will have in resahang the
cauntry’s farectosure debacie. The mess came 13 light after lawsuns and madia reports
showed lenders ware routinely filing shoody ar fraudulent papers to sewza the hames of
borrowers wha had missed payments.

In mdhens of 23585 acress the Unded States, lacal juages have wide [atyde o impase
santhons an banks. tred hameawners fram ther mangage debis or Alow the companies
1& piocead »ah Nawed faraciosures. Uitmatety. the industry is likely 10 face a messy
sCenano - tifferent resolutions By cours i alt 5 statas.

The torectosure dismissals in trs area of Faw York have nat dewvered free homes for
berrowers. With 50 much at stake, lenders in s part ot Hew Yok are aggressively
appealing fareciosure dismissals, which is likely to keep the legal System bogged gown.
feracipzed homes off the markel and homeawners like the Yano-Horossr famit in tecat
imba 101 yaars.

"We believe the Yano-Horosk ruling, f aiowed o sland, has sweepng and dangeisus
implications for the entire morgage lending industry,” sard Oneviest Bant. the lamily's
madigage senvicer,

Tha sunstien n Suffolk: and Hassau counties on Lang Istand and Kings County it
Broorin- which hase amang e highest rates of faradlosure in the siate andg whers tha 81
Jucges hancling foreclosuras have becorme infamaus avar the pastfew years for
SQUINIZIng papenwork for errors - provides a window inite kow the tisis couid unfalg
dCross in e country,
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FAIRMONT
FUNDING, LTD.

CENTRAL PROCESSING CENTER
39 WEST 37TH STREET
NEW YORK, Ny 0018

Mortgagor(s):  ESTHIR KRISHLySCY (212} 8376100

Propery: 320 1m0 streg
LAKERGOD . Na 0

Re:  Meortgage Account Numbar
Data:  Fetruary 2o, 73

Dear ESTHER LRISHEYS

FAX (213) 937-6101

! MORTGAGE,SOLD O DLY -

AL THERE |5'NO ASSIGNMENT,
20009222 khbM\DCJ_:TO‘Us BANK/

ve CREDIT SUISSE b

ARV S
¥

T

Pportunily fo assiat you with the linancing of your heme. Your loan

We arg pleased to have had the o
has been soktf % DLJ fand will ba serviced by FAIRBANKS CAPITAL CORPORATION beginning with
paymanl due .

HAF\CH 1. 2304

Your urrent monthly mortgage payment consists af the following:

Principal & Interest - N TS
Privata Morlgage Insurance 0v.00
Feal Fstale Taxes 247.51
Hazard Insurance Pramium 81.17
Flood Fnsurance Premium .09
Total Payment $ 1,403.87

The escrow portion of your paymeni is equivalent to 1/121h of aach disbursement and is subject lo
change by the servicer as determined by an increase or decrease in taxes ar insurance.

IFyour loan has an adjustable rate, the principal and interest portion of your payment s subject to
change as outlined in the Note signed al closing.

Your will receive a payment coupon book from FAIRBANKS pricr 40 {he due date of your next
Payment. In the event the coupon book is rot recaived before the payment dus dale, please mail
your check showing your loan number fo-

Fairbanks Capital Corp.
P.O. Box 79157
Fhoenix, AZ 85062-9157
Anry luture correspondence should also bie sent 1o that address.

Il you have any questions regarding your morigage, please conlacl the Custemer Service
Depariment B00-258-8602 ar our closing deparimeni at 1-800-422-5363.

Sincere}y .

FAIBMONT FUNDING, LTD.
Licomn:flﬁoﬂgaw Baokors NY, CT. NJ, PA & FLL Banking Departmants

3
i
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AT «4{UFERIOR COURT OF NEW JERSEY
iSEEOh S CHANCERY DIVISION -
5 TEEBAN GENERAL EQUITY PART
DV Gl g MERCER COUNTY
IN THE MATTER OF
RESIDENTIAL MORTGAGE DOCKET NO. F-59553-10
FORECLOSURE PLEADING AND IVIL ACTION
DOCUMENT IRREGULARITIES
ORDER APPROVING THE
RECOMMENDED STIPULATION
AND APPOINTING SPECIAL
MASTER

The court having entered an Order to Show Cause on December 20, 2010, directing the
si)'c foreclosure plaintiffs identified in the order (referred w hereinafler as "Responde;ms" to the
Order to Show Cause) to respond to the Order to Show Cause and establishing a schedule for the

. filing of papers, and eppointing Edward Dauber, Esquire, Greenberg, Dauber, Epstein & Tucker,
as counsel to support the proposed relief outlined in the Order to Show Cause; and the
foreclosure plaintiffs having filed their oppositions 10.the reficf sought in the Order to Show
Cause on January 5, 2011; and Mr. Dauber haviﬁg requested and received several extensions of
time to respond to the oppositions in qrder to explore with ‘thc foreclosure plaintifTs the
possibility of their agreeing to the appointment of a Special Master and their agreeing to a
process for reviewing their forefg[osqfe document preparation procedures for accuracy, reliability,
and compliance with applicable laws, court rules, and the business i;ecord réquirements ofthe
New Jersey Rules of Evidence; and Mr. Dauber having reported the success of those negotiations
to this court in a letter of March 18, 2011; and Mr, Dauber having submitted a fully executed

Recommended Stipulation to the court for review on March 18, 201 1; and the court having

Page t of 3
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scheduled a review hearing for the Recommended Stipulation for March 29, 2011, at 2 P.M.; and
the court having reviewed the Recommcndéd $tipulation and the letter of Mr. Dauber of Marc[';
18, 2011; and the court having heard oral argument regarding the Recommended Stipulation on
March 29, 201 1; and the court also having heard oral argument from proposed interveners whose
motions o infervene have been addressed in separate orders; and fon" good cause shown, for the

. reasons set forth on the record on March 29, 201 1;

IT IS on this 29" day of March, 2011, HEREBY ORDERED that;

1. The Recommended Stipulation is approved and shall be referenced as the “Stipulation
of Settlement” or “Stipulation.” The Respondents are directed to fulfill their
responsibili;ies under the stipulation and cooperate with the Special Master and
Speci;al Counsel.

2. The court appoints the_ Honorable Richard 1. Williams, J.S.C. (retired), as the Special
Master, with the consent of the Respondents, to undertake the responsibilities of the
Special Master set forth in the Stipulation. Judge Williams shall have the powers

‘ enumerated in the Sﬁpulaﬁgn and any power necessary or attendant to the powers
explicitly set forth in the VI_SIAtipulation to achieve the goals set forth in that document,

3. The process set forth in glje ‘Slipulaticlin -sha-]l address only uncontested cases. Nothing
in the Stipulation shall be goé‘stmed as altering or interfering with the right of any
party to a foreclosure acti-m'1 to contest the foreclosure by filing a contesting answer,
by challenging an amount due on a mortgage in default submitted to the Office of
Foreclosure with a final judgment package, or pursuing any right guaranteed by law
or court rule to a party contesting a foreclosure. Nor shall anything in the Stipulation,

or any action taken by the Special Master, be construed as altering or interfering with

T Page 20f3 .
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the discretion of any Superior Court Judge of the State of New Jersey to adjudicate al]
issucs raised by the parties in contested foreclosure matters.

. The court refers to the Special Master for his consideration the papers filed by Legal
Services of New Jersey and The Seton Hall Law School Centet for Social Justice in
support of their motions for intervention, which motions have been denied by
separate orders.

. The court refers to the Speciat Master for his consideration the documents submitted
to the court and to Mr. Dauber by individuals who lodged the documents with the
court out of concern for protﬁoling the inlegrity of the foreclosure ﬁmccss. Attached
to this order is a list of the individuals who filed papers with the court and the dates of
their submissions.

. This Order resolves the Order to Show Cause entered by this court on December 20,
2011. The court retains jurisdiction to enforce the terms of the Stipulation and the
terms of this Order.

- Mr. Dauber shall provide a copy of this order via facsimile to the attorneys on the
attached service list and the order shall be filed in the electronic case jacket of the
JEFIS system for foreclosure matters maintained by the Office of Foreclosure in the

Superior Court Clerk's Office.

MMBS@Q PJ. Ch. ﬁ%

q§
1
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Date Received Filed
12723/10 William Pinifis
12/28/10 Ted Peterson & Madeline Ferreri
12/29/10 Rosa Sands
12/30/10 Jeffrey Lichlenstein

1/11/11 Lauri Gordon

1/11/11 Kerry Scott Lane, M.D.

1/11/11 Anthony D' Amato

1/12/11 Michael f. Olenick

1712711 Lisa Epstein

1/13/11 James McGuire

i/18/11 Janet-Linda Beddini

1/24/11 Anonymous

1/31/11 Ellen E. Nevins

2/10/11 j Kevin M. Hurley

2/14/11 Harold Goldman, Esq.
{Ansell, Grimm & Aaron)

22211 Steve & Dawn Hodges

/111 Katherine 8. Galaida

1/11 Antheny D’ Amato

3/9/11 Tracy T. Wilson

3/15/11 Collins Elumogo
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LSS @jewelrysoftware.net

From: LSS@jewelrysoftware.net <idy@jewelrysoftware.net>

Sent: Wednesday, May 25, 2011 10:06 PM

Ta: 'Joseph Bortz@welIsfargo.com’

<o John.G.Stumpf@wellsfargo.com’; 'ecu@usbank.com’

Subject: loan number 106-1205031080

Attachments: - 3207 _recd_5_21_11_dated_04_22_11_with_loanapplication_and_GFE_from_154G012.pdf

I have requested several documents on this loan number - | was given instructions on how to request them and
followed them specifically.

After being told that the written correspondence department would get back to me — | was informed that i would have
1o wait 15 days, and then | was reinformed that | wauld have to wait 60 days — see attached letter copies

On May 21 2011, I received a letter that was dated April 22, 2011 saying that the documents were enclosed - am
attaching a copy of the letter.

However the loan application that was enclosed was for a different lnan number, and the good faith estimate that was
enclosed was for a different loan number.

I
i also requested the Notice of intent to For;eclose, and the payment records. This was not supplied and as you can see
on page 2, :
"Any documents or requested information not provided in this letter are due to the request being too broad to
determine specific information needed, or fare considercd 10 be proprietary information of ASC and will not be provided
at this time.” ,
Does providing documents from the wrong loan number also go under ‘100 broad’ or ‘proprietary’ umbrella?

: .
1 am very frustrated at procrastination in pfoviding this information, especially since [ was told by your people,
specificatly Wally id# VIQ, and confirmed by yourself on Aprit 21, 2011 , that you have this information and that if |
would send a request to your written :orrekpondence department, you would be sending this information. Instead |
get this letter dated April 22, 2011, but act:uallv mailed much later since | only received May 21,2 011~ | can'teven
pian a defense with my attorney since | haven’t been give appropriate disclosure, and have been actually sent
documents on the wrong loan number. § was told that an acceleration letter was available, | was then sent a letier
saying that since the loan is not in foreclosure there is ho acceleration letter, | was then informed that { will not get the
acceleration letter. It would appear that a é:ery significant avoiding of providing this document is taking place.

Please advise immediately where my attorr:ley can forward a request for these decuments, so that we can obtain the
documents needed.as all the help that you have “offered’ has yielded no results.
Please also inform me as to where a subpoena for the documents should be addressed.

Thank you very much, i

i
i
i

Exibit 12

i
'




Rebo siqner H1

B AL/ 1 P 130

' |
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Bk: 45772 Pg: 138
rebosigner Helen.Belton.signs.foreclosure MATIALETT, Page; 1 o1 3 04072010 02:22 PU WO

docurnents;for 320, 3rd. St. BB T
pain-Ambituier e
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i S
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IOSTON 1004 AN OCEAN COONTY  + %F— = Worcester Districl HOD #2600
L A, ....? Dmte. OLI7I01002 22 PM
" Dchee Ny . 0014 04 . “CINA 03108 11363 Dock GO04TIAR
CFTMORGIIEYIXY, KT AL QVRALTON Faw, $58Y 40 Corg 727.500.00
BEFOOARTS CRRTTFICATION OF ADOTTIONAL
AHOUNT MIE PLAGTIRY
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L otk y
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i i e, #nut Street, Cincinnati, OH 45202
T 0 bt - T
1 mongage

Systens, Inc i

US Bank Nationa Associaton as Trustee by Wells
Fargo Bank, NA as Attomey in Fact*

r of Atlomey recorded with the VWorcester County
39499, Page 29.
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Deutsche Bank National Trust Company, as
Trustee for HASCO Mortgage Pass-Through
Certificates, Series 2006-HE2 by Welis
Fargo Bank, N.A. as Attorney in Fact*

8y (C://\

-z Xee Moua -~ W

" “Vice President Loan Documentation /YO M
oL

*For signatory authority, ses Limited Power of Attorney recorded herewith,

State of South Carolina

York, ss. 'Sd»‘d%

Onthis _7_ day of July 2009, before me, the undersigned notary public, personally

appeared Xee Moua . proved to me through satisfactory evidence of identification,
which were personial knowledge {torm of entostory, t0 ba the person whose

name is signed on the preceding or attached document, and acknowledged to me that (he) {she)
signed it voluntarily for its stated purposae. '

(Affix Seal)

ignature

L& . T A ELIZABEYH HOSENFELD
My commission expires: A L outn Caraling™

" sy Commission Explres” ™
April 27,2017 _

. e e .
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POELAN HALLINAN & SCHMIEG, PC M

50 Beficwphip Rosd, Suite 100 ..

Mit. Laurel, ) 08054 q ow,

(856 £13-5500 . ﬁ&b .

Attomeyy for Plaintifl A —————————————
US BANK NATIONAL ASSOCIATION, As SUPERIOR COURT mﬁm‘y JERSEY
TRUSTEE FOR CREDIT SUISSE ms-r CHANCERY DFAS
BOSTON 2004-AR4 L OCEARN COUNTY

PLAINTIFF
vs " | DOCKET NO: F-29485-08
ESTHER KRISHEVSKY, ET AL. AFFIDAVIT OF SERVICR
DEFENDANT (S} ' Cort of Servios purveani o K. 4:4-3(¢)
I % I

Person (o be served (Name & Address): Exther Krishevsky

577 8" Street

Lakewood, NJ 08701

Fapers Served: and i

Bervice Dala:
S et NS __ oo _/;:L/_f;a_m.‘?_z.?fk
1
,_&Doﬂmdluwn:ﬁmﬂ Do ye
Left n copy with » . -
Member ower [4 yeurs of sge msiding
therin (indicate rsmve & réirionshly & righly
T VERNMERT A

SERVING A COPYON . .
¢ Yofficer { YMmaging Aget  { JRegistwed Agst  { JPerson in chrge of the Registered Offica of the
corporation  { IMunicipel Clerk ( Yotk of the Board  { YDepoty Clerk of the Board

() DirecearfAgsr. Director { ) Agent ethorized 1o sccept service

¢ ) Preaiding Officer

NAME AND RELATIONSHIR OF PERSON ACCEPTING SERVICE:

A R TN - i

Jefendant b inknewn ot kddress fornished by siiorney.
( mebmmmmMWmmmmm
Wo

pality.
{ JAddress I & complex with no directoy. BM'JAyUMIl'rIquind
{ Jio resposs on:
$worn end Scbscribed To Before Me This
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CKe+ COUNTY CLERK

E h ggcgépgusf PG GaSE
01/08/200¢ 11+58:1
@ PP CARL. V. BLOCRs oy U an

Cov. to Grasters Act - dad i lad v Corp,
Plain Langragr Rav. 101 rym

BUEAH COUNTY+ NEW JERSEY
This Deod is made on December 31, 2003
BETWEEN

320 ASSQCIATES By Jossph Yolts, legal repressnistive

whoto post officn address ig

ESTHER KRISHEVSKY
320 THIRD STREET
LAKEWOOD, NJ  0RY701

referred L 4s the Grantee, o

The words “Grantor™ and " ahall moar all Grantors and ajt Grantes Hyted sbave,

L Tranafer of Ownership. N2 /The Grantor granta and conveys (transfore ownerhly of) the proparty {callod the
"Property”™) described belew (o the tec. This tranafer is made for the sum of $1.00
One Dollars and No Cents

The Grantor acknowledges recelpt nay.
2. Tas Map Relerence, (NJS.A, 1) Muniripality of Lakewood
Block Np, " Lot No. 4 sliflor No. Acrount No.

) No s amet block or secount numbar e ¢t the dato of this Deod. (Check Bor if Applicabia }
3. Property.  Tha Property conaists of th end ali the buildings and structures on the land in
the Township of  Lakewpdi
County of Ocoun a0d State of Neg . The legat description is:

[} Please soe attached Legal Description annexd 0 and made & part horeaf. (Chaek Bax if Appicsbie.)

BEING the seme premises conveyed 1o the granto TR By dewd from Tri-Bquars Entarprines, 1 New
Jarsay Partnarship by Amelin N, Thompesn aa Ex M Estate of Wilbur J, Thompsen and ss

Admini of E Robert C. Th Py gatpd M: 2%, 19 and n the
Ocasn County Clrk's Office on December 5,19 InD 1.

SUBJECT (o easunents and restrictions of record, If any.

Propirnd by: (prid sipuers i bl rignuturs) i li‘wlcmrinnl,’.-oi;) ‘g

CLOUNIY (H DOLAN
/‘ 7 COMSRTAATION | .
J ALY TRAN L EEY,

o Y grantotRegsl ep o —r e i,
areds LA Lﬁ

13 - Dand - Dergiin xad Sale 201 by ALL-STATF. LEGAL®
A Divloios of ALL-STATE bterastioasl Inc.
wewaegaliom  EN-Z22I6I0 Pogu | .
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OCCUPANCY AGREEMENT
ARY NIJCCI6 FRISIEVS ' LR 200092245

DATE: Pecember 31, 2003
BORROWFR: ESTHER KRISHEVHKY

LOAN & 200092246
PROPERTY ABDRESS: 320 IRD STREET, LAKEWOOD, NJ 0761

The undersigned Borrower(s) of the above caplicaed property undessiand thet ane of the conditions of the boan s that
Barrower{s) oceupy the subject property and Borrower(s) 40 horehy certify as follows:

1. Borrower intends fo nccupy the property as Borrawer's primary residence.

2. Botrower Intends . octupy the property doring the 12 month perind immedisicly followlog the joan closing as the
petmacy residence of the Borrower {1e., the property will be "owner actupled”™).

3. if Borrowsr's infention changes priar 10 the Jan closing, Barrower agrees 1o poiify Lender immediaiely of thaf facs.

4. Borrower undersiands thai Lender may not make the lgan in consectton with subject property without this Cccupancy
Agreemeni.

5. Borrowsr acknowledges Lendee has relied upon the Borrower's representittlon of occupancy In seruring sald loenm, the
interes! rate or funding sabd loan.

THE UNDERSIGNED BORROWER(S) ACKNOWLEDGES AND AOREES THAT:
. ANY MISREPRESENTATION OF OCCUPANCY BY BORKOWER(S);

2. BORROWER({S) FAILURE TO OCCUPY TIIE PROPERTY AS THE PRIMARY RESIDENCE (ic, OWNER-
OCCUPIED) DURING THE I2 MONTH PERIOD FOLLOWING THE LOAN CLOSING;

SHALL CONSTITUTE A DEFAULT UNDER THE NOTE AND SECURITY INSTRUMENT EXFECUTED iN
CONNECTION WITH SAID LOAN AND. UPON THE OCCURRENCE OF SAID DEFAULT, THE WHOLE SUM OF
PRINCIPAL AND INTEREST PAYABRLE PURSUANT TO SAID NOTE PLUS COSTS AND FEES SHALL BECOME
IMMEDIATELY DUE AT THE OFTION OF THE HOLDER THEREOF ANDVOR LENDHR MAY ADJUST THR
INTEREST RATE TO BE EQUIVALENT TO THAT OF A NON-OWNER OCCUPIED L.OAN.

Borrowerls) wnderstand that It Is & Federal Crime punishable by fine or impri or both io k gly make any I:al'u
saternent conceraing any of the above facts, as applieable under the provisions of Title 16 1.5 C., Sec. 1914, .

1 declare that the fotegoing Agreement is true and correct and agree (0 sald ierms of Agreement sllowing Lesder discretion in
call lonn due snd/or adjust the Interest rate based upon any misreprrsentstion of occupancy.

Barrrert D B ESTHER KRTSHEVSKY D
Borrowsr - + e Booower ™
< S R VA MO AGE FORME - B0V 1201 "o

T Dt 1T

—




Affidavit of Title

STATE OF NEW JERSEY COUNTY OF OCEAN 88
20 Associates
say(s) under oath:

1. Representations. If only ane permon signs this Affidavit the wonda “we,” “us” and “our” shall mesn *1." “me™
and “my.” The staternenta in this AfMidavit are true tr the best of our knowledge, information and belief.

2. Name, Age and Resldence.  We have novor changod our namos or used any other names, Wa are citizeny of the
United Statos and at leaxt 18 years old, Ahe . we will liva nt_ 320 3nd Street l.ahv‘iq?g NJ 08701,

3. Ownership and Possession.  Weare the only ownetd of Property eatedat - 320 h_gws’l)rulukm NJ 08701
A e g T o called “this Property.”
We now Mortgaga this Property to Falrmont Funding, LTD. its andior

The date of the Mortgage is the same as this Affidavit, This Mortgage Is given to secure a loan of § 192,000.00 .
We are in sole poxsention of this Property. There are no tenants or other occupants of this Proporty. We have owned
thia Property since Novembar 28, 1991 . Since then no one has questionad sur ownership or
right to pozsexion. We have nover swned any Property which is next Lo this Property,

Lyl 19
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idy@jewelrysoftware.net

From: J. Eichenstein <eichensteinj@gmail.com>
Sent: Wednesday, September 12, 2012 12:26 AM
To: Idy Yoffe

Subject: papers

hello mrs yoffe
i m not ignoring you i was plain extrim busy but i will Riley try to send you papers tomorrow.
on my project B"H its moving very good. with no problem. jk




t;é'!all@lo Farotet b .
V5 Er g [y had Ty A B LI 0 r

R ERER b AL

Ligense to angaga in the buaineas of a Mortgage Banker Branch surrendarsd:
October 26, 2007 (MB-MBD)
Full Sarvice Rranch
Firat Halimark Martgage Corp.
1433 Hooper Avenue, Suite 349, Toms River, NJ 0B751
Effective Date; December 31, 2005
October 29, 2007 (MB-MBD)
Fuilt Service Branch
o
Foifrhort Funding, LTD.
1333 60th Street, Brooklyn, NY 11219
Effective Date” Dctober 29, 2007
Octoher 30, 2007 (MB-MED)
Full Service Branch
Countrywide Mortgage Veniures, LLC d/bia Hudsan Home Loans
w1
B

Additianal DBA(S) MorthEast Premier Mortgage
Maobility Home Loans

Heritage Morigage

CMV Home Loans

IHL Mortgage

Community Wide Mortgage

55 South Mair Street, Swite 240, Napervilie, )L 80540
Effective Date; October 29, 2007

Mt 4 AT RAD BADTL

Exhibit 11
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idy@jewelrysoftware.net

From: J. Eichenstein <eichensteinj@gmail.com>
Sent: Wednesday, September 12, 2012 12:26 AM
To: Idy Yoffe

Subject: papers

hello mrs yoffe X
i m not ignoring you i was plain extrim busy but i will Riley try to send you papers tomorrow.

on my project B"H its moving very good. with no problem. jk

1hibit 2o
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EAIRMONT CAPITAL LLC

Jotober 10, 2007

Mr, Joseph grishevsky

a/k/a Mr. Joseph gichenatein

Gardea\- Terrace LLC

677 8% Street

akewood, NJ Qt701 ..

ter for a $1,000,000 1and lcan secured by a

Ra: Commitment let
£irat mortgage on the 134 acrea located at Rosemwond Road. and ‘
{s-B-L No. 30-1-11} in the Town of Fallsburd, NY -

gilver Lake Roud

i paar Mr. Krishevsky:
We are pleased to inform you that we intend to maka'availapie to
you the maximuri sum of §1,000,000 (the »loan®) which shall be T

land loan on the propezty located at’.

" gacured by & firet mortgage
‘the abovementioned address in Fallsburg, NY. The loan is being ¢

:mada subjact to the following conditions:

" Borrower: Garden Terrace L1LC

. Guarsantor: Mr. and Mra. Krishevsky, Michel Krishevsky and Shmhei:

 Finkelsteln, who together axe 100% of the membexs of the . Borrower
“are jointly and severally liable for the obligations of this loan.

' Loan amount: $1, 000,000

rinancing: There can be no othexr lians, mortgages OX
All real estate taxes must be

%judqments prio:: to this mortgage.
curcent. There shall be no mechanics' liens or noticas of

?51R intention filled.
. ¥nteraest Rate: 14k per annum.

i, Monthly payaents: Monthly installments of interast only. Pigase .

" note that inte-ast payments are due the first of each menth and @ S

. grace period of 5 days is givan. . g '
Parm: One year with option to renew for an additional year it al;"r“
intoraat paymeits were made on a timely basis and 1f a one point -

. extension fee is pald with & written request to be made 30 days

“prioxr to the die date. 2

[

Ex hibit 21




MAY. 17,2010 12: 46PN NO. 4000 P,

ASC=3

May 8. 2010
ASC 1oan Mumber: 106-1205031080 \
Rorower Name: ESTHER KRISHEVSKY

TProperty Address: 320 3RD ST
LAKEWQOD, NJ (08701

Doar ESTHER KRISHEVSEY

In respanse to your reques!t far a sale of the above referenesd property, for less then the total payoff of the
mortgage loan. America’s Servicing Company ("ASC™) herehy agrees 10 the =hort sale berween

ESTHER KRISHEVSKY, the sellers, and

OCEAN HOLDINGS NI LLL. the buyer, and will release it lien, contingent upen the following terms:

1, With s purchase price of 51 15.000.00 in which the required minimem net procesds for ASC loan aumber
106-1205031080 should be no Jess thas $106,050.00. The ceutiement/closing is scheduled on

or bafore 06/07/2010.

2. The approval letrer is void afier the oiosing date above. Ifen cxtension of the closing date 18 requeated and/or
approved, then per diem interest will be charged through the closing date.

3. Buyer(s) and seller(s) cannot be atded, removed changed or substituted witheut prior written gpproval of ASC.
4, Any pasignment of contract is nul] and void. Under no circumstances can the contraet be ausiened.
5. The property is being sold in "AS 1s™ condition. No repairs wifl be made o7 poid owt of proceeds.

6 The transaction has 1o be a0 "Amns Length Tramsnotion™. The buyer(s) and seller(z) cannot ba reluted
through family or buginess inlerast.

A copy of the Final HUDI Seulement Statetoent must be faxed to ASC within 48 hours of closing. This fax should be

gent to 866-447-9516 or cmailed to Brian Fuhr@wedisfargo.com.
Do not close without an approved HUD1 Settlement Statement from ASC.

-3

§  INMNQEVENT SHALL THE BORROWER RECEIVE ANY FUNDS FROM THE SALE OF THES PROFERTY,
Any surplus Funds sbove the agreed upan short sale purchase price Bt 1he time of closing is the
exclusive propeny of ASC and shall be made payable to ASC. The borrower(s) also waive their rights to any
cscrowed funds or refuads from prepaid expénses.

9, The Follpwing ilems are in agresment to be paid ot cloging:- see attached preliminary HUD/not sheet for detail:

. 3ad fien-if applicable to reesive: N/A
. Commission paid to be no more than §5.750.00
- Sellers concessions N/A
. Remaining Serliement cxpense $3,200.00
v Borrower Payment

Cash at Closing N/A

Promissory nele N/A
. Othar HUD1 Credit NiA

Exhibit 22
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