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Dear Bir/Madam:

This firm represenis Wells Fargo Bank, N.A. in the above-referenced matier.

filing, please find the following documents:

Enciosed for

1. Memorandum of Law regarding Pre-Judgment lmterest and Other Costs;

g\é

Certification of Diane A, Bettino; and

3, This Certification of Service.

Thank you for your assistance with this matter.

Very traly yours,

Enclosures

ce:  The Hon. Margaret Mary McVeigh, P.J. Ch. (Vig Hand Delivery)

Margaret Lambe Jurow, Esquive (Via Email)
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REED SMITH LLP

Formed in the State of Delaware
Mark 8. Melodis, Esquire

Diane A, Bettino, Esquire
Princeton Forrestal Village

136 Main Sireet, Suite 250
Princeton, New Jersey 08540
Tel, (609) 987-0050

Attorneys for Wells Fargo Bank, N.A.

IN RE APPLICATION BY WELLS
FARGO BANE, N.A. TO ISSUE

CORRECTED ROTICES OF INTENT

TO FORECLOSE ON BEHALF OF

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
PASSAIC COUNTY

DOCKET NO.: F-009504-12

IDENTIFIED PORECLOSURE CIVIL ACTION
PLAINTIFFS IN UNCONTESTED
CASES
CERTIFICATION OF
DIANE A, BETTING
I, Disne A. Bettino, do hereby certify as follows:
1. 1 am an attorney-at-law in the State of New Jersey and & partner with the law firm

of Reed Smith LLP, attorneys for Wells Fargo Bank, N A in the above-captioned action,

2. Attached hereto as Bxhibit 1 is a true and coreot copy of the unpublished

Appellate Court decision in Alsentzer v. Bulboff, 2005 WL 3701461 (App. Div. 2006},

3. Attached hereto as Exhibit 2 is a true and correct copy of the recorded mortgage
between borrower Clayton 8. Plerce and lender First Horizon Home Loan Corporation dated

Janary 26, 2006.

4, The foregoing statements made by me are true and [ understand that I am subject

to penalty if any of the foregoing statements are willfully false.



IHane A, Belting

Dated; December 3, 2012
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CIVIL ACTION

WELLS FARGO BANK, N.AS BRIEF REGARDING PREJUDGMENT
INTEREST COMPUTATION AND OTHER COSTS



L Preliminary Statement

At the November 15, 2012 Final Hearing on Wells Fargo Bank, N.As ("Wells Fargoe™)
Order to Show Cause (“OSC™), this Court heard argument from amicus curice Legal Services of
New Jersey {“Legal Services™! and Wells Fargo on the issue of computing prejudgment interest,
considering any deiays that may have ocowrred in forecloswre actions. The Court ordered
simultaneous briefing from Wells Fargo and Legal Serviees.

Wells Fargo requests that the Court adhere to the weil-established law in New Jersey that
requires enforcement of the plain torms of the prejudgment interest provisions to which
borrowers and lenders agreed when the loans were originated. New Jersey case law dictates that,
because the borrowers and lenders agreed to prejudgment interest rates within morigages and
noles, those inferest rates must condrol, and the Court should not employ equity to alter thoss
rates,  Further, even if the Court looks bevond confract law, the equities in this matier favor
Wells Fargo, Any delay was not caused by Wells Fargo and ultimately, the delay in moving the
foreclosures o final judgment and then sheriff sale has benefitted Foreclosure Defendants, to the
detriment of Wella Fargo,

Legal Services also argued, vaguely, that the final judgment amounts should not include
late fees and property preservation foes. However, as with prejudgment interest, those are costs
that are usually permitied by the contracts and the lmposition of such costs are upheld by the
New Jersey courts, Indeed, the mortgage of Legal Services client Mr, Clayton Plerce permits the
lender to recover these types of costs. Furthermore, in addition to being sgreed-upon costs that
will be incurred in the event of a default, such costs are necessary to preserve the properties as

well s the cornmunity in which the properties reside.”

" Wells Fargo agreed to sxclude attorneys’ fees and costs in the Corrected NOIs, Those are the “fees and costs”
referenced in the CGuillaume decision and the catepory of costs that & trial court could “reduce” when considering 1

S



Finally, as detailed in Point 1V, during the past two years, MNew Jersey has experienced an
actual and an effective stay of foreclosures due to various issues, including new Court Rules and
binding Court decisiong that caused uncertainty and ultimately, delay. Wells Fargo has been
involved in, and at the forefront of, those events during these two years and has not delayed or
caused delay, Ultimately, however, if this Cowrt were to accept Legal Services’ position, it
would put Wells Farge in  worse position than if it had elected instead to file individual motions
in the pending 3,300 cases or had dismigsed them. Such a decision would be inequitable because
Wells Fargo followed the direction of the Supreme Court’s April 4, 2012 Order when if filed the
first OSC, which paved the way and assisted in developing this entirely new process for other
servicers,

For the reasons set forth herein, Wells Fargo requests that the Cowrt deny the request of
Legal Services in His entirety,

ik Porsuant to Binding New Jersey Law, This Court Muast Uphold The Contractual
Interest Rates to Which Borrowers and Lenders Have Agreed Upon

In its opposition to the OSC, Legal Services argued that this Court should, and can, apply
the prejudgment interest rates of R, 4:42-1, rather than the contractoal interest rates. See Qotober
1%, 2012 letter, Legal Services acknowledges that borrowers have agreed 10 interest rates within

lcan contracts. See, e October 18, 2012 letter (“These loans . . . include high rates of

interest.™). MNoenetheless, Legal Services believes thai, because the foreclosures have been
delayed in moving to sheriff sale, the Court can ignore those contractual interest rates and

impose a lower rate of interest than the one that the parties agreed to when the loans were issued.

remedy to cure an NOI, Legal Services is referencing a completely different set of costs and thers is nothing in the
Guillaume decision or the FFA that speaks fo or would authorize the reduction of these other, contractually
permitted costs. See M.J.S.A. 2A:30-57(b)(3) (referencing “attorneys’ foss and costs™).

¢
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That argument fails, as New Jersey cowts have consistently held that once parties agree
to a contractual interest rate, i.¢. the rate within a note and mortgage, that raie serves as the

prejudgment interest rate, Shadow Lawn Savings and Loan Association v, Palmarozza, 190 N

Super. 314 (App. Div. 1983); Mid-Jersev National Bank v, Fidelity-Mortgage Investors, 518

F.2d 640 (3d Cir, 1975),
The Appellate Division squarely addressed the issue of computing pre and post-judgment

interest rates in Shadeow Lawn Savines and Loan Association v, Palmarczza, 190 NI Super.

314 (App. Div. 1983). In that case, the Palmarozzas had executed to Shadow Lawn Savings and
Loan Association (“Shadow Lawn”) & mortgage and a note, which contained an interest rate of
9.5% per year. The parties disputed the proper computation of interest, specifically, regarding
whether Shadow Lawn could collect compound interest, Id.

The Appellate Division found that Shadow Lawn could not charge compound interest
because the note and morigage did not provide for such interest. Id, at 317. The Court stated
that, “if a different effective rate of interest is to apply after defanlt . . . this is a term and
condition that should be negotiated by the parties and expressly set forth as part of their
agreement.” Id. As such, the Court focused on and upheld the express contractual terms to
which the parties had agreed.

After determining that compound interest did not apply, the Appellate Division
explained the proper computation of prejudgment interest to be applied after default. Id. at 318,
Again, the contractual terms conirolied:

The total unpaid principal and accrued interest should be determined as of the

date the mortgage was declared in default and the full debt accelerated. From that

date until the date of entry of judgment, interest will run at the contract rate of

9% per annum on the full unpaid principal and interest due as of the dale the
morigage was declared in default,



1d. {emphasis sdded). Thus, in Shadow Lawn, the Appellate Division made clear that

prejudgment interest {follows the terms of the note.
Since Shadow Lawn, New Jersey Courts have reiterated and reinforeed the principle that

prejudgment inderest is computed in accordance with the terms of the contract. R, Jennings Mfg,

Co., Ine, v. Northern Eleetric Sapply Co., Inc., 286 N.J. Super, 413 (App. Div. 1993); Estate of

Kolker, 212 NI, Super. 427 (Law Div. 1986). For instance, in Estate of Kolker, the Court
explained that “creditors whose claims Include contract interest are entitled {o recover that

interest as of right, along with principal, as part of their overall claim.” Estate of Kolker, 212

N.J. Super. at 439, And, in R, Jennings Mfe, Co., Inc., the Appellate Division cited both Shadow

the cases to contract claims prior 1o, and after, judgment” R, Jennings Mfg, Co. Inc., 286 N.J.
Super. at 417,
Further, the Third Circuit has reached precisely the same conclusion while applying New

Jersey law. Mid-Jersey Natiopal Bank v, Fidelitv-Mortgage Investors, 518 F.2d 640 (3d Cir,

1975), superseded by statute on other grounds. In Mid-Jersey National Bank, the lender filed an

action against the borrower seeking damages based on the defendant’s default on the note. One
of the issues in the case involved the amount of pre and post-judgment interest that the plaintiff
should receive.

Reparding prejudgment interest, the Third Circuit concluded that the rate should follow
the terms of the agreement between the parties. Id. at 645, As the Cowrt explained, “for the rale
of pre~-judgment inferest to be equitable #f should veflect the rale fixed by the parties inan arm’'s

length fransaction.” Id. {emphasis added),



The foregoing cases make clear that, in New Jersey, once parties have reached a
contractual agreement as to the interest rate, the computation of prejudgment interest must reflect

the terma of the contract,

o~

fails as a matter of law. Both the lenders and the borrowers must honor the contracts to which

they agreed, and the coniractual prejudgment interest rates must apply.

I11,  Where the Parties Have Agreed fo a Contractual Prejudgment Interest Rate, the
Court Does Not Have the Discretion to Award a Different Amount of Prejudgment
Interest
Legal Services stated, in ite opposition to the OSC, that the “court has discretion to

impose the contract rate of interest or the pre-judgment rate of interest or some other equitable

rate or none at all in contract matters inchuding mortgage foreclosure maiters.” See October 18,

20172 letter. This contention lacks any actual legal basis.
in suppert of that argument, Legal Services cites Comment 2.1 to R, 4:64-2, whic

provides that, “in calculating the amount due . . . there may be three discrete interest periods:

until default, assessed at the contract rate; between default and judgment, assessed either at the
contract rate or by the court . . . ; and post judgment, assessed in accordance with R, 4:42-11(a).”

Pressler & Verniero, Rules Governing The Courts Of The State of New Jersey, Gann (2013,
That Comment does not, as Legal Services suggests, state that the Court has discretion to

award either the contract rate of interest or another rate. Rather, the Comment only indicates that

two different rates may apply — that is, when the parties have explicitly agreed to a specific

prejudgment interest rate in a contract, and when the parties have not agreed 1o a contractual

prejudgment interest rate. If there is a contract rate, the contract rate applies,



The case law and Comments to the Court Rules underscore the distinction betwesn these

In other words, Courts must apply the contractual interest terms, rather then equitable prineiples,

when the contract specifically provides for prejudgment interest.

sciaes, PG, the Supreme Couwrt of New Jersey faced the
question of whether the “plaintiff was entitled to contractual prejudgment inmterest on
accumulating overdue accounts receivable.” 175 N.J. at 542, Under the terms of the confract,
the Township had obligated itself to pay prejudgment interest:

should the TOWNSHIP fail to issue a check in payment to the ENGINEER within

seven (7) days after approval of such payment at the regularly scheduled

TOWNSHIP meeting, the ENGINEER chall be entitled to inierest on the

approved portion of the inveice computed at the prime interest rate from the date

until the date of payment,
1, at 539, The trial court applied equitable principles and denied an award of prejudgment
interest besause, in the court’s visw, “the plaintiff hald] not shown overriding and compelling
equitable reason to justify such an award.” Id. at 541,

However, the Supreme Court of New Jersey determined that the trisl cowt had erred by
overlooking the contract’s clear terms, which provided for prejudgment interest, As the Supreme
Court explained, “the Township as a public entity, like a private enterprise, has obligated itseif

contractually to pay prejudgment interest . . . In the face of those contractual provisicns, the

Township, as any private entity, must be required 10 comply with is contractual obligations.”



fd. at 542 {emphasis added). The Supreme Court thersfore did not permui the application of
equitable principles when the parties had agreed to prejudgment interest in the contract, even for
a public entity.

Conversely, equitable principles can dictate the computation of prejudgment interest i
the absence of a contractual agreement as 1o prejudgment interest, Courts have explicitly drawn

this distinction. Estate of folker, 212 N.J, Super. at 43%-440. As previously explained, in Estate

of Kolker, the Superior Court of New Jersey, Law Division stated that “creditors whose claims
include contract interest are entitled to recover that interest as of right.” Id. at 439, The Court
contrasted such prejudgment interest created by contract with & situation where parties did not
agree contractually to a specific rate of prejudgment interest:
Prejudgment interest usually stands on & different fooling than post judgment
interest or contract interest . . . [Tihe allowance of prejudgment interest in
contract and contract-like actions, even on liquidated claims, is not a litigant’s
right but rests rather in the court’s discretion, required to be exercised with
squitable principles and considerations in mind,
Id, at 439-440. Thus, in contract cases where the parties do not agree to prejudgment interest,
equitable principles can apply; but where there is 2 contractual pre-judgment interest rate, that
must be honored and upheld.

In a more recent, but unpublished, decision, the Appellate Division cited to the Supreme

Court’s decision in Van Note-Harvey Associates, P.C. and reiterated and reinforced the rule that,

where there is a contractual interest rate, the contractual terms conirol over equitable principles.

Alsentzer v. Bulboff, 2005 WL 3701461 {App. Div. 2006} (unpublished). The Appellate

Division explained that, “allthough the allowance of interest in contractual actions is generally

governed by equitable principles, such principles are inapplicable when the rate of interest is, as



here, determined by contract” 1d. at *7 {emphasis added) (citing Yan Note-Harvey Assocs., 175

NI at 541-42).
In the mortgage foreclosures at issue, the borrowers and lenders previously agreed to

contractual prejudgment interest rates. For instance, in the foreclosure matter of U.S, Bank, N.A,

v. Clavton Pierce, (docket number F-29698-08, in Union County), Legal Services represents Mr.
Pierce. The Note that My, Pierce executed contained an agreed upon interest rate of 7.9%,

Such interest serves the function of compensating a lender “for lost earnings on a sum of

money to which it was entitled, but which has been retained by another” Sulcov v, 2100

, 303 N.I Super. 13, 43 {App. Div. 1997). And, under New fersey law,
the Court may not, as Legal Services suggests, fashion an equitable or discretionary amount of
prejudgment interest. If the Court lowers the prejudgment interest rate to which the parties have
agreed in a contract, the Court will ignore Supreme Court of New Jersey precedent. See Yan

Note-Harvey Associates, P.C., 175 N.J. at 542, Legally, the computation of prejudgment interest

must follow the terms of each individual contractual agreement between a borrower and lender.

V., Wells Fargo Has Acted Expeditionsly, and Any Delay Does Not Justify Deviating
from the Contractual Prejudgment Interest Rates or Decreasing Other Costs

In its opposition to the OSC, Legal Services contends that, due to the delay foreclosures
have experienced, the Court should adjust the prejudgment interest rates. This argument must
fail, as it completely overlooks: {A) the fact that any delay has harmed Wells Fargo and
benefitted borrowers; and (B) the fact that Wells Farge has prosecuted its foreclosures as
expeditiously as possible, given the significant legal and process uncertainties that are well
known to this Court.

A, Any Delay Has Harmed Wells Fargo and Benefitted Borrowers

s



To the extent the Court looks beyond the plain, contractual terms and considers the
judicial delay as part of the analysis, it should find that the equities favor Wells Fargo.
Therefore, any delay should not detract from the interest due to Wells Farge under the
contractual interest provisions. Rewriling the contractual interest provision would result in a
highly ingguitable result,

Contrary to Legal Services’ suggestion in its opposition to the OSC that “the delay has
been extremely prejudicial to homeowners,” borrowers have not suffered any harm due to the
delay. In fact, while the foreclosures have remained frozen, borrowers have avoided the
substantial burdens of making mortgage pavments and paving property taxes, homeowner's
insurance, and flood insurance, As the servicer, Wells Fargo has taken on the burdens of paying
the property taxes, homeowner's insuranee, and flood insurance on behalf of borrowers who
defaulted on their morigages.

Legal Services’ case involving Mr. Clayton Pierce exempiifies how Wells Fargo takes on
those burdens when borrowers default on their loan obligations. To this point in time, Wells
Fargo has advanced almost $50,000.00 on Mr. Plerce’s behalf for escrow disbursements for taxes
angl insurance,

Additionally, while prejudgment interest has continued to accrue, borrowers will likely
never realize the burden of paying that accrued interest. This is because, in most cases, after the
sheriff's sale takes place, Wells Fargo does not exercise its right to pursue deficlency judgments.

Qee N.JE.A. 2A:50-2 (“Except as otherwise provided, all proceedings (o collect any debt secured

by a mortgage on real property, shall be as follows . ., Becond, an action on the bond or note for

any deficiency, if, at the sale in the foreciosure proceeding, the mortgaged premises do not bring

210 -



an amount sufficient to satisfy the debt, interest and coats.”). The Court recognized this at the

November 15, 2012 hearing;

12 The other thing that I haven't seen, howaver,
13 are acrions For deficiencies. and so white these

14 rmumbers, while the interest rate and the amount of

15 judgment may be troukling to homeowners, I have not

16 sesn except perhaps in commercial settings, plaintiffs
17 Fiting deficiency motions. and so maybe what we are
18 Yooking at 15 form over substance.

Trangeript, November 15, 2012, p. 74, Insicad, Wells Fargo generally only collects on proceeds
from the sheriff's sale and therefore incurs losses due {o decreased property values. This has
caused Wells Fargo harnm and substantial burdens.

Furthermore, Wells Fargo has no incentive oF interest in delaving the foreclosure process.
The lender canmot recoup any of its losses on a non-performing loan until it receives the proceads
from the sheriff’s sale, so delaying the foreclosure process delivers absolutely no benefit to the
Jender. Conversely, borrowers clearty benefit from an elongated foreciosure process, as they can
remain in their homes for additional time without paying their monthly obligations under the
note and morigage,

Ironically, while arguing that the delay has harmed borrowers, Legal Services actually
also requests more judicial process, not less. In doing so, Legal Services undermines its own
argument.

Legal Services’ (October 18, 2017 obiection makes multiple requests for remedies, which

would involve vet more judicial process which in turn would cause additional delay. Those

proposed remedies include:

1
o
it

3
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v
Ex
&

% Individual hearings for borrowers who objected to the O8SC, regardless of
form of the obiection {oral, written, ste. ) and

& Referral of matters to the vicinages where borrowers allege that Wells Fargo did
not process loan modification applications properly.

At the November 15, 2012 Finel Hearing, Ms. Jurow also orally requested that every obiecting

borrower receive an individual hearing:

2 MS. JURDW: Your Honor, what you can do
19 though is you can give everyoene who's cbhjected an

1% vppertunity for a hearing.  vYou can let those go to the
12 individual vicinage judges. Ir is fewer than I think a
13 ventir of a percent of the peacple who objected. Tha
id people who reached out and sald I want o be heard, I
1% want my day o court.  Zudges do have the abiTity to
18 issue differem remedies. They do have the ability 1o
17 dismiss cases. They do bave the ability to order
18 pguitable remedies,

Transeript, November 15, 2012, p. 56. Clearly, Legal Bervices” requested remedies would have
tarther prelonged the foreclosure processes had this Court accepted those arguments,

Legal Services cannot have it both ways. Legal Servives cannot simultaneously and
credibly argue that judicial delays have prejudiced borrowers and then argue that additional
judicial process {and delays) would benefit borrowers, Legal Services’ argument regarding
prejudice and delay raust fail, and the Cowrt must therefore enforce and uphold the agreement
upon contractual prejudgment interest rates,

B. Wells Fargo Has Prosecuted its Foreclosures Expeditiously

To the extent that Legal Services suggests that Wells Fargo has not prosecuted

foreclosures in a prompt manner, it is incorrect. The past several years have involved large-scale

=12 -



changes in the legal framework of New Jersey’s residential mortgage foreclosure process. Those
changes, along with an increase in the volume of foreciosures, have led to uncertainty and delays
in the foreclosure process. But Wells Farge has always prosecuted its foreclosures as
expeditiously as prudently possible. In fact, Wells Fargo has been at the forefront of clearing up
legal unecertainties and pushing along foreclosure cases.

The first change to the legal landscape came in December of 2010, when the New Jersey
Courts, on an emergent basis, amended Court Rules 1:5-6, 4:64-1 and 4:64-2, 5ee December 20,
2010 Order.  Those amendments required that counsel for Foreclosure Plaintiffs attach a
Certification of Diligent Inguiry (“CODI™) as to the accuracy of foreclosure documents and
factual assertions. R. 4:64-2(d). Initially, Counsel for Foreclosure Plaintiffs in all uncontested
residential foreclosure cases pending entry of judgment were ordered to file and serve ¢ CODI by

February 18, 2011, Ses December 20, 2010 Order Various interested parties submitted

comments on the new Rules, including issues and problems with implementing those new Rules
as originally composed. The Supreme Court of New Jersey had not scught public comment prior
to amending the Rules consistent with the ordinary Rule adoption process, but, on Janvary 31,

2011, it retroactively sought public comment, See January 31, 2011 Order. At the same time,

Chief Justice Rabner ordered an indefinite extension, “until further order,” of the time for

Foreclosure Plaintiffs’ counsel to file a CODI in wncontested foreclosure actions pending entry
of final judgment. Id (emphasis added). After a period of public comment, the Supreme Court
issued revised Rules governing CODIs on June 9, 2011,

On December 20, 2010, the Court also issued an Order to Show Cause to the six largest
servicers, including Wells Fargo, concerning certain foreclosure processes, The Order to Show

Cause required Wells Fargo to demonstrate to the Cowrt that its foreclosure procedures were

13 -



comnpliant with the law, including the newly enacted CODI requirement. Over the next six {6}
months, Wells Fargo worked with the Court and the Special Master appointed to that provess.
On August 15, 2011, the Special Master issued a recommendation to the Court to approve the
processing of Wells Fargo’s foreclosures as servicer.  Judge Jacobson adopted the
Recommendation on that same day, August 15, 2011,

Right around the same time that Judge Jacchson cleared the path for foreclosure
processing by Wells Fargo as a servicer o continue, another hurdle arose which stalled
foreclosures. On August 8, 2011, the Appellate Division issued a decision for publication in

Bank of New York v. Laks, 422 N.J. SBuper. 201 (App. Div. 2011), which caused immediate

havoe. In Laks, the Court held that if the NOI failed to adhere to the strict requirements of the
FFA, the Court was deprived of subject matier jurisdiction and such a case must be dismissed

without prejudice. Laks caused great uncertainty because the Supreme Court Order required

retroactive application of the new CODI requirement to pending foreclosure cases,
Several months earlier, however, Wells Fargo had actually obtained a different decision

from a different Appeliate Division panel on the issue of the NO! requirements of the FFA. In

Appellate Division held that the NOT that ooly listed Wells Fargo, the servicer, but not the
lender, was sufficient because it put the defendant on notice of all of the information he would
need to try o cure a default of his loan. The defendant, represented by Legal Services, sought
review by the New Jersev Supreme Court. After the Laks decision was issued, causing a split in
the case law, Wells Fargo inmediately withdrew its opposition to the Guillaume Petition (o the
Supreme Court and joined in Legal Services” Petition. The Supreme Court agreed and took the

case on an emergent basis. The Court heard argument on November 30, 2011, and decided the



malter on February 27, 2012, US, Bank National Association v, Guillaume, 209 N.J. 449

(2012}, In rendering its decision, the Court noted “{iln the wake of Laks, supra, there is 3
conflict in the case law with respect to a remedy for a violation of NLLS AL 2ZA:50-36(0)(1107

Guillaume, 209 N, at 473 {citation omitted). The Cowrt overruled Bank of New York v, Laks,

422 N.J. Super. 201 (App. Div, 2011} and finally settled New Jersey law on the proper remedy
for a technical violation of the FFA’s NOI requiraments,

To toplement the Supreme Cowrt’s decision, on April 4, 2012, Chief Fustice Rabner
entered an Order authorizing the Honorable Margaret Mary McoVeigh, P.1.Ch. and the Honorable
Payl Innes, P.LCh, to entertain swmmary getions by Crder to Show Cause as 10 why corrected
NOI should not be allowed to be served in pending pre-judgment, uncontested foreclosure cases.

April 4, 2012 Ouder, Wells Fargo filed the first application on May 29, 2012, and the present

matter ensued. This Court has noted that the aliernatives to this summary procesding of sither

dismigsal or individual motions, would not assist anyone in the process:

23 chance., and I don’t think that dismissal of cases
22 randomiy and wholesale s an answer to the problem,
2% It's not going to help the plaintiffs, it's ot going
24 to help the deferxlants. Commcinued delay, vou're

25 correct, is a probiem,

3

i3
Transcript, Movember 15, 2012, p. 73, And in June, this Cowrt noted that the Supreme Court
issued the April 4, 2012 Order to provide for summary action that was filed by Wells Fargo and

that individual actions would create an overwhelming problem for the Courts:



"

25 T think thar there 15 a goal by the Suprems

20

i court that this be done in a bulk fashion, thar it not
2 be done on an individual basis. That we don't have our
3 vicinage judges dealing with thossands of cases one at
4 a time, That would, in facr, create an pverwheiming

5 probiem Tor the Court.

Transeript, June 7, 2012 at p. 20

As each legal issue has developed in New Jersey over the past fow years, Wells Fargo has
been at the forefront in attempting to promptly resolve the thorny issues. And Wells Fargo has
expeditiously moved along its foreclosures, 1t worked diligently with the Speclal Master to
receive approval of its foreclosure processes and was the first major bank to follow the Supreme
Courl’s Apdl 4, 2012 Order and institute the present O3C,  As noted previeusly, this Court
cannot put Wells Fargo in a worse position for following the Order of the Supreme Court than it
would have been if it had filed Individual motions in over 3,000 case or had dismissed all of the
vases, thereby causing yet other issues and potential problems.

Y. This Court Should Mot Reduce Any Contractually Permissible Inspection Fees or
Appraisal Costs

%

In Guillaume, the Court held that a trial court has the discretion to fashion a remedy for a
vinlation of the FFA NOI requirements.  The Court stated that & trial court could order a cure of
the NOCI and could alse reduce the aftorneys’ fees and cowrt costs incurred in the foreclosure
case, citing o N.LS.A, 2A:50-57(0)(3). Guillaume, 209 M., at 387, In attempting {0 offer the
full host of remedies outlined in Guillaume, when Wells Farge {iled this OSC, Wells Fargo

voluntarily agreed up front to exclude all attomeys” fees and court costs from the Corrected

WOIs, not just reduce those fees, This Cowrt entered that OSC,



However, very late in this process, Legal Services vagusly raised for the first time the
issue of eliminating other types of costs that are permitted to be charged under the loan
contracis, such as late fees, appraisal costs and inspection costs. The preceding analysis of New
Fersey law concerning upholding the contract interest rate spplies with equal force to other

contractually permitied fees and costs to preserve the property/collateral. See, e.g. Alsentzer,

2005 WL 3701461, at *7, wherein the Appellate Division upheld the award of Izte fees that were
contracivally agreed upon in the promissory note.

in Alsentver {discussed above}, “plaintiff Mark Alsentzer filed suit againsi defendamt
Stephen Bulboff seeking recovery of an unpaid balance of 3300,000 allegedly due on a
promissory note, plus inferest, penalties and attomey’s fees™ Id at *1, The promissory note
provided for interest at 9.5% per vear and for “a late charge of five cents for each dollar overdue
for g period in excess of ten days.” Id. at *2, *7. Nonetheless, the Chancery Division “only
allowed two vears of prejudgment interest, finding that term ‘reasonable’ as the result of
Alsentzer’s perceived delay in obtaining judgment on his claim. Late fees were similatly
limited.” 14, at *7. Kelying on the express terms of the contractual agreement, the Appeliate
Division overruled and reversed the lower court: “we reverse, finding no basis in law for the
court's determination not to honor the terms of the nete and no cbligation on the part of
Alsentzer to mitigate his damages by moving more swifily.” Id. Further, the Appellate Division
determined that equitable principles “are inapplicable when the rate of inferest is . . . determined
by contract.” Id. The Appellate Division not only required that prejudgment interest follow the
contraciual terms, but also increased the late fees, which had been limited due to the alleged

delay. Id,

217 -



For a concrete example of the contractually permitted foes, Legal Services’ client Mr,
Pierce’s mortgage contains & provision that permits the lender to recover from Mr, Pierce all
amounts that are advanced to secure and to protect the property. See Pierce Mortgage, paragraph
9, a true and correct copy of which is attached hersto,

Furthermore, in addition to the fact that the contracts at issue fypically allow such
charges, these amounts are incurred in the necessary servicing of the contracis, For exampie,
when a loan goes into default, Wells Fargo hires third party vendors to undertake property
inspections to determine the status of the property.  Property inspections reveal whether
properties are abandoned, which then requires Wells Fargo to properly secure the
property/coliateral to prevent vandalism and blight. As the Court is aware from this OSC, many
of the properties af issue in this case are now vacant.  In addition, such inspections may reveal
that the property is in need of repalr and/or maintepance. Such actions, including securing,
repairing and maintaining properties benefit the neighborhoods and community as a whole
because these actions prevent vandelism, arson, blight, etc. which might spread to the
neighboring properties. Thus, in addition to the fact that the contracts st issue typically permit
the lender to pass these costs along in the evem of default, the equities favor allowing Wells
Fargo to collect such amounts as the servicer for the lender.

Fipally, the Fair Foreclosure Act zlso speaks to the collection of late fees when a
borrower is seeking to reinstate. Section 2A:50-57 of the Act provides borrowers with the

right at any time, up fo the entry of final judgment or the entry by the office or the

court of an order of redemption pursuant 1o subsection g. of section 11 of this act,

to cure the default, de-accelerate and reinstate the residential morigage by

tendering the amount or performance specified in subsection b. of this section,

[1d. {emphasis added}.]
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And subsection “b” siates that, “to cure a default under this section, s debior shall . .. (4) pay all
vontractual late charges, as provided for in the note or security agreement,” Id. Thus, Section
2A:50-57 envisions circumstances where a Foreclosure Plaintiff files a complaint and, al some
point prior to the entry of final judgment, the borrower cures the defaull by paying off the
arrgarages, including late foes,

Wells Fargo agreed, for purposes of the Corrected NOIs, to exclude all of the aftomeys’
fees and court costs that had been incurred in the pending cases. There is no reason to go beyond
that offer because to do otherwise would unfairly prejudice and punish Wells Fargo when: the
parties previously agreed in the contracts that such charges could be collected from the borrower;
Such costs are incurred to benefit the properties and communities generally; the FFA allows for
the recovery of such amounts; and Wells Farge has diligently pushed along its foreclosures 1o the
extent that it could.

VI. Conclusion

For all of the foregoing reasons, Wells Fargo asks that this Court enforce the contractual

provisions to which borrowers and lenders agreed in thelr loan contracts and deny the application

of Legal Services in its entirety, ,-f

/ |
REED SVt LLy
£,

LA

~. Melodia

Dated: December 3, 2012
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Lendnr's pddrops s 4000 Borizon Wy, Ilvving, Texas 73063

Lepder & the morigeges under this Security lnstrament.

68 "Notet seave the promivecry tote sigasd by Boosvwer snd dated  Jamusxy 26vh, 2006

The Mots pizles that Sornowst owss Lender

TEREY BUCDRED PORTY THOOSamng & 07100 Dolisrs
(8. % 340, 000,08 ) plo interest, Borvowes Ins promised bo pay this debt in regular Periodic
Peymenis sl to pay he debs in fdll not lnter iy Pebouazy lse, 2036

0 "Property” mesw mwmm&mmmwmmﬁm&mfmm ins the

Property.”

7} "ioan® mews the debt ovidenosd By the Now, plus lnisrest, any propayment charges and late charges
s wider e Wode, and 2l v dow under O Seowity Totrement, gl tegent,

5 "Rigers” woeazs 2l Riders 6 this Security instroment (et &1 sxecutzd by Borrower, The fellowing
Riders age 6o be executed by Bomrower [obeck box sz applicablel:

I3 Adimssabte Rate Bider [ | Condominivm Rider [ Seeond Homs Rider
Balfoon Rider Plasned Uit Developmons Rider ) 1+4 Pamity Rider
V4 Rider Biseskly Paywent Rider {ubenis) ppecify]

{8} *AppHesble Law® means sl controlling applicabls federsl, wiake und locsl siswses, regalstivns,
ordigances and administrative rules and orders (Bl have the effect of law) a8 well a5 all applicable Simal,
oo o judicizl opimiom.

) "Commuplty Associsfive Duwes, Fots, snd Aessments” moars all dues, foos, avsossmente and ot
charges that are iwrposed on Horsower or e Propenty by 8 cosdomivlvw  sssociation, bomeowners
association or steailsr organisation,

5 "Fiectrowic Funds Trausler® means any wensfor of fusd, ofer &un & wamactien orighmied by dbeck,
dralt, oo similer papos instremess, which i initieted Guough %a electrosk: ermival, wlepbonic Imstrunvel,
ooy, Of magestic tage 5o =5 i onder, Dnsteuct, o authorize a Gnadcind instintion o dobit or credit an
accoumt. Swch feun imclades, bui b st Hmited io, polmi-ofsaly transles, aniomated teller mechine
wamemtions, trevsfers iniined by wlepbons, wins transfors, and autorsased clesringhouss wabors.

£ ”Es&:mw Iwm“ oo Hose Moo tial 2w desoribed in Soction 3.

(& “hikcettancons Prosesds” meams eny sompensstion, seillement, awasd of damages, or proceeds paid by
mmwgmmﬁmmmammzmcmmm in Section 5 fors ()
damnge o, oF destiustion of, the Property; (i) condemention or other titing of all o any part of e Property;
(0 comveyame io Hou of condemmationy of (iv) misreprasoniations of, or omissions a5 to, fhe value andfor
copedition of tw Propraty,

{4 "Morigage Insirmice” smesms bmswmeme poolecting Lender apuinst @ memwyrent of, or defealt o,
the Lo2n.

80 "Perlodlc Payment™ mesns the rogubuiy schedeled amoust due for (D principsd and lwerest under e
Mote, plus () any ambunts sder Section 3 of this Seourity Instroment.

0 "RESPA® mesus (e Real Betaw Seulement Provedures Act {12 U.S.0. Scobion 2601 of seq.} aud s
implementing regulation, Regalstion X 24 C.F.R. Part 3500), as they stight br ememled from thns o g,
of sz addiionsl or succsssor leghslation of regulption that governs the same wiliect matier. Az wwed in Bis
Security Instoocens, "RESPAY refers to 48 roquiements and restvictions that we inposed in vegaed o 2
*faclerafly relpted morigage loag” pven if the Lowe doss oot qualify s & "Redessally selabed mooripage loan”®
utder RESPA,
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) "Buccesses B fotorest of Borrpwer” Detsns amy party fhas has taken tithe 1o e Properly, whedns of wd
TRt paery has sesurned Boveowes's oblignions under de Fote andlor ts Security Instrument.

TRANSFER OPF RIGHTS N THE PROPERTY

This Swourity Jostrument secuses o Lember: {3 fw sepeyment of the Loun, and aff remewals, exipeions o
modifeations of f MNow: sud () the pecfomuanes of Borrower's sovesants and agrecmsents wnder this
Security Yostsumen and e Note. For tesn pusposss, Borrawss dies heeeby mengage, graot and somvey ©
Lesder the following desorited proyerty locsind in e County of

Telsn . {Typo of Recosding Ferladistion]

[ of Resordig Sarisdistiont
#11 that trach or psyesl of 1znd sz shown o5 Scheduls TR® sbttached
hevets which is incorporsted herein and msde a purt hewveof.

Propooty Account Nutgheys County: WRI-10314-T7 ity "Bl which curreptiv Do tw addrogs of

3 ROBIN RORD Yeent}
FREEOOD il , Mew lemey 07023 {Zip Todv]
{"Property Addeeag™R

TOGETHER WITE 21 e ioprovenmoly pow or heroafier ercotod on e property, end ol cssemeonts,
sppateraios, sid fixtures eow of Bareafior a pard of the progesty. All replecements sl sdditiom shmil also
he poversd by tis Seeurity Inumwasnt, AH of S fercgoing is rolbrsed o in this Seouddty lastrupei a8 e
W%mynm

BORROWER COVENANTS that Rorrowsr s lowiully ssised of the estate hereby conveyed auf b
the right o grant amd convey dw Property and st the Property is wsnsumbered, sxsept for espumbisanes of
record. Boygowsy wecrants snd witl defend goracally the Gee to e Dooperty apalost olf claims sod destmeds,
sublent 1o amy sucmniranees of vocnrd,

THIS SECURITY MNSTRUMENT combims mniform covemants for patiomd use and cosumborm
covenants with Homited variatives by jurisdicton o corstinge p woiforn seewrity betinwel coverky real
PROPEELY.

UNIPORE COVEMNANTS. Borrowor aad Lender covernt and agoes as Srliows:

1. Paviment of Prictipsl, Imiewest, Pacvow Herss, Prepeymeni Charges, and Late Charges
Borrower stal pay whes due the priocipsd of, asd interest om, the el evidemced by the Mot apd auy
prepayment chargss and Jaic charges dwe woder te Mo, Boreower fall alie pay foods for Hserow Temons
pursient @ Secton 3. Feymess due wnder the Now sod thix Seewrity lestroment siall o made In 1.3,
currenny, However, if any check oe ather instrposent received by Lender as pz%m wnder the Mot or s
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Gocmity Fnstvueont o vemwied fo Lender vigaid, Lemler may reguire et any or 2k subseguesd peymens
dus under e Not and il Seowrity Irstoumsest be toade in ome of more of the BoBowing forms, = wivoled
by Lomdar: (&) cesh: () money ondor; (0} certifisd chook, bank check, treasuree™s check or cashier’s chek,
provided any mch chrck b doawn Woo an Estimtion whose depusily wre itsured by 8 federsl agemy,
imstramenkality, of eviisy: or (6} Eleckronic Punis Tramfor.

Paymans 2o desmed vecsived by Lemder whem weceived a8 e Incation desigosted Ju e Mo or s
such ather location 58 may be designated by Lender in sccosdagre with the gutice provivions In Section. 15,
Leuder way retam any paymen of pastisl paymest If the payment of partial payments are inmificien (o bring
fhs Loan curvens, Lesiles Tizy scoopt suy pEyWest or partisl peymesd insulfichent % belng the Loan suwrrst,
withowl waiver of any rigiws heseunder or prejadics 10 i rights o refuse such paymen of partial psyments i
the Fumes. If Lender sccepis euch paymens, i shall apply suwch peymonty of the tme such pSYouimls &0
seeopted, No offsot or claim which Borrower might Teve eow of in the Futiere agsinst Londer il relleve
Borrower fom nokisg pavments duo usder the Nots and thie Sevwiy Istrument or performing s
sovananis and agresments ssoured by this Sepwity Instrument.

2. Application of Paymsents or Procesds. Bxcept as otherwise dosiribed in this Section 2, il prymenis
sccspied aad applied by Lender shatl be applisd in the following wrdvr of priority: (a) intorest o8 under be
Ntz [0} prinsipel (e nder the No@) {0} amouss Jue under Sevtion 3. Soch peymusts Ehall be apdied w
pach Periods Puyment in o osder in which &t becama dus. Any momaining sonousds siell be spplied Gt i
iate GhErges, second 10 any ofer Sy due vader e Seewrity Ingtrmment, st then o redis M principad
balance of the Nose.,

If Lender secefves a paymett fom Bowower for a delinguent Perlodic Payment which imclides 2
sufficknt wmoms 10 DaY sy late charge dte, the payment ray be applisd o Ge delingyierd puyment and e
Isio charge, If more than ope Perfodic Paymen? i cutstanding, Lender My apply asy peysiem persived from
Boseower to thw vepayment of the Feriodic Pavawsls if, s o the exioed Gt cach poviment can be paid in
§81, To the extont that any savess oxisw after de puyment is applicd 1o the full payman of @ OF MORC
Periodic Puyments, sosh excess may be epplied o sty Law charges dus. Volugary prepsyments shall be
npevtiadt frel s any propaymend changss and thes o8 Gescribed fn dw Fots.

Ay application of paymenis, ipsuanse procesils, or Miscellanso Proveeds & principal e umder the
Hote shall not extend or posipone the due date, of changs the amonst, of the Poriodic Payments.

3. Faudy for Eocrew Heme, Borrower shall pay to Lender on the day Periodie Payrwonty avs due ey
e Note, poll the Motz s peid in full, 2 suww (e “Fouds™) 1o provide fOr paymeont of anwaosy due for! {a}
sanes aod ssscssmEni wnd ofhsy Hems which tan atisle privdty over this Seeurily lnstrumest s & bon or
eocumbizanos on the Propenty: (b} lessehold paymeniz or ground renls on e Propesty, i agy; {g} premivms
for any smd all imvsmnce voquired by Lender vader Sention 5; and () Morigege Iasiine premiuns, i any,
or any fwms pavable by Bomower o Lender ip Bew of the payment of Morigege Dnewazes pwombes i
secovdance with the provisioes of Section [0, Thes ilems are calied "Bsorow Jerss, " A origination o7 8 oy
Hme duriag the term of e Loss, lesder may requir Compmnity  Associztion Dues, Fees, sud
Assezaments, if any, be escsowed Iy Borrower, aud such duss, fecr and sssossmenis ghadl be a5 Bsorow lom,
Bowower shall prompsly fursieh to Londer all gotices of amonnis @ be paikd umier s Section Barrower
shall pay Lender the Fusdds for Bscrow loms wilees Londer waives Borrowes's obligation o pay e FPusb
for sy ot oll Beorow Yeews, Lender mmy waive Boreower's obligaton © pay to Lendey Faunde for any orall
Escrow lems of ey tute, Amy such waiver may only be fn weiting. In e event of sieh waives, Borrower
sl pay divcelly, when sed whewe payable, te mmounts dus for auy Bwwow Jeos for which paymgsg
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of Pumds has bees walved by Lender and, if Leoder roquires, ehall furnish & Lowder rewsipts evidensing sich
payeenl wilhn such e period s Lender way reguize. Borroweer™s obligetion to makes suech payments aod
0 provide seeeids shall for 5} purposes b dooroed %0 Be 2 covenu® il sprssmend contideed 1 this Secusity
Enstrusnd, s¢ the phosse “covensyd and sgresmnem” is wed in Section $. I Buowrowsr is obligsied o pay
Bscrow Bems direcidy, pursaand to & waiver, s Borsower Slls o pay the amount due for an Bscrow Hem,
Lemder may Eserciss iz rights weder Section ¥ and py swch amomnt and Borrower shall then be obligated
sader Section § i vepay o Lender auy such amourst. Lender msy revoke the walver a3 0 sy o7 all Bscrow
Hems of any time by a colice given In sccordamws with Section 15 aad, wpon such revosetion, Borgower shall
pay w Londer sl Poands, and in such amomes, et are then required under this Section 3,

Lopdor mmy, at any e, colient and bold Ponde in an ssousd (o) sufficiens o permilt Lesder 8o spply
the Funds at tha thee specified under BESPA. s (b) oot o enceed the meniowen smoust o lsoder can
romptine umlor RESPA. Lender absll eotimaie the mmowst of Fowd due on s beste of cwmess dats snd
reasomable patimates of cxperditnrer of frure Breorow ltens or otherwise o scoordaee with Applicabls Law.

The Funds shell be beld in an fuatitarion whose depesits zze insured by 2 Bderal ngency, instrumensiity,
or entity (scluding Lander, if Londer is oo bstintion whose deposits ame so ingwred) of in any Podemi Home
Losa Baok, Leodsr shall apply the Pusds to pey O Escrow lan oo lster dum the tme speciBied under
RESPA, Lessier shall wot chasge Bomrower for holkling and applying the Fuucls, mumally soalyzing the
pSofow Bocouwd, of verifying Gw Esovow lema, uclsss Lender paye Borrower inlosest on Bhe Punds and
Applicshis Law parmiz Lendor 1o make such 2 charge. Unless an agresment is made In writhig or Applicabls
Law veguires indovest fo b2 peid oo e Fonds, Leuder shall oot be roquired (o pay Bomowsy any infterest ov
sarmings on the Punds, Borrower ased Londer oan agres in writing. bowover, 4t imerest shall be peid on the
Funsds, Lender shall give o Boroower, without charge, s ampsl acvovsding of the Funds w2 vequired by
HESPA,

H tete is & sirplus of Funds beld in eserow, as defined wnder RESPA, Lender shall scoout %
Bogrowsr for the exvers funds in sooovdaree with RESPA. If dere Is » shovtage of Funds held in escrow, a5
defined uader RESPA, Leuder siall oty Borrower g8 requived by RESPA, svd Borowor shall pay @
Lender the smount necossary & mwke wp the shortage in Gevordance with RESPA, bl in no mom ten 12
mostily waymens, 1T Sere i & dstolenoy of Fumis Teld lo escrow, as defived wuler RESPA, Leader chall
otify Borrower s requdred by RESPA, sud Borrowsr shall pay to Lender S amoum setessary we mabe up
e defivienny in secopdanes with RESPA, bl lo oo mors than 12 monshly peyusents.

Upon payment in Rl of all sums secured by this Security Instrument, Lender shzll prowoptly refund to
Borrower any Funds beld by Lender.

4, Charges; Liens, Borrower shell psy il toxos, ssscosmenty, charges, fines, eand impositions
anribaiebls 1o the Propesty whivh cap stiain pripmity gver this Seconily imstrumesd, leasehold paymends or
grounst remiz ow fhe Property, if any, sad Commumily Associztion DPues, Pees, aud Asseswpenis, if sy To the
sxtont thet these items are Bscrow Hems, Bovrower sholl pey e b the manweer provided in Seedon 3.

Borrower shall prompily discharge sny Uen which hes priorly over this Secwrily Instrommess unless
Bormowen: {8) agrees i wiiting to e seyment of the obligation seowrsd by the Hes i ¢ masoer sccepiable o
Lemder, it onfy 50 omg a5 Borxower is perfrming swh agrenvens; (b) conizsis the Hen o good Bith by, or
defends agaloet epforcemant of the Bon in, Jogal procesdings which in Lenders opinion operats to provent e
enforcemant of $e lien while those procesdings are pomding, but ooy il swh proceodings are
consiuded; or {¢) seeures from the bolder of e livn an sgroomen satisfictry o Lender subordineting the
fien oo this Securily lnstrimnent. If Lender determines that amy part of G Property Is sulbject to 8 loa which
can sisin priority over this Security Imtwem, Lepder mwmy give Bomowor s notive idenfifying the
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five Within 39 days of e et on which el noties i gives, Bervower thull sausty e lion or mle ome of
wmwere of Yw actions set forth sbove in tis Sertion 4.

.onder may rombre BOrower bo pay & one-Hme oherge for 4 rosd sotats may verificstion aad/or eeporting
service wed by Lender in connection with tila Loss.

. Properiy Insovance. Bosrowsr shall beep the fmprovessnis now suisting or beveafler evsuted ou e
Propesty inswed ageinst Joss by fire, bazarde boctuded within the tenn "exiended coverage,” and amy olliey
bmrards dneluding, ug not burted fo, exthoueles soxd Boods, for which Lender rogares issurmtoe. Thiz
insurance shell be wabmained in the smoumis (ochading dednetile levels) and Tor S periods Bt Lowder
sequires. What Lender requires prasusmt to the preceding santrnces can changs during the tomm of fhe Losn
The issurasce vwvier providieg Hw inswumce stadl be vhosen by Busrowsr sulject to Lemler’s right o
Sisspprove Borrower’s ohoice, wideh right shell =i be cxercied vmremtomsbly. Lender mey mepim
Borrowsr to pav, b conmetion with this Loss, either: (8) 2 one-time chargs for Toud zome detorndoation,
cortficatiors and toacking services; or (B} 2 ons-dime chaspe for flond pone deberorontion sud certification
sarvices #nd subsequent cherges esch time mmappings o shnily chunges ot which versonsbly ouight
affeat such determinetion or cenificetion. Bomrowes shall alse bo maporaible for the peyment of any e
jroposed by the Feden! Ewmergency Masspemem Apewzy n coonsction with e wview of ssy food som
detzmmimtion revelting Som an ohjection by Dorrowsr.

¥ Borrower fails o maimsin sy of the coversges described above, Lentder may oldain dnsunmine
coversge, 3t Londer's option sed Bomower's expems. Lesder & umier 1o obligaitm o pusghame any
partionlar type o7 mugund of coverage. Themfore, sxch covemge shall cover Lender, bot might or gt not
gretzet Borvower, Borrower's souity o B Puopeety, or e comeme of the Property, againat any rigk, bazerd
or Hability ead might provide grester or hsser coversge thew was pesviowsly in effect, Bosrower
ackoowiedges that fhe cost of Gw birencs coversgs 50 oblalnsd might sigeifivastly exceed the wom of
insummere Gt Borsower could have obtaloed, Any smounds disbursed by Lender uoder ibis Soction 3 sbell
becume additionsl dete of Besrower sovumd by s Jeourity Intromwes. These amwienis shall bear inforest ot
the MNote raby foom the dale of dishursemmens and shall Be pavaide, with such bserest, upon ootice from Lepder
o Borrowsy sequestisg paymest.

Al fmswrarme polivies required by Lender and ropewals of such poliviss shell b» subject to Londers
right b disspprove such policies, shall include a standesd sporigage clause, snd shall weme Lender a8
morigapes andlor g8 an addiionsl foss payes. Lewder shall have the oight % bold the policies and renowal
coxtifieates, IF Lewder vequives, Barvower shadl prosmptly give to Londer el receipts of puid promivns 20d
remever} potices, I Borrowsr obising agy oo of surasee goverage, nof sllierwise required by Lender, for
damage {0, of destraction of, s Property, such policy ehall include o standard mongage vlwee and shall
wmme Londer as morigspes sudior 2s an adftionad loss payes.

1o the event of Juss, Borrower shell give prompt sdics fo fhe tesuranee oxrvier sod Lomder, Lender mey
ouke proof of kes if ot made prompily by Bosrower, Usless Lender and Boorower oiberwiss agre in
writing, spy instrssce proceeds, whedier or pod the underiying imsurance wes mguired by Lender, shall be
applied (o restorstion or mpely of e Property, if the rosioralios o sopalr i coonomically Rasibie sud
Lengder's secudy is oot kesened Dhulng such repair and restorstion peviod, Lender shafl have the right o
Iold sueh imsuranse provesds wndll Lendor has Bad an opportunity ® inspect siech Property w enare the work
has been sosmpieted o Lemder's satisfction, provided that suwch bwpection 4Bl be underisken promglhy.
Leader may dshume procceds for the rmepaiss and resicrption in 9 single payment o in o series of progress
peymenis 86 the work i compleled. Ualers sn sgreswens b owde in writing or Applivabl Law requires
inierest o be paid on surh insurance procseds, Lender shall vot be required to pay Borrowes =uy merest or
varnings on such procesds, Feos fir public adjusters, or vther third parties, retsined by Borrower shall nof be
pald ous of Ge msursoee procseds and shall be the sols obligation of Borrowsr., If (be resloration vr repais is
ool seopmdeslly fomsidle or Lender’s seciwdly woudd be lessemsd, di lmsuwranes procesdy shull be
sppied io the smms secwwed by Hide Seouwrdly bostrawers, whether o mot then dus, with the
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exces, i amy, paid i Boprower. Such mswance proceeds sheli be applied io the order provided for in
Bsctinn 2.

I Borrower sbandors e Propesty, Lender may file, nopotiai and solife suy availeble imumanee claim
aust rolntod maiers. IF Boroower dote ot sepond within 30 daye to » noties from Landey thet the insuramse
carrier has offerod o sottie & olsigs, then Lender taay negotiate and setle the clsitn. The 30-Gay pericd will
begin when the notice fa given In ecither eveit, or i Lender soguines the Property wider Section 22 or
stherwize, Borrower hewhy aseigos o Lentke (2) Borrowsr’s righls @ any Biswrssce procesds iu an anmouss
p0t tg axeeed the sonounts vopaid weder the Node or Gis Securlly Ingivvmment, aumd (b} agy otber of Borrower's
rigis {othor tme e right o ey sefund of woewrmed premicow paid by Borower) usder all inswrasce
polisies sovering the Property, insofar o5 such righte are applicebls o (e ¢oversge of the Propenty. Leader
ey we the imiranse peoseeds eiller do repedr o7 festore the Froperty of 1o pey Rmoumls uopald under e
Wote or this Securily Instrament, wheilee ¢ vol then dus,

§, Oreopancy. Borsowsr shall ovcugy, establish, ard vse the Fropery as Borrower's priscipel pesidence
within 60 deve sfier e sxeoation of this Sevurily Irstramens 2nd shall condions o ooougy the Propsrly as
Bomower's princlpe] residoree for 5t kast sme year afier e ootz of cowgmney, walest Lender cHwrwise
agrees I wiiling, wiich comcent sl moz b vsvessomsbly wittheld, or usless extemmting clroumstaees
exigt which sre beyond Bomrower's coutrel.

%, Peeservation, Mainwmunce sad FProtection of the Prupertyt Dospeciions. Bomower dhiall not
destroy, damage of impair the Property, allow the Property to deteriorzie or commit waste on the Property.
Whsther or vo! Bosoower is veshfing in the Property. Borrower sinll smintain e Properly in onder fo prevesd
the Property from deteviorating or decrsasing in valus duo to s vondidon, Udless B e defermined pursgant o
Szetion 3 that sepaly or restorstion i nof econommically feesilde, Borrower stull promugly repais the Properiy if
domaged o svoid Bunder deteriowstion o damage. I bworance o condswpastion provends ars paid in
copection wilk damage tw, or the mideg of, the Propany, Borrower shell be meapomsible for ropaising or
restoring i Propenty only §f Lender bes released provesds Bor sweh pusposes. Lender muay dsburse procesds
for % repaiss snd msioration in a single paymens or in 3 series of progross paymenss ks e work b
completed. If e imsuresos or condemmstion procesds ave nob sulficierd w repede or festors e Propenty,
Berrower I8 st relaved of Borrreer's obiigation for the complstion of such repair or restoration.

Lender ar iy agesd mwy wake vessommble eofries upon od bmpections of Us Propory. If U hos
rencomable emvss, Lopder oy lowpect the frisrior of the improvensmis oo the Propenty. Lender slall give
Borpower notice ot the e of or prior b such an inlerior spection specifying suth reasctabis cause,

8. Borrower’s Losn Apphicativs, Borrower shall be in default i, durisg the Loan ppplication process,
Borsower oF &0y POTAONS oF crtitics ecting ot the divection of Borrower or with Borrower's knowledge of
sousent geve melerially filss, miskesding, oy inscowraty formution of statemments w Lewder (or falled w
provide Lender with matrial infonmetion) i conmection with the Loan. Malerial seprasentntions ioolude, it
pre st Bdtedd t0, Yepresestations coucernbyy Boveowsr's ecoupmncy of the Property as Bomower’s principel
pestidence.

§, Froleviion of Lesder’s Tuterest @ the Property aut Rightn Usder @il Seowily Jucimuent. I
{ay Borrower il 1o perfors the covenants sad sgroamenis conisined in dis Securily Tutrumend, (1) there s
2 fegal proveeding thst might sigeificantly affect Londers fuveest in the Propenty andior righis under this
Secwrity Tostromens {such 23 2 procesding in bankrupicy, probeis, S sondesioetion or Brlimre, for
sufmoswent of s Hex which msy simin priority over this Seowity Indromemt or & enforss laws or
rogulations), or {o) Borrowsr har shandoned the Property, then Lesder wusy do and pay for whakever &
reasemable of approprists o proteet Lendes’s iuberest in the Property sud dglws under this Secwsity
Istrueit, including proiecting and/or assessing the value of e Froperty, and securiag andfor repeiting
the Properly, Lender’s woilons cag include, bl ave sot limited w1 (3) poying any sems sevwred by « lien
which Bas priogity over this Seowrity Iostrogwni (b)) appsaring in cowrt amd (O} puyiog reaseueble
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stwensys’ Hun o pentens s Dterest st Propesy asdfe sghis wdel this Sovwity Testrimend, tnchulag i
seonred postios W x BaaXvepicy mrooreding. Sorueing e Property fuhues, o b e dmiliad w, snteriog e
Frogerty e markn sepesics, chavge locks, seplne vy fond g s wnd swindows, drads werey S s,
el bllling ov ober side viskiom o Gagesows conditions, end beve wiities mrned oo or off
it Erobre spy take sofkon wades tis Seotion ¥, Leuder dots ot have to do so and it oot under auy
gty or obfipiion w8 jo. 3 is dreed th Lowdor inours wo Habitty for net wlong sy o alt sesons
arthorkust vader fhix Seatioe 9.

As ammoumts disbursed By Lewd wder i Sretion D shlh Do abltesd debt of Bogpower
secuved by R Secwrity Dnstumem. Thew ermesss whal bonr Iadomet 31 f Puts oad frovs ihs dete of
distamremenl and shall be puyable, with suoh sforest, npem potise fom Lendes 30 Breswwsr miresdieg

If s Secusity ITotrose B o6 & lesschold, Borrower shall canply with ol the provisions of the teags.
I Bomewsr scquires fes tile to e Propady, the basehold and the e i dhall put merge unlens Lendor
#grves %0 the merger in writing.

18, Msrimase Sosarsece, I Lendor requised Mongage hmursse 37 4 coustiion of wekivg the Loan,
Vewowant shall ply s provaluoy reguired o roainkain e Moigegs Rsunsdce o ool I, B a0y seawie,
the Mongeps Irmsnms veverape required by Lemder ceasen fu br aviilsble frown the wiorigage Sasarer dhust
previously provided such insurancs swd Borower wis rouired fo s neparaiely desigraded payoonts
towerd the presniums for Monigoge lsursmue, Borrower shall pay the premiums requirsd lo oblaln covernge
substantislly equivalent b tho Mortgsgs Iosurance proviously in effect, ot 8 cowt suiwiapfinlly cquiveba o
e pust to Bovesews uf s Mutesgs Busnsue peeviouwsdy i effect, Fom an albhonate meaigage Trsurer
sebrbid by awder, I sobstantidly equivaiont Murgpege Tammanas creneagy is sk s, Bosrgwer dall
coptizate S PRy o Lomder e st nf e sepentrdy degksaeted prymmite she were due when the lsasme
worpeagy coansd o b b ofent Lowder will aocpt, Wk sod vetsin Gtk paysmoni #h 8 wsmanfisedatie ey
vorerve i Vs if Péorigags Sosvasatr. Sk Y reserve sindl ke ponesiuodabie, noteBinasdng e Tt A
ths Loan is Withnaily peid in G, end Lemier shull 5ot be repsired t pay Borrowoer auy istercst o earsings
e ek Sogk sexeeen, Lesder v o biges regnive Joos soxprve puymeiis if Morgage husurance coversge (io
e waoua sl B i porindd o Laeder reqaimsl paviledt Iy da insurer selooted by Lender agnin booomes
weniiatife, in vbinined, sod Lol vopites sapamnely shsignand peyments toward the prossiams for Movigage
insurance. If Leader mauived Morigage loswmips &3 4 cooditon of makiog e Lown amd Bormower wus
requited o maks separwiely desipmeied payioents wed e premhuns for Mongags Imamsce, Bomwower
ahld pay He premfone reoguised o winei Meigegs Imurance in effout, or t provide s omrofundebls Joss
reserve, wil Lemder™s soquivhinesis fay Movigape Jaotbesce valy In accordspce with any written agreoment
betwesn Bowrower sad Lemder providing for sich tosmisation or untl] wrmingtion s reguired by Apphicebie
Law, Nothing in (is Sevtion 1 affects Borowsr's obligation to pey interest 1 the mis provided in the Mot,

Bhiostgaye Isurasce reimburses Lender {ov sty wntlty thet puschases the Mok} for cortaln losses & may
incary 3 Bugrowsr dies 00t fepay the Loan as agreed, Boocorwet {n ot 2 pacty v the Mortgege lsurance,

Morigege fmsurers svaluste Swir tomd visk on all spch insureece In Swee fom e to Hme, ead mey
endor Inio sgresmenis with other pariies Bt dhure or modify ey sk, or reduse losses, Thiose agroomnsls ars
on topms aned conditons thet are satisfhctory o s monysge ipurer and e ofer parly {0r pantkes) to tese
agrecoments, These agreemnedss toay require te morigage luguser (0 slake pavments using auy sotrte of fuwis
dhst the morigage insurer may have avaiable (which may iwhak finds obtsined Guom Morigags lnsurance
preinims).

Az & vesult of these aprecownts, Leader, soy porchaser of the Mo, snolber innmey, oy rolmarer, suy
ofier sutity, 0¥ asy sfiliate of sy of G foregoing, may reowive {directly or udirgoddy) amovnts that (erive
from {or szt be charscierized #5) « portiun of Bosrowess paymeats for Mortgege Insurapes, in enchange
for shazieg or modifying (e mongege imures sisk, or reducing losses. If smxch sgroeaent provides dhs en
affiliate of Leundsr takes & share uf the ioserer's mak ig exchenge for a shere of the promiwme peid i Be
trwugey, e arrsngement is ofien ermed “captive seinvusesre.” Furtbwe:

0 Any sweh wgwwests Wi and wifect e sl B Borrswer R apresd do pay for
Wisrigage Inewrsnis, ov ay oiler feoars of e Easen Such sgrommenty w8 sot eordler the smoast
Surrower wilk trwe Yo Tisigage Senuraart, wed they w8 ot wolide Borrewts tyeay pifund
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B Any sech agreewsent: wilf nol affect the sighis Borvower has - ¥ any - with respect o the
Tnsurznee under the Hosmeswness Protstihie Aot of 1058 or sy otler bow, Thuoe sty mny

include the right o receive cerinln dsclosures, fo ropmal sl ohdvln GwoBatian of e PMartgage
Tusuranes, & Mve e Merigage Tsuraune e seissaiodly, seior fo rexdve s sedbmsdof any
Morigeps Ianzants pressiums that weve snesrned oi the Sue of sech caseelintion or tevmsination,

i3, Assigomoent of MNMisceloeows Proceeds; Forleliure, A6l Miscellumeous Procesds ave hereby
asslgned 1o and shall be pald 1o Lender,

¥ the Propeny i dareaged, such Miscellaneous Proceeds shall be applicd o saoreton o repair of the
Property, if s resmestion of repair is ecotomically fessible and Lemdar's sacurity i not jessensd. Duriog
such vepsir o Festoration period, Lender shall have the right fo hold such Miscellzeons Procesds undil
Lasder bax had ao opportaily fo inspect smih Property fo amsure the work B been commpleted to Lender's
satisfaction, provided thet soch impection sbel be usdesrtaben prompity. Lemder may poy for i repuire and
resiorstion in & single dstusremond oF i & series of progress paymosnis 25 B work & completed. Undos ag
sgresuyent is mmds in writhsg or Applivable Lew vemqulres isteres o be peid on sunh Miscsliznecns Procesds,
Laurier shall ot be reppined o pey Borrower aoy inderest oF camingy og sweh MiwsHancoms Provesds. i e
mstorstion o repwir i not ecopomivally fwible or Lender's seourity would be lmisswd, the Miscolneow
Procerdls sial be applivd & dw avins seonred by his Security Iosirumesd, whether or pot ten due, with e
sxpess, & any, paid (o Botrower. Such Mizesllaneous Proceceds shall be applisd in the onder provided for in
Seetion 3

In the ovent of » ol mking, dessractlon, or Toss in vidi of e Propesty, thw Missellansvue Prosoeds
ghall be epplisd 0 the mups seovred by this Scourdty Instrument, whetber or not thew due, with e exoess, iF
any, paid o Bormower,

s e evers of & yartial akisg, destretion, or Jous in velue of the Property in which die fdr masket
valpe of the Propesty tnnnedistely before the partial selong desbroction, or loss in value is coral o or groater
than the smonnt of dw sems secured by this Sscuriy Instrement iosoedintely befors the perial iakdng,
destruction, of [oss in valus, unless Borrower and Lewnder otherwise agres in writing, fe sums secured by this
Secuplty Instroment sheil be reduced by the mmount of e BMiscolmoous Procecd wuliiplied by e
following fraction: (s} the tods) amotnt of the suas secured hommdistely before the partial taking, destrotion,
of Inss in vl divided tw (b} fhe feiv market valee of the Properiy immedintely bofore the partia) tsbdng,
destruction, or loss iu valus. Ay belamoe shell be puid o Bomower.

In the event of 2 partis? teling destection, or hum fu bt of S Peopanty fn wihich e fir manst
valur of e Propenty snmedistely before the partisl Bking, desspsction, o ke in valee i lens than e
ameouse of the simns seoursd immedintely bofowe O peuticd taling, deivvetion, or loss in value, unless
Fomower and Lender otherwise agres in witting, e Mbeellansous Procends shall v applied o fe qums
secwred by thiy Seowrity huteorsend whether oF £0% the sums are then due.

If the Progerty is shandomed by Borrewsr, o if, sfer polles Yy Lender to Borsower (it the Opposing
Pariy {ne defined in e sext ssnteune} offsrs to oiake #p award o settle & claina for duwages, Borrower fills
i respond to Londer within 30 days afier e daie the notlos Is phwn, Loy B atlpioed to bt amd
spply B Miscellaneous Procseds either fo rostoration or vepair of $x Prayesty or o thy zung sconrs Iy this
Secuzity botamesd, whether or ood then dus. "Opposing Party”™ menus e hdel party a1 owes Borrower
Mizeelaneous Froveeds or the party ageinst whim Borrower tue 2 right of sctiog fn regerd w Misrellansous
Proceeds.

Borrower shall be in default if any ection or procecding, whether olvil er crimipsl, is begun thar, in
Lender's mwigment, covld result in forfeinme of the Property or otfher materisd itpairnsd of Leoder’s interest
in the Property or rights weder this Security Instrument, Borrower car cure such 2 defwclt s, if ascehuation
fas ooewrred, relnsmaie a8 provided o Saction 19, by causing the action or procesding o be disenizend with =
ruling that, in Lender's judgment, prechudss forfeiture of the Property of othier material impaimmsat of
Lemler's interest in the Broperty or tghts under this Ssourity Bnstrspent, The pesceeds of any swerd of slim
for dameges st we stnimtable o the fmpainnent of Lender's luterest in e Propenty sve hereby assipned
wned shall be pakd o Lander,

ALl Misvellapoous Procesds that an ot apelied o sesinrsiion or repair of Bw Property shudl Te applied
i Cee order provided for io Section 2.
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11 Borrowsr Mot Belrmsed; Forbowrgsee By Lesder Not 3 Walver. Zxpmmios of the fime for
pyasd 4 iification ol amovtizatiow o] e st secaend by s Sovssity Bwinmmen gaagsd by Londexr
3 Epsoss 1 evy Sucoipear in Terest of Bunpovest dull e operale b seiowin fie Wabillty of Borrewer o
sz Honcedyons i Iomrest of Bovowes, Demdsy «dull mx I ouirel T comnener wocedisgy spehiel Ry
Semremsor u Terrust of Buarrwns o 16 wiize m ostend i for pryment o aborwise nodly smoniiiun
of the e seouved by this Sccurily Instramesd by yoaend of aezy Semuust uwedr Dy O arigial Boarorenr ws
sy Bemovmsors 81 bndanst of Bomeower. Auy Guboarance by bendy b exoshsbeg ape il v ovwedy
nbuding, withoss Husntion, Lowles's evepame of prymens Sraw o] ponons, SRS s Sumnesies i
Trtevant of Batooens v b aoemindn e B i asaek B vy, viadl vet Yo o i of gy greriudy B
exercise of any right of femedy.

13, Jolut sud Severs) Linhiity: Cosloners: Bpcorosors st Aesigoe o, Boawsr covemms wud
wgrots dhar Boenresrs ciffgedens sl bty <l be joln aud sevend. Huwewor, sy Tarstwss W
cosiga this Secwiny Toxtvorerd bet dooy yut samewle e Mo (s *pqesipner®h 8. s oosigeing s Secaily
Trostrannsas OOy B sesipigs, prans and convey e wo-signes™s Miepent Bn the Prapesty wgkey e by o fhés
Sevusity Sotversent; (Y & o porzomily ahlipated 1w pay sl suse stound Sy oy Semurity. hrorenad] sl
iy wgrenn shet Lenshr aud arg otfer Pyt org agow do taloed, sandify, fodwar or swelks sy
sorsisanliion Wit Tegne o e dore of Wis Swuslly Iesmpent of S Nok wmtkwt e S-aigRss
cousend.

Sulues 0 thr provisioss of Seuths 38, ey Jwenssor 8 Inerest of Boprowes whe sssumes Borrower's
chlipsiions tader s Seruiiy Sedugend by witting, el s spproved By Lessder, #imil obtsin 2li of
Botrower's sights st temily weke fhis Seourity Isstrument, Borrower shstt ool be mhasmd Som
BoprowecTs oblipstbae and Wandlity woder his Seuvdy Instrament woless Lentder agzees © such raleass in
welting, The sovereats gl agecosperds of Bin Serarlly Eostrumerd shall bdned ezoept a provided in Section
Wiy s Bege i i sunousas s asutne of Landie,

14, Lonn Chawgye leudsr wwy dheege Worsowwr fess for seevicrs perfrmsd in ¢omeviion with
Fovrower's sk, for e puepoe of prviccting Leade®s indersst fu the Property swd vights under thiis
Ercusity tenswmmant, Watdlng, T st Beliof o shoreys’ ooy, propensy smrpechon sl velitios foes, In
segondd e s othes foon; S sbaeace of sxpross wuidsy b this Secxirity fwicsnesd ¥ churge 2 vpesiic Be
to Boprower bl 1ot o comstouad 57 2 paohBainn w the sharging of such Yoo, Londe nuy awt slergs foes
s wreespenly pochibited By Sz Seowity lusrurnent or by Applivabls Law, '

I M Lo issubiens o & Ty vl snn osdun deen clesges, and that law iz Hmelly Wterpreted o
ot o Seheiegs o wther Yomn shargel collected By s b collected I conmection with the Loan excesd g
pritad Tits, thew (2} vy sath ban whergy dedl e coduond by Hon aiminsn RCCISREY Br vedver the vimrpe
th e prrcaiied Bkt and (5 vum sleoady soloted frmn Dovavesr witioh cagersied poyssiied Hmits
will W volissiad e Betrowes. Landss fmay chodse s xoake Bde sebud by veducing e primeipal wswetd pRedsy
the Note oF by saisg » Sived payoent s Sursomnr, I 2 bl sabies pofocipd, de reduction will be
tronted gs A PaitER geepayRoui. Wil MY prepeYmERt chergs (éfintler of B & pUNTRIRERD Change i
provided fir suder tre Rord. Buaresvwsy’s aovegdusie o1 aiyf such i rovds Yo dirsct et o Boawswey
will cons Site & watver of sy riga of wetos Horsowry ilidn bave seisiog out ol wech osindege.

15, Wotions. #1 sotives gives by Borrower or Londey in vivseion with dilz Sepusity Bistsmme sRest
b s wadking, Aoy solive e Borower dn conpesinn Wil B Seowdy by shall te dommd o have
twns given t Botgwer vdios aniled by St dlaes nisll or when wataslly delivaed © Boorower's sedive
mbdeevs i vent by Gy ateans. Notier R asy we Bovpewer shull consiiiey wolice o gl Basoweatn akess
Aeglwabie loow expmesly wequinie ofheredze, Thy ootive address stell e the Propesty Addres: unlesy
Suweanr b desipmated & bl soticr adveds by weivs % Londes Boverese uludl peanpty swiily
Larddar of Dostawes’s change of eddoras, 35 Tandy specifier & procedurs for papenting Yomosar'y shaugs of
vy, Ten Borowes Al only ropost s s of sddress dirotigh Sy apesiied pralive. Thie may be
iy s debgeeind podor addons vder Gis Sevsrity et £ awy o tuw. Aoy aodine i Lender vialt
br pivers by defberiag i of by wading o by foet olase muil b Levda's addaesy soatsed i s Leader
fass desigmetod aooly aidnres By sedips w0 Bosorker, Awy BGED it conmution whif s Seourdy Imtruswd
el taw b decnes s bawd boge aiven su Lelor untih zotwidly secriond by Lrsbe. B woy sotice required by
this Seewsity Instramens i also required umder Applicaic Law, e Apgdiestin Lo recuinonms will satisfy
the corresponding requirernont wader fris Soeurity Justiuseot,
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14, Goversing Law; Severzbiiliy; Rules of Comtrantios, Tiks Semsity hubvpent dall be prowend
by federal law and the law of the jurisdivtion in wiich the Propeniy is Jaid. Al tights sl obligations
contuined i Gis Securlty Jmstnoment sre mdbject o wy reguidomnts s Totmibiny of Applicably Law,
Apphicsble Lew might explisitly or boplleitly allow e pretion wo agone by comms or ¥ udght b sl bt
such siiemte shall not be comtrued 32 2 prohibidon ngelest sgrecwment by conivact. in the evend they auy
provision or sluse of this Security Instyment o7 the Hoge conflics with Applicuble Law, such contlist shall
vot affent other provisions of s Securily Instrument or the Node which ¢am v given effect withog the
comfiinting provision.

A5 weed in tis Securlly Dnstrumens: {n) words of the mascullne gesder shell mesn and imdude
corresponding newter words or words of the fominios gender) (¥) wordd in the singular shall mesn s
jnchxds e pherad aud vice versa; and (o) the word "may” gives sole disssetion without any ohiigution o 2be
amy goton,

17. Borrower's Copy. Borrower shall be given oue sopy of the Nols and of this Security Instrumeni.

1%, Fromsfer of the Propivty o 2 Seveficld Interest in Borvower. As wed In due Section i3,
*interest in (e Propery™ mesns sy legal o bemedinisl inderest in the Progeriy, eluding, et pot limied ts,
those Semeficisl imerests transfarred 1n 3 bond for dead, commect for deed, kminlheent selos soatoucl or psorew
sgreoment, te iest of which i the trausfer of Hile by Borrower at 5 fate date to w purchaser,

I 24 ov smy pant of the Proprety Or sy lensd in e Property s sold or wassforend (or & Bomrower is
w08 & peturs] peeson aed o fenafidal tervel in Brrowr B ol o tsforved) without Lender's pricr wrillen
coment, Londer may wasive: Ruonebiat st W il of aff mume secured by this Security Ipstrumest.
Howovar, this option shall mot be exsicised by Lesder i such extitisy 38 prodibied by Applicatie Law,

I Lasder excroisse this optivn, Lomder dhwid pive Borsowr olive of scondemtion, The sotics siell
provide & peried of vl s then 30 daye fow the due e pofice i ghven i wordume with Sexton 15
within which Borrower st poy all stine voonred Yy 8t Seovrily Bmtromgal. I Bosrowers faily to pay tiess
puns prior W e expimton of this period, Lentor may Wwoke suy sussdics peradid by this Seeurity
Trstrasment witbows Ry notice or demand on SBorrower.

1%, Borvewer's Bight to Helmsinte Afer Accslesien. I Bowrower et cerialp conditions,
Buorrower shall Bevs fhe vight 1o have sbeonmen of Sifs Seourity lustrumens divpstiial of my G prior
tr Bhe wasBiest oft 533 B dews Yebae rak of e Rroysyy greiunm i aay powey of wls contiined e this
ecachy Iostrment; 00 sl ey peviad as Spplicsbly Laow wight speclfy For te torasisetion ol Fsoosmomi’s.
st s selndlae or (o} e of @ judgeess ordroing Yde Beuchy servnanl. Thee condions sro
Fawguwer: (3} pays Loty wil ponn whds Gon wossld be ddue wnder this Secwrity Iostrumend snd he Note 23
i o ssceleration Sl sovergeds (G0 ouires any defieft of any other covenanis oF agrecmests; (¢ pays ail
cagenses inowred i enbocing tis Seaimlly lustournes, beieling, but wd Gaited e, sresenadie 2liomeye’
fres, property inspection sod valmation fees, ssd ol Pres lpvuered For the purpesy of protecting Lander's
jnderest in the Proporly and rights wder s Soowrily hutowrend asd 1) wdes soch acilon an Louder mmy
reasnnsbly vequins to assure thet Lender™s inlorest in the Propedly 2 vights vedey this Sectadly Iostrament,
ol Somower’s shilpaton oy ey the swns deowed by s Soorily Hstmmeis. Wbl contimis unchanged.
§rader sy eeepsie Thot, Booroseer pay seoh srinciatinel xans and papensyy iy oo of raore of te fullowing
frms, as selecind by Lander: (a) cpuh; (07 money order; (o} cartified check, bank check, resswer’s check o1
caslloe’s check, provided any such cheok I8 doeww upon gn instition whose deposits are insursd by o fodend
agercy, instrorentality or eutity; or {d) Hieotromic Fands Tromfer, Vpos wrbmtsimpent by Borvseer, dis
Security Dstnmnent and cbligations sevursd beveby shall senwin filfy “ifvadive a5 i po sreslorniivn bad
ovensred, However, this right o relntmite shell not wply 10 owe of srcelersion wuby Seotion 13,

2. Sale of Note; Chunge of Loay Servivers Netlve of Grlpvamon, The For oo w yanial Wneves i e
How Gopeiber with ide Securhty Tostrumensy can be sokd cue o7 wore thoes withust prior poties (o Sorower.
& sale pelght zesult in s chanpe in the enSity (mows as e “Losn Servicer™) that oollects Periodie Payrnsnts
due ey e Note and this Seewsdty Iostromesd and performs other tenigage kea servicing obligations
wiler the Mote, this Scoonity Instrumment, sof Applicebls Law, Thers siro might be one or mors changes of
the Loun Sarvicer umvelated o 3 salo of the Note. If thew is 2 change of the Loan Seyviver, Borrower will be
given writion motize of e chenge which will siate the mme snd address of the prw Loss Sorvicer, e

GUSGTRGOE3 ot E E
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scidrens to which paymweunis sbould be made and agy other information RESPA porguices o convection wilh &
sotice of transfr of servising. 1 the Note & sold and theresfier the Lown s serviced by 2 Loen Segvicer oty
then e purckaser of @ Not, $e worigage loan servicing obligations w Borvewar will remain with the
Loen Servicer or be trsmferred i & suscessor Lous Servicer apd are med sssywed by the Nods purchwsor
unlesy plherwise provided by e MNote pirchaser,

Neither Dorrower 607 Lowmier may covospesse, join, of be joined to ity Jaddil sction {os either s
il Hilgans or the momwher of & wisss) that avises from e sthor party’s sellows pursvwand & dhin Seouzity
Instrumest of tat slioges Thul the il party bas Dreached any provisicn of, or suy sty owed by seasom of,
{hnin Jeeuxity Tostramees, Tl such Bomuwer or Lasder hus ortified the eilwer paviy (with such nodcs givenln
sompliance with e requiremenis of Section 13} of such atioged brmack sed afforded the oler party bervie
rxasonsble period afier the giving of swch notie ® Ble sorrective sotion, IF Applicslde Law provides » tow
period which me@mmmmmmmmmm,mmmmwmmw t be roasonably
for purposes of this paragragh. The ooticy of arosleration and opportanity o sure given to Burrower pursuant
& Sersion 11 and Be potie of acceleration given to Borsower purewsrt fo Secton 39 shall be desmicd B
satisfy the notice and opporivnity 3 lake correciive action provisions of Gy Section .

31, Bsrdugs Sebutmuocss, As wed in fis Seotion 2f: () “Haverdouws Subsiancss® av thiose
subsianess defined 23 foxie oF hazsrdovs aubetences, poliwiecss, or wastes by Bevirommestal Law and ihe
following subsanses; gasoline, kerosene, oty fSamansbie or toxia potrolosa products, Woxk pesticides and
herbicides, velaiile soivents, muserinls comtaining asbeston or Brauaiielyyde, and radioactive meierialy; ()
“Bovirommenis] Law” means Bderat bws and laws of the juwisdiction where the Property i located that relsts
to heslth, safkly oF envivemnsuial protection; {0} “fovirpmmeail Cleamp® includes any eospomse aotion,
semedial astion, o semoval sotion, a8 defined in BEaviromuens! Law; and () 20 *Hoviroomenisl Conditon™
s  copdition it can case, conisibule o, oF sthorwise wigge? sn Bwiromueial Cleanup.

Borrower shall ot cause oF permlt the pwedence, wea, dispossl, sinrage, o celease of amy Hagardoos
Substances, or Sueaten to elvass any Hazardous Substanses, on of i the Praperty. Bosrower shisll oot do,
wor alow anyoms ske fo do, smyibing affecting the Propenty (2) dut is in vicltion of vy Baviromvenisl
Law, (b which crestes an Bavirensscogs] Condithon, or (¢} which, due o $he prosence, uwe, ov release of
Hezardows Sebsinmnoe, croptos 3 condition Tt adversely affects the valse of the Property. The preseding two
semerces shall ot apply o G proseme, We, OF sorsgs on the Propemy of smull quantities of Haerzdous
Substamees that ars generally recognired to be sppwomriale o Rors] rosideniial wiss amd fo msinteuancs of
the Property (usluding, bt 001 Hmdied 1, Bazsrdous substances i copswmmet productss.

Borsewer shall promptly give Lesder writien notios of (a) say isvestpation, cleim, demand, laweil ot
other soton W any govermoonial or regulasiory agency of privaie party isvolving the Propexiy aud gny
farardoms Stbstance or Boviromments! law of which Borrower bas setusi owiedgs, () oy
Baviromsasits] Conditon, including b ot hmited lo, 20y wpilling, leaking, discharge, seleass or ferent of
mimefmyﬂa&tﬁmmﬁu&&mu,wﬁ{c}mymm&m caused by the presense, we o selosse of 3
Havardous Subetance which sdverssly affects the vilve of the Poopsvty. If Botrower jeins, or i3 odiBed by
sny goveruentel o5 reguintory authority, oF any private pany, thal asy rergoval of otber remmdistion of any
Hazardows Subslanye afieoting Bw Propomy I meoessery, Bormwer shall prompdly mhe ail nevessary remedial
aptions o srcordance with Boviropmental Law. Nothing bemin shall create suy obligation en Lender B an
Snvionssenisl Clansp.

T
055725063 i
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MON-TGNIRFORM COVENANTS. Borrower aud Lender furtber covenant sl sgroe w Rellows:

3. Acceheration; Remedis, Lender shall give notice 40 Buevower prlor to seothrntive Mnllowing
Borpuwer's eemch of wny covesmel of agresued W 1BG Seowrlly Imstrmment (bwl wm @ik B
sensleration under Seciion 15 unbess Applicable Law provides otherwine), The vollee shall specily: {8
e delasi: (5 The motion roguived o oure e defouln; {) = defe, not tes thawn 30 duys from the date
the potice 18 givess in Borvower, by which de defunll mush be cured; (@ thet faliure (o cuse the defanl
o or befors e date specified In fhe madite may resmt bo acosioretien of the sums secwred by O
Security Dosirament, foreciosurs by Judiclsd geocpnding uad sule of the Property; (2) e Borrowes™s
right $o reinstate afier screlecation med the vight i mwert in the Forwlosure provesding the
se-esistones of & default or sny sy defonse of Bosvower W scoduratbon wnd furycdosure; sud ) any
siher dsclosure required under the Falr Foeechosure Act, codified al Sections 3A:58-33 of seq of dhe
Mew Sersey Sintuies, or otber Applioable Lavw. I the default b wot cored oo o before the date opecified
mmmmmmmmmqmemmmmmmmmmzmmwwﬁm
mmmmmﬂwmmmmmmzmﬁmms@mwﬁmmzw}u&m
mms%@k&d&*s%ﬁ%mmmmﬁmﬁmgmmmmm:mﬁmmmw
i s Sectlon 22, Bciuding, but wol Balied fo, atterneys’ fees sud ool of thde evidenes poramidied by
Budes of Court.

23, Retease, Upon pavmert of off sums secwred by this Security fostroment, Lender shall cusced s
Sevwity Iospunens, Borowey shall pay any recoedation costs, Lender may charge Bomrowst a fee for
selcashyy Dhis Sevemity Instrumsent, bet only if the fes is paid to 8 third parly for services repdered and fe
charging of Sw fe i promiited undor Appbicable Law,

24, Mo Clein of Crelit for Tenes, Borrower will oo wake deduction fom or clue cobdlt on e
prineipel or bterest seoured by this Seourity Instrument by reason of Moy govermnomal MER3, BEROANNERS OF
charges. Borrower will not clzim sny dedoction from the touble vale of the Property by resson of this

Security lestrimnedl,
DOSETIS0NE3 b’bﬂgﬁﬁ
%&W; 20m Popa 13 of L3 S Fprus F03T 1483
Bt1636-0273
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BY SHINING BELOW, Borrewer aceepls sad sgiees 10 the woms pofd covorsuts comsined in dhis
Beourity Tostrueeat and in any Bider exevotod by Boyrower and socopded with it

Signed, sealed snd delivered in @ prosewws off

B ettt {Seal}
CLATION &, PIERCE Bormeer
B ST LR PR RECRTREeREREERERREES i KA e e ES%E)
-Breroser
o ASASCASORRAPONS 6 4845 £t Besfy R T el
BooT s ~Borpsorer
arin " . §5aaly orereet eemnses SR {Seal}
Berower Bosrower
AR NP AR R R {Seﬁi} : : . {Sm}
~Hprwwer ~Hlugroroes
HORETIEHES
@;em @ Tom M A 1S Form $433 1708

- i1636-0274
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SCHEDULE C

Fila Number: NWJ-1314-U Policy Number;

Beginning at a point in the northeastery side lins of Robin Road, said point beling in the division ne between lot
nurnher 1 and Block "B ss deltested on g carlain mep sntilad “Map of Subdivigion of Property of Fanwood
Homes, inc.” sakd mapy belag filed in the Union County Registers Office on May 14, 1858, as Map No. 505-A
and lands us delinested on a cartain map entitled "Map of Fanwood Terracs” sald mep baing fled In the Union
County Baghier's (o on Boesmber ¥, 1987 as Map Mo, 28-F, sakd beginning point being also distant
sonthusgtofy 100,00 font muaoets wiong saidvide e of Robin Road from the point whers thé same is
intarpesdad by Wy couthessiety sids e of Corisll Averme, i said side lines are produced 1o an infersection;
frimnen {1} Soutodd Segress 02 mindios Bast ghing suid side fins of Robia Read 73,00 fest to a point and comsr
i e Jhvinion Bng Retwesn fob maaher 1 el 2 s Blodk P on the first above mentioned map; hence {2) Morth
45 degrens and 58 minutes East slong sald last mentioned division line 100.00 feet to a point and corer in the
givisian line between lot manber 1 In Block "P° on sale mag and lands as delinealed on the aforesald map
sntitied "Map of Fanwood Terrace™; thenoce {3} North 44 degress and 02 minutes West slong sald last mantinced
division line 75.00 feet 10 a point and cormer in the first above mentioned diveion line between said lot number 1,
i Block "P" on siad map and jands delinested on the sforesald map entitled "Map of Fanwood Terrace®, hence
{4} South 45 degress and 58 minutes Wesl slong siad last mentionad division line 100.00 feet o the point of
Beginning.

Belng all of st njmber 1 in Block "P™ on said "Mep of Subdivision of Property of Fanwood Homes, inc.”

WNOTE: For informational Purposes Only: Being Lot 23, Block 105, Tax Map of the Borough of Fanwood, Gounty
of Unilon.

Being the same premises which Clayton Pierce, also known as Ciayton S, Pleres, marriad, by indanture dated

05-23-85 and recorded 08-12-85 in the Unlon County Clerk's Ofice in Dead Book 4254 page 259, granted and
conveysd unto Clayten 8, Plerce and Evelyn Nelson, hwsbend and wife.

ALTA Dwmer's Policy
Suheduls PN LI SUPTD W 1014451 1)
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STAYE OF NEW JERSEY, i Mi{}?‘j County s

% s
3 this 26 dayof L 1 ;},@{:}é , bfors me, e subsecriber,
persomsily apprared Ja 5 ‘

CLAYEQN §. PIBRCE

wh, § am srgfied,
isfare G persondsd pped B and whe exeewted Ow within hmirsmend, sl Gersopon welmowliedged it
hesshe/tey sigaed, scoled and defiversd dw swme s bisfher/teir act and deod, for e paposs dheseln

expressed, t1 ) {):(
e -
vﬁQﬁﬁﬁ’;<
;wa’g gt )
e L . —
C SRS WS
}. Wif‘%ﬁ%ﬁg suaLe
: b EW JERg
HEY
L ZEMMISSION EXPINES Jai. 20, 2009
FIBST HOMZON HOME LOAN TORPOR et
5801 COLLEGE BOULEVARD 3agrave
IR0 FLOOR i
SVERLANID PARK ®S GE2 Paig
Recording Fas  180.00
Blarpage T Few R4
BUSEYSE0E3 s _
SRR et Pogs 36215 oo

Farpo 038 400

W11636-0276 ENT
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@@;@' . Recaived & Recordsd  Assignmest-4
E 20l

5 11/08/2007 13:24
ing, JSoiseee Flahoped Congider,
County Cherk RT Fee

This document prepared oy

Bl Heblin

First Horizon Home Loan Gorporafion pet ful
5501 College Bivd, Overiand Park, KS 68211

913-262-8353

DOSET9E063 Assignment of Morigage

For Value Recslved and without recourgs, Firal Horlzon Homne Loan Corponation hereby mrand,
ss3igns and ransfers to: Ls Bank Netiorml Aessciedion e Trusite. Gor € brictumed

Asscts Ivostrront Loas Prusts , 2600273

All the rights, tile and inlerest of therundarsigned in and to that certain Resl Estats Morlgage in
the amaunt of $340,000.00

Deted /262006

Execited by CLAYTON S, Preece

To First Horizon Home Loan Corporetion whode sddress e 5601 College Bouleverd, 3rd fioor,
Overland Poek, KE 86211

Regorded on .:‘E“%WE% s i BOOKYolums o i 5?&’_
Paplel.. 28] ] : , 88 Dogument Mo,
LIRION Gounty Records, State of NJ | on real estate legally described as follows:

AH that cerisin jot, plece oF parced of andg, wiih the buliding and Inprovements theseon omcisd, siuate, being and baing
¥ ain Py of P, Daste of Unlon il Bieke of M Josssy, brasded st denaibed ws Sdaes Bigggrunrg &
3 gkt By the sty aide of line of Reddn Hred, axld pag bemgh ho Givighe T Dutwed 10t nambse 1 iy Blogk
P g deirvatieed o0 eriabe s toRdlied ¥ Saulnbybsies oF Fougsrty of Fussozed Hoanos, koo ® suid Yss Eedssg
Frood 3 thi Loy Loy Flaiietar g (Riox sn Ry B4, VRN v e o SSCESAA ) bavieel f&ri&;&'}tmi 0 % CReRnin
wigp antiied “Man of Fanwood Temacs® said misg baing fled th e Uniorn County Ragister®s Offios on November 7,
1827 as Map Mo, 26-F, sald beglnning pent wﬁg sl disturd souiheastedy 100.00 foed measured along sekd side Ine
of Robin Aosd from the point whers e sami i Insraecied by Ba sovtheasteny side ine of Conedl Aveny, If said akie
fnes are produced to an intersection: Thenos: (1) South 44 dopress OF minutes East slong seid side ling of Rabin
Roed 780G Teety @ mi enf wpwet <*¥e3 SO B iy Sobs seandar 3 and 0 BlankcF o i g
shove menlioned map: 13 Mann 45 é.@:‘m S8 rovwste Bast mang anid tast suoones dhAsie: rer 1008 estio
2 puint art comer in the dhdsnm Boe é/:mwcm St cassfrdior § B BbOBOPC G oI enay wobd Dersd ris deBopiaad w s
on e aloressio mat snilies b ?‘.P'P#m Yoresia™ s U5k PRoscth AR Ormeey JND nesn s Woass afusss sat St
msnboned divigion link 7E.O0  fost to s point 200 comer in the Tingt shove mendoned division line between said ot
nursiser 1, i Block P on ekl mep and lsnds deineatad on the sioresaid map  entilied "Mep of Farwood Temace™,
143 South 48 degreas 58 minutes West slong sald los! mentionsd divislen fine 10000 fes to the pointor placs of
meginnng, Seing ef of lot number 1 In Blogk 'P° on said “Map of Subdivision of Property of Fanwood Homes, Inc.”

Together with the nole o notes thersin desoribed o referred to. the money due and 1o bacome
therean with imorest, and 2l rights acorued or fo accrue under seid Raal Estets Mortgags.

ABI360-0036
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Dated: March B, 2005 First Hortzon Home Loan Cerporation

“w

—
e

™ Biii Hambfin, Div. Admin. Officer

State of Kansas
County of Johnson

On March 8, 2006 before me, the undersigned, a Notary Public in and For the ssid
County and State, personsly appeared Bif! Hamblin to me personaily known, who, being
duly sworn by me, did say that be is the Div. Admin, Officer of First Herizon Home Losn
Corporation, a Kansas Corporation and that said instrument was signed on behal{ of said
corporation by avthority of iis Board of Directors and said Div. Vice President
scknowledged said instrument (o be the free act and deed of said corporation. In
testimomy whereol, [ have set my hand and affixed my official seal the day and year last
sbove written. ) '

.’\\)’"‘” T b-\"'a, .
g NO {"-,z P R‘ '
{ corromate / L
. sEAL ) i S iR
o Notary Name: 3. b <
Rt Wotary Public for the state of Kansas

My commission expires: 02/07/10

Send tax staterment W/

This document prepared by:

Bill Hamblin

Firat Horizon Home Lean Corporation
3901 College Blvd,

J. FUHR
Overdand Park, KS 66211 - R XPFES
913-262-9393 it
. inat ¥
AN HALLINAN & SCHMIEG, PC
E}CUWENT e CTR, @ SUBURBAM STA. 136824
ENS OF D e 1617 JEK BLVD., SUITE 1400 s
Pl ADELPHIA PA 19103-8097 o
Rucording Fot 50,00
AT Fos Rl

Aasigrumants

AB1360-0097
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Not Reperted in A.2d, 2005 WL 3701461 (N1
(Cite ag: 2008 WL 3701461 (N.3.Super.AD3}

Bulboff congisted in ;gaff
sharss of Mavs ¢

*2 After the zale of Bulbolfs car wash busi-
nesses had been negotiated, Alsenizer as general
pariner of Stout, designated as “solier,” and Bulbolf
38 “buyer” entored imfo a SPA, dated ounly by the
‘9% whershy Bulboff would exchange
[ his shares fn M -acc for 313,348 shares of
i Stout” An additional 3PA,
sedd March 26, 1989, p'rm the

Algentzer as “sefler”

W SFL owned by

=7}

[y

e

for 100,000 resmicied sharex o
Mace ownsd by Bulbeff, the ™
384 dated fuly §, 1999, Bulboff as “sslles” agreed

o sefl 23,000 vestricted shares of common stock in
Mace to Alsentzer for $2.00 per share. Al apgres

o

ments were drafled by Bulboff's attorney, A pris-
cipal purpose of these fransactions was to diversify

the parties’ stos
sought o acquire unre

i holdings, Additdonally, Bulboff,
ssiricied shares of USPL so

that he conld sl them and repay & debdt fo
nl""ﬂ&% v, whicl: we will discuss later In this opin-
.{.

_-4

icn,

n May 1909, an sgreement was
USPL and DBulboff
s nghr o sell thess 3har =)

FHzZ.
the 100,000 sharsg ¢

at trial that sale of
USPL that were the
&, 1659 agreoment

HBaulboff claimed
f

subjeet of the March 2
was not restricted.

ants gach provided that the sales o
sxchangss would ocour at 8 “Closing (as hereinafier

The agreems

defined)” and “[iln the evens a closing does not oo
cur pricr to the Bxpiration Date, this Agreement
q’qa!i teryninate and be of no ferther foroe or effect”

5 three agreemments also coniained g section en-
ﬁ‘ied “Certain Definitions” that stated:

thiz A f:‘er{*-"rs*, the following

: following meanings

or purposss of
terms shall have the

By
f
H

52012 Thomson Reuters,

[

Super. A

Cla

1
i3

a. “Closing”

53 buginesy days
transaction pursuant i¢
f the sheres of Ameoric-
st to a Mergsy
9% (“the Pacline
Ag*’ccmm’ i)

he date that

without §

b, "Expieation Dets”
the &

closing tuking place,

=
o
pad
-
\..
-

Paoling Agreement is

In 2 sectign entitic
gach aﬂ_reza:

“Closing  Procedures,”
went provided: “At any time from the
the Expiration Date, Buyer may
set *he da& and plsce of the Closing by delvering
writien noiis thersof to Sellor at least three days
prior 1o the designated date of Closing” Addresses
for the service of notice were provided, The agree-
ments elso staled that “{aloy provision of this
Agresment may be amended or walved only with
the prior written consent of the Selle Buyer”

" unil

and

Meither of the BFA
ontained a provision fc
r” one stock o be swapped bevame mors vainabis
ﬂ-f-n the other, Unforiunarsly, that i what
keppened, and USPL's vahee ot one time cams fo

exceed approximately twice that of Mace, thereby

& SloCkK SWap

T g market value adjustrent

5+

making & swap disadvantageous o Alsenizer and
Stout. Additicnally, testimony and evidence al wial

si'sh&d Alsentzer's concern that the stock frans-

ar;i,"ar' would be regarded ag illegal insider trading
hy the Securities and Exchange Commission as the
of the tbusinzes sclationship  Detween

isentzer and both Mace and

sitating a cash contribution by ki, on July 1, 29@‘5’,
& forther agresment was reached hetweer
and Alsentzer whorchy Alsentzer losned Bu“‘* f
the sum of §450,000. The loan was seoured bjz 5

promissory note and a piedgs of 200,00
Mace stock. The note provided for payment gf in-
terest from July 1, 1999 of nine and cuo-half per-

i te Orig, US Gov. Wo

TH .ﬁ «
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cent por sanvm, The matority date of the loan wag
Cotober 1, 1599, at which time & lump-sum balloon
payment of the entire outstanding balance plus in-
terest was duc. Additionally, the nofe provided for
the payment of a late charge of five cents for each
dollar overdug for o period in oxcess of ton davy
and for the payment by the defaulting debior of
reasonable attomey's fees inourred in coliecting on
the note, Bulboff returned 31506,000 of ihe balance
of the loan immediately, as not needed, The re-
maindsr was aot repaid, nor was the stock that
served ag collateral tondered, Bulboff claimed 2t o
al that his purpose in signing the March 26, 1959
BPA was to seguive enough saleabls shares of US-
PL 1o fund repaymert of hiz deby o Alsentzer,
Bulboff's lsbility on the principal amount of th
nole i3 not disputed on appeal.

%3 On June 30, 1999, the car wash deal clos *é,
and a merger of American Wash Services and Mass
occurred on July 5, 1999, None of the SPAs was
sonsummated, Al trial, Bulboff testified that he had
sent several notices to close o Alsentzer, However,
he produced & copy of only one notice which pro-
posed two possibie closing dates, but did not set a
definite date for closing. Bulboff lestified that he
had hand delivered the notice to Alsentzer in Flor-
ida, Alsesmzer denisd receips. The court credited
Alsgntzer's testimony, finding that Bulboffs recol-
footivn a1 tisl of alle rc:d evenls relating o notice
that he had been unshic to recall during his depoy-
ition rendered Bulbofls f;r'a.i testipnory incredible,
In argument before us, Bulboffs sel conceded

the absence of propey written notice.

oo

T3, Alsentzer has made no olaim wnder
the July I, 1599 SPA, in which he as
“buyer” could eleot to close. Thai SPA is
not 4 fucus of this appeal.

@

i

£

Avcording to Alsentzer’s testimony, by late in
the surmmer of 1999, both he and Buiboff recog-
nized that the stock swap deals were dead
However, the alternative of pooling the stock was
raised by Alsentzer. On Movember 2, 1999, 8 pro-
posed agreemsnt captionsd the “Btout I Parter-

.
\f

Page 4

ship Agreeresnt” was faxed on behelf of Alsentrer
to Bulboff's New Jersev atiorney, The sgreement
provided for the formation of a purtnership between
the Stoul Partnership and Bulboff {or “the purpose
of purchasing or acouiring securities and making
other invesiments in real or personal property a3 the
apporiunity maey arise spd as may be agrosd upen
by the Partmers.” The initisl capital contribution by
the pariners was stated eas 413,348 shares cach of
Mace and USPL, the total amounis of the prior
stock swep sgrecments, and i was propossd that
the stook would be pooled and sold, with the pro-
cegds divided squally between the parties. Bulbolf
gventually refected this proposal.

Matiers fay failow thercafter until June 2001
when Alsentzer demandsd payment on the
ase of the shares pledged as security.
Bulboff de‘au‘atc‘-, and sull was commenced oy

o3
=]
=
Le)
)
-
oo
o

M4, Bulboff testificd that during this peri

a,i “1 got involved in my divorce, and

was thrown from my home and my life was
m furmoil... 1 was living in-basically lbv-
mg in my cer out of my house, and § was
fast worried about basic hving. I dide't
have a job™ Triml testimeny disclosed
sporadic oral contact between Bulboll and
Alssntzer,

Eollowing entry of pariel summary judgment
and trial of remaining issues, the court issned an
opinion from the bench. First, the judge confirmed
ks prior defermination that notice of an intent to
close was not properly provided, bocause Bulbotf
had failed to offer evidence of a writing conforming
to the requirements of the SPAs that was delivered
t0 Afsentzer or Stont, He also found evidence of ve-
ceipt by Alsentzer of any other form of adeguate
notice by Bulbaff or his attomey 1o be absent, and
detormined thar any communicasions by Bulboff
with Alsentzer were oo indefinite to constitute no-
tive, in that they may have indicated a general de-
sire to close, but did not state a3 clesing dats, The

2612 Thomson Reuters. No Claim 1o Ornig, US Gov, Works,
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court relied additionaily upon testimony by
Bulbofls attorney that he had never boen requestad

thal he mainteined with Aibenﬁz s by dernanding &
closing. The judge Ruther cited to testimony that
suggeated that at the tme, Bulboff lacked the

shares of Maoe stock necessary for 2 ¢losing to oo

*4 The judge then found that the roguirement
of notice had not b en weived, since there was no

53

£
gvidence that expressly or 173-' trrpu-: atio jﬁ"’lﬁﬁ“

§ i not sn agreement that lapsed on the
basis afail&gadiy some obligue technical deficis,

This is just 2 tofal failure of the buyer ¥ ask in
olain sveryday }“m;ﬁsi for & firm settlement dat

and set a time and place for settlement, which is
the simypdest of all hiﬁgs to do. As | osaid, also,
here wag no written or oral walver of any terms,

WO W
As 1 sald, Bulboif never raally indicated a firm
date for sertement, never instituted g lawsalt, and
he bottean ling here is that there still woaldn't
have been a claim mude if Mr, A did not maks an
sitfnrt o colloct his note,
EE s judge found further that Alsentzer came to
ve that the stork swap envisioned by two of
iia'* SPAr was instead a sale with Insider trading
Hicstions that could viokie the law, bwt
wizer sl favored diversification. For that
reason ke seught to repudiate the agreemsents,
which he in any cese thought were long dead, and
to substituie the stock poobing arrsngement con-
ed in the Stout [T partnershy p agreornent for-
warded to Bulbofl on Hovember 2, 1999, The
iudge found further that, although Bulboll ulti-
metely g ;,c“if d the pooling propossl, his wil
ness 1 discuss it was sonsistent wi

impression that the initial siock

i
]
¥

kad lapsed. The cowt noted festlznony by
Bulboff's attomey that in connection with the re-
iection of the Siout 11 proposal, the attorney had
orally demanded thet the onginal stock sway
agreemenis be honored, However, the aitorney
admitted that the demand was never rsduged w
writing, and oo closing date wag proposed,

The court found that by the time of the Novern-
s3], the B¥Az Ez:«:d sxpired. In that cone
e nofed an ambiguity in the expira-
don date of the SPAg arising from the d finitional
section of those agreements, which provided for a
sloging o ocour five days after the merger of Amer-
ican Wash Services into Mace, but further defingd
the expivation date of the "F;F(‘N""!"“‘ 38 OUSIHTIRE
when “the Pacline Agreement is nated withou
& closing taking place”-2 definition deprived of a::}’

significance by the ‘act that the closing had
eurred, in this sircumsiance, in which th

ments  could  otherwise be construed as non-
termminable, the court found that sase Jaw required
that a “reasomable” time for termination be read in-
b

i¢ them, and that such time had passed.

e peneral, the court rejected the oredibility of
Bulboff, finding that his conduct did not compaort
with busmess practices with which Bulboff was en-
tirely familinr and his cleim that be provided notice
to Alsentzer and was sirung along by bim was not
upporied by the atiomey that repsﬂf-med Buthoff
throughout the period in guestion, Further, the court
variance from that giv-

on exhibited & Pelarity of
speration,” not the rush.

s lsck of evidence most
closely resembled “the dog ate my homework”
Yei, {‘jsz this case we have no dog, no x-ray of the
dog,” tt establish the dog's conduct a8 an appropri-
ate exouse.

udge ended his opinion by stating:
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feciive becsuse they had not nohified Bulboff of
that conclusion. Alsentzer's and Htout's inaction in
that regard dees not provide evid of their
walver of the notice provisions of the agresments,
cither expressly or by implication. The judge found
after g review of the wigl record that no evidence of
a voluntary and inteatic i

'y Lo
Hsii

nal relinquishment of &
known tight on Alsentzer's or Stout's part had been
adduced by Bulboflf, as required to prove waiver.

rms I35 AN ar 104, 713

Crounfy of Morrls, st A

W43, Wesy darsey Thle & Czufnt Co. v, Industriof
Truse Ca, 1T N 54% 1352-53, 141 A2d 7#2

Mor cun Alssnizer's obvicus diminishment of
interest in consummating the SPAs be interprated
ms cresting an estoppel barring imsistence upon
compliance with those agrsements’ notice provi-
stong. The lestlmony suggests Bulboff recognized
Algenizer's reluctance o clese, and sz g resalt of
thelr friendubip, did not press the lssue with him,
The evidence doss not discloss misleading conduct
on the part of Alwsnizer or of rellance by Bulbofi
upon such conduct. Ekgrr 178 N

v, Smedd,

E?E‘l» 836 A2d 794 (2003%; Cusamasino v, Cifv of

erser Oy, 138 NS 333, 334, T30 AZd 28T
County of Morris, supra, 153 NI at 104,

TRy
‘M}*: 5
?v,}“f AZd 858,

We do not construe the court's opinion as ao-
cording eithor Alssntzer or Stout the right io
“rescind” the SPAs while they temained in eifect
The court insiead resd a resszonsble termination
provision inte the sgrosments, as it was legally ree
gquired o do given the absence of any clear indics-

tion when they were terminable and no asvidé-rzcés
that the pariles intended their perpetus! duration

re Mifler’s Estate, B0 N2 210, 21819, 447
A2d 344 (1983 {2 perpetual @é;ntsgc‘; is not
favared, and if & cont :acz containg wo oXpPress terms
a¢ te itg duration, i 18 terminable gt will or after a

tm\ ;, Reﬂiaa‘vmem f‘:’eumd of if 4

See In

not agfssfj n ?es;peci ts g term tha‘: is es-
s determination of their rights and duties,

g term that is reasonable in the circumsiances shall
be supplied by the court). We decling 1o disturh the
cowrt's factus! finding that tferminstion had oo-

currad, and was recognized {0 have sceurred prior
tw ’m mber 2, 1992 and prior w sny definits ox-
n by Bulboff of an intent to close at & specif-
16 sime. The S}"’As nad beoome finanaislly unvishle,
was known io E:-(:atﬂ A senizer and

ks

Finally, we find no support for Bulbolf's pest-
tion on appeal that the court amred in determining
that Alsentzer had not ’*ﬁreachﬂﬂl 4 c‘zu%y of good faith
and fulr dealing in “leading Bulboff o bellevs
Alssnizer would set a c'fssmg date and denying
Bulboff his reasonsble expectations under the Siock
Purchase Apreements” Buiboff is correst that such
a duty is inherent In every comtract. Wilson v, Awr
grada Hews Corp, 168 N 236, 244, 773 Azd
112] (2401 However, afler 2 coznprmwmwe £
view of the svidencs, the court suggesied such a
claim had not been suppmted by any evidenos of

unfalr dealing. We ooncur. Bulboff possesssd the
powsr {0 reguire that the parties’ obligations under
the 8PAs by performed. Evidence demonsirates that
he failed 1o exercise that power.

(

7 Az a consequense of the foregoing, we aft
firm the wial cowt’s order dismissing Bulbofls
counterciaim and thivd-party complaint as the result
of his failure to meel his burden of nroof on the iz
gues ratged therein,

L
Following trial of the matter, the court held ad-
distonal argument on the issues immw and late
fees on the promissory nots and attomeys’ fese

{2} As we have previou siy stated, the promis-
aovy note, entersd on Suly 1, 1999, provided for
payment of uterest ot a rate of nine and one-haif
peroent per annum. The agreemant further provided
that “lelommencing Aungust 1, 1995 and continuning
on the first day of each month thereafter until Oeto-

e 1, 1999, Maker shall pay intorest only . at the
aforesaid rate .. on the principal balancs outstand-

© 2012 Thomson Reuters, Mo Claim to Orig US Gov. Works,
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