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 This Statement in Lieu of Brief is filed on behalf of the Civil Service 

Commission pursuant to Rule 2:6-4(c). Appellant, Fabio Cologna, appeals the 

August 23, 2023 Final Administrative Determination of the Commission 

upholding Respondent City of Hoboken’s decision not to appoint him to the 

position of Fire Captain because no genuine vacancies existed prior to the 

January 16, 2023 expiration of the eligible list. (Pa5-Pa9).1 

Cologna, after passing the promotional exam for Fire Captain for 

Hoboken, was placed on eligible list PM1039V with an expiration date of 

January 16, 2023. (Pa5).  The disposition due date of an eligibles list may not 

be extended beyond the expiration date of the list when vacancies do not exist. 

N.J.A.C. 4A:4-4.8(b).  An anticipated vacancy is not considered the same as an 

existing vacancy. Ibid.  

On January 5, 2023, Hoboken received from the Commission a 

Certification of Eligibles as of December 28, 2022 for Promotion to Fire Captain 

(PL221817). (Pa62; Pa72). This list had a disposition date of March 28, 2023, 

which was two months beyond the expiration of Cologna’s eligibility under 

                                                 
1 “Pa” refers to Petitioner’s Appendix.  
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PM1039V.  Ibid.  Via February 2, 2023 correspondence, the Commission’s 

Division of Human Resources Information Services advised Hoboken that, in 

order to extend the expiration of the Appellant’s eligibility list, Hoboken would 

need to verify that “genuine vacancies” for Fire Captains existed in the Hoboken 

Fire Department as of the January 16, 2023 expiration of PM1039V. (Pa66).  

Because no genuine vacancy existed, Cologna’s eligibility expired on January 

16, 2023, and he was not promoted to the position of Fire Captain. (Pa5; Pa6). 

Hoboken returned the Certification without making any appointments. (Pa71).  

On February 16, 2023, a new eligibility list for Hoboken Fire Captain was 

promulgated. (Pa6).  

Cologna appealed his non-appointment from the December 28, 2022 

certification of the Fire Captain eligible list to the Commission, claiming that 

there were multiple genuine vacancies as of the expiration of the list and 

challenging the Commission’s alleged failure to raise similar concerns about 

genuine vacancies in other cases involving Hoboken.  (Pa6). 

In its Final Administrative Determination, the Commission upheld 

Hoboken’s position that no genuine vacancies existed prior to the expiration of 

PM1039V as required by N.J.A.C. 4A:4-4.8(b). (Pa7-Pa9). In addition, the 
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Commission found that, of the genuine vacancies claimed by Cologna, two were 

filled before the certification of PM1039V, and the impending retirements on 

February 1, 2023 and March 1, 2023 could not be considered current vacancies 

pursuant to N.J.A.C. 4A:4-4.8(b).  Ibid.   

Cologna also questioned why similar concerns regarding genuine 

vacancies were not raised in connection with the two prior retirements.  (Pa8-

Pa9).  Hoboken acknowledged that it filled those two vacancies in July 2022 in 

anticipation of retirements to take place in September 2022 and October 2022.  

(Pa55).  This was consistent with Hoboken’s then-normal practice of filling 

positions based on pending retirements, which were not ultimately genuine 

vacancies.  (Pa63).  However, because the certification for these positions was 

issued and disposed of before the expiration of PM1039V, the Commission’s 

Division of Human Resource Information Services never confronted whether a 

disposition due date required extension in connection with these promotions.  

(Pa9).  They therefore did not involve the same concerns as the present matter 

and have little relevance.  (Ibid.). 

This appeal from the August 23, 2023 Final Administrative Action by the 

Commission followed.  
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Having reviewed the merits briefs filed by the primary parties, the 

Commission has determined that the factual and legal issues involved in this 

appeal do not warrant the filing of a separate brief. The primary issue raised on 

appeal is whether the Commission’s decision to uphold the Hoboken’s non-

appointment of Cologna to Fire Captain was arbitrary, capricious or 

unreasonable. Because this matter does not involve a challenge to the validity 

of the Civil Service statutes or the rules promulgated thereunder, a separate brief 

on the merits is unnecessary; the primary parties to this appeal have adequately 

addressed the relevant issues, and the public interest does not require the 

Commission’s participation. 

Nevertheless, the Commission’s decision should be affirmed. It is well-

established that an agency’s determination will not be upset unless it is 

affirmatively shown that it is arbitrary, capricious, or unreasonable or that it 

lacks fair support in the record as a whole. Karins v. City of Atl. City, 152 N.J. 

532, 540 (1998). A strong presumption of reasonableness attaches to the 

Commission’s decision. In re Carroll, 339 N.J. Super. 429, 437 (App. Div. 

2001). Thus, a court must affirm the decision if the evidence supports it, even if 
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the court may question its wisdom or would have reached a different result. 

Campbell v. N.J. Racing Comm’n, 169 N.J. 579, 587 (2001). 

The Commission, the body with the expertise to evaluate, interpret, and 

administer the Civil Service Act, was in the best position to analyze the facts 

and issues and determine that, based upon N.J.A.C. 4A:4-4.8(b), Cologna was 

not entitled to a promotion due to expiration of the eligibility list since no 

genuine vacancies existed prior to its expiration.  

For these reasons, the Commission’s decision should be affirmed. 

Respectfully submitted, 

 MATTHEW J. PLATKIN 

 ATTORNEY GENERAL OF NEW JERSEY 

 

 

By: s/Bernadette Dronson____________ 

Bernadette Dronson 

Deputy Attorney General 

NJ Attorney ID #34551989 

Bernadette.Dronson@law.njoag.gov 

 
 

Dated: July 3, 2024 
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