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TABLE OF JUDGMENT(S), ORDER(S), RULING(S), AND 

DECISIONS ON APPEAL 

 

 
10/11/2024   Final Judgment          Da109 

 
 

 

COMBINED STATEMENT OF FACTS & PROCEDURAL 

HISTORY1 

 
 

Plaintiff – Respondent Stephen Shurina (“Plaintiff” and Defendant – 

Appellant Susan Shurina (“Defendant”) are brother and sister and co – 

owners of a deed restricted summer bungalow real property which is not 

encumbered by a mortgage (Da1, Da60 & Da32 – Da51). Neither party is 

or was during the pendency of this action, a resident of the State of New 

Jersey (Da1). On August 15, 2023, the Plaintiff filed a single count complaint 

 

1 The procedural history and statement of facts were intentionally 
combined as they are inextricably intertwined.   
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for partition sale in the Superior Court Chancery Division General Equity 

Part Monmouth County. The complaint sought only the following prayer for 

relief: 

 

WHEREFORE Plaintiff requests judgment entered against 
the Defendant, ordering the division of the subject property 
based on equitable contribution or, if the court sees fit, a 
partition sale of the premises located at 15 Cedar St., #23 
Highlands, New Jersey. In addition, the Plaintiff demands 
cost of suit, reasonable attorney’s fees, and all other relief as 
the Court may deem proper. (Da1 – Da4).  

 
 

On November 17, 2023, the Plaintiff took default judgment against 

the Defendant (Da5). On February 22, 2024, the Plaintiff took amended 

default judgment against the Defendant (Da6 – Da7). On April 10, 2024, 

Defendant moved to vacate default judgment and to dismiss Plaintiff’s 

Complaint for Failure to State a Cause of Action Upon which Relief Could 

be Granted (Da8 – Da12). Plaintiff opposed and on April 26, 2024, the trial 

court vacated default judgment on account of improper service upon the 

Defendant and denied the motion to dismiss (Da13 – D14). Plaintiff never 

served Defendant with the complaint and Plaintiff never amended his 

complaint. On May 28, 2024, the parties entered into a stipulation to extend 

time to answer (Da15). On July 12, 2024, Plaintiff requested and obtained 
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default against the Defendant (Da16). On July 16, 2024, the Plaintiff filed a 

notice of motion to enter default judgment seeking judgment beyond his 

prayer for relief in his complaint (Da17 – Da21). Defendant objected and 

explained why she never filed an answer (Da22 – Da51). On July 24, 2024 

Plaintiff filed a reply (Da52 – Da55). On September 11, 2024, the trial court 

entered default judgment against the Defendant for “liability,” ordered a 

proof hearing to take place and issued a cantankerous Statement of Reasons 

(Da56 – Da62). On October 8, 2024, the trial court conducted the proof 

hearing.2 Plaintiff offered one (1) exhibit (1T – 3 & Da63 – Da102) and one 

(1) witness (1T – 3). On October 11, 2024, the trial court entered a final 

“order” against the Defendant as follows: 

 
ORDERED that plaintiff be allowed to buy out the 
defendant’s interest in the property 
for $50,000.00 which represents half of the property’s fair 
market value. The plaintiff, upon execution of this order shall 
within thirty (30) days provide the defendant with: 
1. A copy of this Order; 
2. A proposed Quitclaim deed; and 
3. Tender $50,000.00 by way of certified check. 

The defendant shall have forty-five days to sign, notarize, and 
return the above referenced Deed to the plaintiff. If the 

defendant either fails, or refuses, to return the deed within 
forty-five days of its delivery, then plaintiff’s counsel shall 
be granted limited power of attorney to execute the deed on 
behalf of the defendant (Da110).  

 

 

2 This transcript shall be referred to a “1T.”  
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The trial court placed its statement of reasons on the record on October 11, 

2024.3 The trial court’s statement of reasons contained absolutely no 

supporting legal authority (2T). On October 15, 2025, Defendant made 

inquiry of the trial court pursuant to R. 2:5 – 1 (Da104). On October 15, 

2024, the Defendant filed a Notice of Appeal and Case Information 

Statement with this Court (Da105 – Da110). Defendant never filed an 

Appellate Division Case Information Statement in accordance with R. 2:5 – 

1(e) or otherwise. The trial court never filed a R. 2:5 – 1(d) amplification or 

even declared it was not going to do so.  

 

ARGUEMENT 

 
I. STANDARD OF REVIEW (NOT ARGUED BELOW).  

 

The Appellate Division’s standard of review of a trial court's 

factual findings and conclusions of law is well-settled. This Court is only 

bound by the findings of the court below when that are supported by 

adequate, substantial, and credible evidence. Rova Farms Resort, Inc. v. 

Investors Ins. Co. of Am., 65 N.J. 474, 484, (1974). Thus, this Court is 

empowered to disturb the factual findings and legal conclusions of the 

trial judge when it is convinced that they are so manifestly unsupported 

 

3 This transcript shall be referred to as “2T.” 
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by or inconsistent with the competent, relevant and reasonably credible 

evidence as to offend the interests of justice. Rova Farms id. A trial 

court’s interpretation of the law and the legal consequences that flow 

form established facts are not entitled to any special deference. See 

Manalapan Realty v. Manalapan Twp. Comm., 140 N.J. 366, 378 (1995). 

When a court of review address a trial court's construction of a statute, 

its review is de novo. In that inquiry, the court of review looks to the 

Legislature's intent as expressed in the statute's plain terms. Matter of 

A.D., 259 N.J. 337, 351 (2024).  

 

If a judge makes a discretionary decision, but acts under a 

misconception of the applicable law or misapplies it, the exercise of legal 

discretion lacks a foundation and it becomes an arbitrary act, not subject 

to the usual deference. Summit Plaza Assocs. v. Kolta, 462 N.J. Super. 

401, 409 (App. Div. 2020); Alves v. Rosenberg, 400 N.J. Super. 553, 

563 (App. Div. 2008). In such a case, the reviewing court must instead 

adjudicate the controversy in the light of the applicable law in order that 

a manifest denial of justice be avoided. State v. Lyons, 417 N.J. Super. 

251, 258 (App. Div. 2010); State v. Steele, 92 N.J. Super. 498, 507 (App. 
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Div. 1966); Kavanaugh v. Quigley, 63 N.J. Super. 153, 158 (App. Div. 

1960). 

 
The due process guarantee expressed in the Fourteenth 

Amendment to the United States Constitution includes “the requirement 

of ‘fundamental fairness'” in a legal proceeding. D.N. v. K.M., 429 N.J. 

Super. 592, 602 (App. Div. 2013). 

 

 

II. THE TRIAL COURT FAILED TO COMPLY WITH R. 1:7 – 

4 IN ITS OCTOBER 11, 2024 STATEMENT OF REASONS 

WHICH CONTAINED ABSOLUTELY NO SUPPORTING 

LEGAL AUTHORITY (NOT ARGUED BELOW).  

 

 
In a non – jury civil action, the role of the trial court at the conclusion 

of the trial is to find the facts and state conclusions of law. R. 1:7-4. Failure 

to perform that duty “constitutes a disservice to the litigants, the attorneys 

and the appellate court.” Naked conclusions do not satisfy the purpose of R. 

1:7-4. Rather, the trial court must state clearly its factual findings and 

correlate them with the relevant legal conclusions. See Curtis v. Finneran, 83 

N.J. 563, 569–70 (1980). Without a statement of reasons, we are “left to 

conjecture as to what the judge may have had in mind.” Salch v. Salch, 

240 N.J. Super. 441, 443 (App. Div. 1990). “Meaningful appellate 

review is inhibited unless the judge sets forth the reasons for his or her 
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opinion.” Ibid. The trial court made no findings of facts and conclusions 

of law in its October 11, 2024 Statement of Reasons (2T). The trial court 

made no amplification of the record to this Court in accordance with R. 

2:5 – 1(d) and it did not even respond to the Defendant’s inquiry in this 

regard (Da104).  

 

 

III. N.J.S.A. 2A:56 – 2, ET SEQ. DID NOT EMPOWER THE 

TRIAL COURT TO GRANT THE PLAINTIFF THE FINAL 

RELIEF ORDERED AS A MATTER OF LAW AND, AS A 

MATTER OF FACT, WHEN THE SAID RELIEF WAS NOT 

DEMANDED IN THE PLAINTIFF’S COMPLAINT WHICH 

WAS NEVER AMENDED PRIOR TO THE ENTRY OF 

DEFAULT AND DEFAULT JUDGMENT ON LIABILITY & 

DAMAGES (Da22 – Da28).  

 
 

N.J.S.A. 2A:56 – 2 provides as follows: 
 

The superior court may, in an action for the partition of real 
estate, direct the sale thereof if it appears that a partition 
thereof cannot be made without great prejudice to the owners, 
or persons interested therein. 

 
 

In addition to an award of attorney’s fees and costs, the Plaintiff’s 

Complaint sought the specific limited relief of “ordering the division of the 

subject property based on equitable contribution, or if the court see fit, a 

partition sale of the [subject] premises” (Da3). The trial court cited to no 

legal authority which empowers it to order one property owner to “buy out” 
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the other property owner in a partition proceeding for an arbitrary amount of 

money. None exists. In fact, the trial court did not even make a conclusion 

that “a partition [of the real estate] cannot be made without great prejudice 

to the owners” (Da59 – Da62 & T2).   

 
 

IV. THE TRIAL COURT NEVER OBTAINED PERSONAL 

JURISDICTION OVER THE DEFENDANT CONSISTENT 

WITH DUE PROCESS WHEN SERVICE OF PROCESS 

WAS DETERMINED BY THE TRIAL COURT TO BE 

DEFECTIVE AND THE DEFENDANT WAS NEVER 

PROPERLY SERVED WITH THE PLAINTIFF’S 

COMPLAINT (ARGUED BELOW Da10 – Da12 & Da13 – 

Da14).  

 
 

On April 26, 2024, the trial court ruled that the Defendant was not 

properly served with the Plaintiff’s complaint (Da16 – Da17). The Plaintiff 

never served the Defendant after the trial court issued its April 26, 2024 

Order Vacating Default Judgment based on improper service. Nevertheless, 

the trial court allowed the Plaintiff to default the Defendant and take default 

judgment against her (Da13 – Da14, Da56 – Da62 & Da110).  

 

The requirements of the rules with respect to the service of process 

go to the jurisdiction of the court and must be strictly complied with. 

Any defects are fatal and leave the court without jurisdiction. See 
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Driscoll v. Burlington – Bristol Bridge Co., 8 N.J. 433, 493 (1952). It is 

not sufficient that a defendant somehow receive a copy of the summons 

and complaint within sufficient time to file an answer. See Sobel v. Long 

Island Entertainment Prods., Inc., 329 N.J. Super. 285, 293 (App. Div. 

2000).  

 
V. AS A MATTER OF FACT AND LAW THE TRIAL COURT 

ACTED ARBITRARILY AND CAPRICIOUSLY WHEN 

GRANTING THE PLAINTIFF THE RELIEF CONTAINED 

IN THE OCTOBER 11, 2024 FINAL ORDER AND 

STATEMENT OF REASONS (NOT ARGUED BELOW).  

 
 
A court abuses its discretion when its “decision is made without a 

rational explanation, inexplicably departed from established policies, or 

rested on an impermissible basis.” See State v. Chavies, 247 N.J. 245, 257 

(2021). The trial court’s decision was made without a rational explanation in 

law and therefore departed from established policies and solely rested on an 

impermissible basis.  
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CONCLUSION 

 In light of the foregoing, as a matter of fact and law, the trial court’s 

final judgment must be reversed.  

 

DATED: March 5, 2025 

     Respectfully submitted, 
 
      
    By:_____________________________ 
     ROBERT A. RUSSELL, 
     Attorney for the Defendant – Appellant  
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LETTER BRIEF STATEMENT 

 

 Please accept this letter brief in lieu of a more formal brief.  
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ARGUMENT 

 

I. PLAINTIFF’S RELIANCE ON MUENZER V. NASTASI IS 

MISPLACED. (NOT ARGUED BELOW). 

 

Plaintiff’s brief is largely supported by the unpublished opinion of 

Muenzer v. Nastasi (Pb14). He does not include a copy of this unpublished 

opinion in his amended appendix. This is a violation of R. 2:6 – 1. More 

important, R. 1:36 – 3 provides as follows: 

 

No unpublished opinion shall constitute precedent or be binding 

upon any court. Except for appellate opinions not approved for 

publication that have been reported in an authorized administrative 

law reporter, and except to the extent required by res judicata, 

collateral estoppel, the single controversy doctrine or any other 

similar principle of law, no unpublished opinion shall be cited by 

any court. No unpublished opinion shall be cited to any court by 

counsel unless the court and all other parties are served with a copy 

of the opinion and of all contrary unpublished opinions known to 

counsel. 

 

 

III. DEFENDANT HAS FAILED TO CITE TO ANY LEGALLY 

BINDING AUTHORITY WHICH AUTHORIZES A TRIAL 

COURT TO ORDER ONE PARTY TO “BUY OUT” THE OTHER 

PARTY AS A LAWFUL REMEDY IN AN ACTION FOR 

PARTITION SALE. (NOT ARGUED BELOW).  

 

Questions related to statutory interpretation are legal ones. Appellate 

Courts review such decisions de novo, “unconstrained by deference to the 

decisions of the trial court or the appellate panel.” The overriding goal of 

all statutory interpretation “is to determine as best we can the intent of the 
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Legislature, and to give effect to that intent.” To ascertain legislative intent, the 

Court must begin with the statute's plain language and give terms their ordinary 

meaning. In order to construe the meaning of the Legislature's selected words, a 

Court can also draw inferences based on the statute's overall structure and 

composition. If the Legislature's intent is clear on the face of the statute, then 

the “interpretative process is over.” See State v. S.B., 230 N.J. 62, 67–68 (2017). 

 

A modern action for partition in sale arise is borne not of the common law, 

but rather statutory law. The governing statute is N.J.S.A. 2A:56 – 2 which 

provides as follows: 

 

The superior court [sic] may, in an action for the partition of real 

estate, direct the sale thereof if it appears that a partition thereof 

cannot be made without great prejudice to the owners, or persons 

interested therein. 

 

 

Putting aside for the moment that the trial court never specifically found as 

a matter of law or fact that “it appears that a partition thereof cannot be made 

without great prejudice to the owners, or persons interested therein,” (2T) 

N.J.S.A. 2A:56 – 2 does not authorize a trial court to arbitrarily “pick a winner” 

and then set a price for that winner to “buy out” the loser. No reported decision 

has ever interpreted N.J.S.A. 2A:56 – 2 to authorize a trial court to issue a final 

judgment ordering on party to be involuntarily “bought out” by the other co – 
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tenant for 50% of the “appraised value.” No reported decision has ever 

interpreted N.J.S.A. 2A:56 – 2 to authorize a trial court to issue a final judgment 

ordering on party to be involuntarily “bought out” by the other co – tenant based 

solely on a Plaintiff’s “appraised value.” No reported decision has ever 

interpreted N.J.S.A. 2A:56 – 2 to authorize a trial court to issue a final judgment 

ordering on party to be involuntarily “bought out” by the other co – tenant 

without a competitive free market bidding process.  

 

N.J.S.A. 2A:56 – 2 clearly and unambiguously limits remedy to 

“direct[ing] the sale” of the subject property. It does not authorize the remedy 

of an involuntary “buy out” for “appraised value.” The trial court cites to none 

and neither does the Plaintiff. Perhaps it is one thing if a trial court “direct[s] 

the sale” of the property and, during the “sale process” the co – tenants out bid 

each other (against competitive market forces) and a “winner emerges” from the 

competitive process. Such is not the case here, nor, as a matter of law or fact, 

should it be until such time as the Legislature (as opposed to the Judiciary) take 

such action. Simply put, it is not the role of the Judiciary (especially a trial court 

regardless of whether or not it is a “court of equity”) to alter or change the 

explicit and plain ordinary language of a constitutionally valid statute.  
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IV. THE BALANCE OF THE PLAINTIFF’S BRIEF LACKS MERIT 

AND DOES NOT WARRANT DISCUSSION. (NOT ARGUED 

BELOW).  

 

The balance of the Plaintiff’s Opposition Brief lacks merit and does not 

warrant discussion (Passim).  

 

V. CONCLUSION. (NOT ARGUED BELOW).  

In light of the foregoing, the trial court’s final judgment must be reversed.  

 

 

 DATED: April 30, 2025 

 

 

       Respectfully submitted, 

 

 

      By:_____________________________ 

       ROBERT A. RUSSELL, 

       Attorney for the Appellant  
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