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PRELIMINARY STATEMENT 

 
The trial court held that defendants, owners of a commercial property, had 

“affirmatively assumed” from the prior owner of the property an obligation to 

pay brokerage commissions and to “make sure plaintiff was taken care of” 

pursuant to either (a) an unwritten and undisclosed understanding between the 

broker and the prior property owner as to the meaning of terms in an 

unambiguous written brokerage agreement or (b) an undisclosed “course of 

conduct” between the prior owner and the broker.  The trial court’s ruling is 

unsupported by the facts or the law.  The trial court failed to address the 

undisputed fact that (a) the so-called “understanding” and “course of conduct” 

were -- by plaintiffs’ own trial admissions -- never disclosed to defendants, (b) 

the alleged “understanding” and “course of conduct” plainly and directly 

contradicted the terms of the unambiguous written brokerage agreement, which 

one of the defendants, through a limited assignment, agreed to assume, and (c) 

an unwritten verbal “amendment” or “understanding” of a written contract 

would violate the Statute of Frauds. Notwithstanding all of those facts, the trial 

court found in favor of the broker.   

The terms of the written brokerage agreement were clear: the broker was 

entitled to a commission if, and only if, a tenant at the subject property exercised 

a pre-existing contractual option to “renew” its lease through the efforts of the 

FILED, Clerk of the Appellate Division, March 05, 2025, A-000708-24



 

2 
ADMIN 699044646v3 

broker.   The undisputed evidence showed that did not happen here; there was 

no exercise by the tenants of their contractual options to renew and Rhein was 

uninvolved in the new leases that the tenants ultimately executed.  A fortiori, 

plaintiffs were not entitled to a brokerage commission.  But the trial court held 

that the term “renew” did not mean “renew” (as the plaintiff’s principal testified 

it meant), but rather was “intended” by the broker and the prior property owner, 

albeit not disclosed to anyone else, to be an “umbrella” term encompassing not 

only renewals of leases, but also new leases, modifications, extensions, and 

amendments.  The trial court then held that new leases that were entered into by 

two tenants of the property were subject to the  undisclosed “umbrella” terms of 

the brokerage agreement.  The trial court’s conclusion was not supported by the 

broker’s own testimony that it was to receive a commission for a “renewal” only 

when an existing tenant exercised its contractual right to “renew” its tenancy on 

previously agreed-upon terms contained in its lease.  As a matter of  logic, the 

contractual assumption of only specifically disclosed brokerage obligations 

cannot include undisclosed brokerage obligations. 

In addition to these errors, the trial court decision if rife with other errors 

requiring reversal.  After first improperly requiring a trial to proceed despite 

plaintiffs’ willful non-compliance with N.J. Court Rule 4:25-7(b), the trial court 

conducted a three-day bench trial.   Three months later, on July 25, 2024, the 
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trial court entered an Order (the “Order”) and on October 25, 2024, the trial 

court entered judgment (the “Judgment”) in this action.  The trial court’s Order 

and Judgment contain multiple material errors of law and misapplications of law 

to uncontradicted facts including:  (a) its entry of judgment in favor of plaintiff 

Erika A. Butler (“Plaintiff Butler”) on a breach of contract cause of action, 

notwithstanding Plaintiff Butler’s trial testimony that she had no contract for 

brokerage commissions,  (b) its incorrect holding that private contracts of sale 

between PNP and the Trust, and subsequently between, PNP and Deka, 

“created” rights that plaintiffs could enforce, (c) its incorrect holding that PNP 

and Deka were bound by an undisclosed “course of conduct” that supposedly 

existed between the Trust and the Plaintiffs notwithstanding that there was no 

evidence of a course of conduct adduced at trial, including no evidence that that 

the Trust had ever paid a commission to Rhein under circumstances such as 

those here, and (d) its entry of judgement at a commission rate of six (6%) with 

respect to one of the leases at issue despite the admissions of the Plaintiffs that 

the rate of commission was to be four (4%) percent. 

The trial court’s multiple errors culminated in an Order and Judgment that 

are demonstrably incorrect and unjust.  The Order and Judgment must be 

reversed, and this Court should enter judgment in favor of defendants.   
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     PROCEDURAL HISTORY 
 
 Plaintiff filed its First Amended Complaint on August 8, 2021.  (Pa001).  

Defendants filed their Answer on May 5, 2021.  (Pa006).  Plaintiff filed a Second 

Amended Complaint on February 1, 2023 (Pa020). Defendants filed their 

Answer to Plaintiff’s Second Amended Complaint on March 6, 2023.  (Pa036).  

The case was tried without a jury on April 29, April 30 and May 1, 2024.1  The 

trial court rendered its Decision and Order on July 25, 2024. (4T2).   The trial 

court entered judgment on October 25, 2024. (Pa036).   

  

 
1 The three volumes of the trial transcript are: 1T (April 29, 2024), 2T 

(April 30, 2024) and 3T (May 1, 2024).  The Transcript of the Court’s Decision 
and Order is 4T (July 25, 2024). 

References to the trial transcripts in Appellant’s brief are to: 1T44, 20 – 
1T45, 12;  1T48, 3 – 1T49, 8;; 2T1, 2-18;; 2T23, 17-22; 2T40, 2-5; 2T40, 21 – 
2T41, 14; 2T43, 20-23; 2T107, 24 – 2T108, 7; 3T5, 7 – 3T7, 17; 3T7, 18 – 3T8, 
17; 3T9, 20 – 3T11, 18; 3T27, 7 – 3T29, 16; 3T60, 15-21; 3T60, 18-23; 3T101, 
11 – 3T103, 4; 3T95, 11-18; 3T101, 11 – 3T103, 4; and, 3T109, 19 – 3T110 – 
10.    
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STATEMENT OF FACTS 
 

Rhein and Plaintiff Butler, the principal of Rhein and a licensed New 

Jersey real estate broker, commenced this action seeking brokerage 

commissions from PNP and Deka.  Pa 001; 4T3, 19, – 4T4, 6.   Non-party The 

Emil Buehler Perpetual Trust (the “Trust”) is a New Jersey trust, which from 

1983 until 2015, was the owner of certain real property located at 60 Route 17 

North, Paramus, New Jersey (the “Property”). 4T4, 14 – 21.  Non-party 

Annaliese Gillespie, now deceased, was at the time of many of the events at 

issue, both the principal of Rhein and a Trustee of the Trust.  Ms. Gillespie was 

Plaintiff Butler’s mother. 4T4, 7 – 21. 

PNP held fee title to the Property from 2015, when it acquired the Property 

through an “Agreement of Purchase and Sale between the Emil Buehler 

Perpetual Trust, as Seller and Advance Realty Development, LLC, as Purchaser” 

(“PNP PSA”) (Pa320) until it conveyed the Property to DEKA in 2018.   Pa457.  

DEKA is the current owner of the Property, having acquired it through a 

“Purchase and Sale Agreement between Paramus Northbound Property, LLC, as 

Seller and Deka USA Property Four, LP, as Purchaser” (“Deka PSA”).  Pa457. 

A. The Brokerage Agreement 

On or about February 1984, Buehler, Inc., the predecessor to the Trust, 

entered into a Brokerage Agreement with Rhein Management Corp.  
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(“Brokerage Agreement”) for an initial ten year term.  Pa105.   Paragraph 6 of 

the Brokerage Agreement provides, in pertinent part: “If the Property is sold or 

leased or existing lease renewed through the efforts of the Agent [Rhein 

Management Corp.] … the Agent will be entitled to a commission in an amount 

in accordance with the following rates: (a) New Jersey properties; not less than 

six percent (6%) of the total sales price or gross rental … (emphasis supplied).   

Pa107. The term of the Brokerage Agreement was extended several times, and 

on November 21, 2011, the Trust terminated the Brokerage Agreement effective 

as of December 1, 2011.  Pa118.  

Plaintiff Butler testified at trial that she personally had no agreement with the 

Trust, PNP or DEKA with respect to brokerage commissions.  2T40, 2-18 (Q. 

“Ms. Butler, do you have a contract personally, [with] either Paramus 

Northbound, Deka, or Buehler that pay you commissions personally? A. I do 

not”).  

B. The Leases for Which Plaintiffs Claim Commissions 
 

1. The PetSmart Lease 

On February 21, 1996, PetSmart Inc. and the Trust entered into and 

executed a certain “Shopping Center Lease between The Emil Buehler Trust, a 

New Jersey charitable trust, Landlord, and PETsMART [sic] Inc., a Delaware 

Corporation, Tenant” (the “PetSmart Lease”).  Pa157.   The PetSmart Lease was 
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executed on behalf of the Trust by, among others, Rhein’s principal, Ms. 

Gillespie, acting in her capacity as a Trustee of the Trust.  PA157; PA 187.   

Pursuant to the PetSmart Lease, PetSmart was to lease space at the 

Property for an initial term of fifteen (15) years with two (2) tenant options to 

renew the PetSmart Lease for a term of five (5) years per renewal option.  Pa160-

161, Pa162-164.  The PetSmart Lease defined Renewal Periods as the two (2) 

five (5) year renewal options.  Pa163-164.  The PetSmart Lease defined the 

“Term” of the Lease as the “Initial [15 year] Term and any and all Renewal 

Periods”.  Pa163-164.  Under the PetSmart Lease, the total potential “Term” of 

the PetSmart Lease, assuming the two lease renewal options were exercised, was 

twenty-five (25) years, or through January 31, 2021.  Pa160. 

The PetSmart Lease expressly provided that upon the failure of PetSmart 

to exercise a renewal option, “this Lease shall terminate on the then-applicable 

expiration date and neither Landlord nor Tenant shall have any further 

obligation or liability hereunder arising or continuing from and after the later of 

such expiration date of the date when Tenant vacates the Premises. Pa163-164.    

Under the PetSmart Lease, para. 47 (Pa185), the Trust and PetSmart represented 

to one another that they had “dealt with no other broker than as set forth in 

Exhibit K of the Fundamental Lease Provisions in connection with the 

negotiation, execution and delivery of this Lease”.  Pa185.   Rhein was not 
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identified in the PetSmart Lease as a broker involved in the PetSmart Lease. 

Pa185, Pa161. 

On or about July 26, 2011, the Trust and PetSmart entered into and 

executed a “Second Amendment to Lease by and between The Emil Buehler 

Trust, a New Jersey charitable trust (“Landlord”) and PetSmart, Inc, a Delaware 

Corporation (“Tenant”)(the “Second Amendment”).  Pa184.   Pursuant to the 

Second Amendment, PetSmart exercised the renewal options it held under the 

PetSmart Lease extending the term of its Lease through January 31, 2021 

(Pa184, Pa195) and PetSmart was granted two (2) additional five (5) year 

renewal options. Pa195.  The Second Amendment also set forth the specific 

dates by which PetSmart was to notify the Landlord “in the event Tenant 

[PetSmart] elects not to exercise such Renewal Period…”.  Pa195.  The Second 

Amendment does not identify Rhein as a broker with respect to the PetSmart 

Lease.  Pa194 – Pa202. At the time of the original PetSmart Lease and the 

Second Amendment, Rhein was serving as the Trust’s property manager with 

respect to the Property.  Pa182 (email terminating Rhein as broker and property 

manager).  

In 2015, PNP acquired the Property from the Trust through the PNP PSA. 

Pa320.  In 2018, DEKA acquired the Property from PNP through the Deka PSA.  

Pa457. 
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In 2019, in compliance with the Second Amendment to the PetSmart 

Lease (Pa195), PetSmart informed DEKA that it would not exercise its renewal 

options as set forth in the Second Amendment to the PetSmart Lease.  3T27, 7 

– 3T29, 16.  PetSmart did not exercise its renewal options under the Second 

Amendment.  3T27, 7 – 3T29, 16.   

Thereafter, in the anticipation that PetSmart would vacate the leased 

premises, DEKA retained a retail broker (Cushman and Wakefield, Retail 

Services) and began to prepare plans for obtaining a new tenant and modifying 

or dividing the leased premises for a potential new tenant.  3T 30, 25 – 3T33, 

24; Pa. 481; Pa484.  DEKA and its broker, Cushman and Wakefield, knew that 

the area leased by PetSmart was substantially larger in floor area than was 

optimal for a PetSmart store and that the renewal rates were no longer reflective 

of the market. 3T30, 25 – 3T33.  Unexpectedly, in or about April 2021 after the 

expiration of its lease term which ended on January 31, 2021, after its prior 

written notice that it would not exercise its renewal options, PetSmart contacted 

Cushman and Wakefield to express a possible interest in a new lease if terms 

could be agreed to.  3T30, 25 – 3T33.  Negotiations between DEKA (including 

Cushman and Wakefield) and PetSmart ensued over a period of months.  3T30, 

25 – 3T33. 
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Eventually, DEKA and PetSmart reached agreement as to new lease terms, 

and on October 8, 2021, DEKA and PetSmart entered into and executed a 

“Shopping Center Lease between DEKA USA Property Four, LP, a Delaware 

Limited Partnership, Landlord, and PetSmart LLC, a Delaware limited liability 

company, f/k/a PetSmart, Inc.” (the “2021 PetSmart Lease”).  Pa278.  The New 

PetSmart Lease reduced the scheduled rent that PetSmart would have been 

required to pay to DEKA had it exercised its renewal options under the PetSmart 

Second Amendment and also reduced the rent that PetSmart was paying during 

the then-current lease term.  Pa. 278; 3T35, 3-8.  The rent that is scheduled to 

be paid by PetSmart to DEKA under the New PetSmart Lease is approximately 

$1.9 million less than PetSmart would have been required to pay DEKA had it 

exercised its renewal options in the Second Amendment.  3T35, 3-8. 

The New PetSmart Lease did not grant PetSmart any renewal options.   

Pa278.  In the New PetSmart Lease, Cushman & Wakefield was identified as 

the only real estate broker involved in the New PetSmart Lease.  Pa282.    In the 

New PetSmart Lease, DEKA and PetSmart represented to one another that they 

had not dealt with any real estate brokers other than the one identified in Sec. K 

of the Fundamental Lease Provisions (namely, Cushman & Wakefield).    Pa311.   

DEKA paid Cushman and Wakefield an agreed-upon broker’s commission with 

respect to the New PetSmart Lease.  3T34, 21 – 3T35, 2.   Plaintiff, Erika Butler, 
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the principal of Rhein, testified that neither she nor Rhein had any contact with 

PetSmart or DEKA during the negotiations for the New PetSmart Lease and 

neither she nor Rhein had any involvement in the New PetSmart Lease.  1T42, 

5-14. 

2. The Borders Bookstore Lease/DSW Lease 

On June 24, 1992, the Trust and Book Inventory Systems, Inc. d/b/a 

Borders Book Shop entered into a Lease Agreement (the “Borders Lease”).  

Pa203.   The Borders Lease was for an initial term of 10 years, with Borders 

being granted four (4) renewal options of five (5) years each.  Pa203 - 205.  The 

only broker identified in the Borders Lease was “Stu Sherer, Equity Realty, 

Paramus, New Jersey”.  Pa203.  Under the Borders Lease, the Trust and Borders 

represented to one another that “there are no claims for brokerage commissions 

or finder’s fees in connection with the execution of this Lease, other than to the 

party identified in Section 1.6 for which Landlord shall be solely responsible…”.  

Pa231.    Rhein was not identified in the Borders Lease as a broker involved in 

the Borders Lease. Pa203; Pa231. 

On or about March 10, 1995, Borders, Inc., the “successor by merger to 

Book Inventory Systems, Inc.”, entered into and executed a “First Amendment 

to Lease Agreement” (“Borders First Amendment”).  Pa257.  The Borders First 

Amendment did not identify Rhein as a broker involved in the Borders Lease of 
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the Borders First Amendment.  Pa257 - 258. The Borders First Amendment 

clarified that the initial lease term would expire on October 31, 2003.  Pa257, 

para. 1.  The Borders First Amendment replaced Exhibit C (the Rent Schedule) 

with a new Exhibit C.  Pa257, para. 2; Pa260. 

Rhein is not identified in the Borders First Amendment as a broker 

involved in the Borders Lease nor with the Borders First Amendment.  Pa257 – 

258.  To the contrary, the First Amendment expressly provides that “except as 

specifically modified herein, all of the terms, covenants and conditions of the 

[Borders] Lease Agreement dated June 24, 1992 remain in full force and effect”.  

Pa258, para. 6.    The Borders First Amendment was executed on behalf of the 

Trust by, among other signatories, Anneliese Gillespie, as Trustee.  At the time, 

Ms. Gillespie, the mother of Plaintiff Butler, was also the principal of Rhein 

Realty.  Pa258.  

On or about March 10, 1995, Borders entered into a Sublease Agreement 

dated March 10, 1995 pursuant to which Shonac Corporation was to occupy the 

entire Leased Premises which Borders had leased pursuant to the Borders Lease.  

Pa261, recitals a - e.   Subsequently, Shonac assigned its rights under the 

Sublease to Wilkerson Shoe Co., which subsequently changed its name to DSW 

Shoe Warehouse (“DSW”).  Pa261, recitals a – e.    
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On or about July 31, 2010, the Trust, Borders and DSW entered into an 

“Assignment and Assumption of Lease and Termination of Sublease” 

(“Assignment of Lease”).  Pa261.   Pursuant to the Assignment of Lease, DSW 

was assigned and assumed all of Border’s “right, title and interest in and to the 

Lease, for the terms of the Lease and all renewal terms thereof exercisable by 

Assignee [Borders]”…”.  Pa262, para. 1.  In the Assignment of Lease, Borders 

and DSW represented to one another that “they have not dealt with any broker 

or agent in connection the negotiation or execution of this Assignment”.  Pa266, 

para. 14.   

In 2015, PNP acquired the Property from the Trust.   Pa320. 

Well prior to the time at which DSW would have been required to exercise 

its right under the renewal options granted to it in the Borders Lease, DSW 

advised PNP that it would not exercise its remaining renewal options under the 

Borders Lease.   3T5, 7 – 3T7, 17.   DSW did not exercise its renewal options 

under the Borders Lease.  3T5, 7 – 3T57, 17.   As a result of DSW advising PNP 

that it would not exercise its remaining renewal options, PNP and DSW entered 

into negotiations to determine whether new terms could be reached to have DSW 

continue in occupancy at the leased premises under the Borders Lease. 3T7, 18 

– 3T8, 17. 
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On or about September 15, 2016, following extensive negotiations, DSW 

and PNP entered into a new lease with DSW (the “2016 DSW Lease”) to the 

original Borders Lease which reduced the scheduled rent that DSW would have 

been required to pay to PNP had it exercised its renewal options under the 

Borders Lease and also reduced the rent that DSW was paying during the then-

current lease term.   Pa273.  The rent that is scheduled to be paid by DSW to 

PNP under the DSW Lease is approximately $1.7 million less than DSW would 

have been required to pay PNP had it exercised its renewal options.  3T9, 20 – 

3T11,18.                                                                                                                                

In addition, the DSW Lease established a single lease term through October 31, 

2019 (Pa273, para. 1), and did not grant any further renewal options to DSW.  

Pa274, para. 3.  In the DSW Lease, PNP and DSW represented to one another 

that “they have not entered into any agreement or incurred any obligation in 

connection with this transaction which might result in the obligation to pay a 

brokerage commission to any broker”.  Pa275, para. 8.   

Plaintiff Butler, the principal of Rhein, testified that neither she nor Rhein 

played any role with respect to negotiations between DSW or PNP for the DSW 

Lease and neither she nor Rhein had any involvement in the DSW Lease. 1T43, 

3-10. 

C. The Sale of the Property To PNP 
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On or about September 15, 2015, non-party “Advance Realty 

Development, LLC, as Purchaser and The Emil Buehler Trust, as Seller”, 

entered into and executed a certain “Agreement of Sale” (“PNP PSA”).  Pa 320.  

Advance later assigned its interest in the Agreement of Sale to PNP. 

Paragraph 6(c) of the PNP PSA contains the “Representation and 

Warranty” of the Trust to PNP that: “a complete listing of all leasing brokerage 

contracts and amendments and modifications thereto, affecting the Property (the 

“Leasing Brokerage Contracts”) is attached hereto as Exhibit H . … To the best 

of Seller’s knowledge, all sums due under the Leasing Brokerage Contracts with 

respect to the initial terms of the Lease Documents, and all renewal, extension 

and expansion options to the extent exercised in writing by the tenant prior to 

the Effective Date, have been paid in full”.  (emphasis supplied).  Pa328.   

In the PNP PSA, the Trust did not disclose any “understandings”, 

modifications, amendments, course of performance or oral modification of the 

written terms of the Brokerage Agreement.  Pa320, et seq.; Pa328, para. 6, and 

Pa. 102  - Pa156 (the documents attached to PA320 as Exhibit H, were admitted 

separately, over objection, as trial exhibits P1 - P9). Dariusz Winnicki, an 

attorney for the Trust who represented the Trust with respect to the PNP PSA, 

testified at trial that he did not inform, and would not have informed, PNP about 
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the existence of oral agreements or non-written understandings with respect to 

the Brokerage Agreement. 3T109, 19 – 3T110, 10. 

The Trust and PNP also entered into and executed an “Assignment and 

Assumption of Brokerage Agreements (“Assignment of Disclosed Broker 

Agreements”). Pa488.  Pursuant to the Assignment of Disclosed Broker 

Agreements, PNP agreed to assume the liabilities and perform the obligations 

of the Trust only with respect to “the Brokerage Agreements set forth on 

Schedule 1 [thereto]”.  Pa488, para. 1.  No oral agreements, oral amendments, 

oral modifications, “understandings”, courses of performance or any other non-

written broker agreements, modifications or amendments were disclosed on 

Exhibit H to the PNP PSA or on Schedule 1 to the Assignment of Disclosed 

Broker Agreements.  Pa488 – 499. 

Under the PNP PSA, the only brokerage agreements which PNP agreed to 

assume or for which PNP agreed to be responsible are those specific written 

documents disclosed on Schedule 1 to the Assignment of Disclosed Broker 

Agreements.  Pa488 – 499; Pa320; Pa. 102 - Pa156.  Expressly, pursuant to the 

PNP PSA, “The parties acknowledge that this Agreement and its exhibits 

constitute the full agreement or understanding between the parties with respect 

to the subject matter of this Agreement”.  Pa352, Para. 31.  The PNP PSA further 

provides that: “Each party acknowledges that no other party, or agent or attorney 
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of any other party, or any person, firm, corporation or any other entity, has made 

any promise, representation or warranty, whatsoever, express, implied or 

statutory, not contained herein, concerning the subject matter hereof, to induce 

the execution of this Agreement.”  Pa352, Para. 31. 

D. The Sale of the Property to DEKA 

On November 21, 2018, PNP sold the Property to DEKA pursuant to a 

“Purchase and Sale Agreement between Paramus Northbound Property, LLC, as 

Seller and DEKA USA Property Four, LP, as Purchaser” (the “DEKA PSA”). 

Pa457.  In Paragraph 4.7 of the DEKA PSA, PNP represented that Exhibit 4.7 

to the DEKA PSA was a complete list of “all brokerage agreements relating to 

the Premises as of the Effective Date assumed when Seller acquired the 

Premises”.   Pa464, and Pa473 - 475.   In Paragraph 5.1.9(f), PNP represented 

that “except for the obligations under those brokerage agreements listed on 

Exhibit 4.7 attached hereto, no written obligations exist to brokers for the 

payment of any commissions or fees for renewals or expansions or the exercise 

of rights of first refusal, first offer or other rights under any Leases”.3   Pa466, 

para. 9.  In the DEKA PSA, DEKA did not affirmatively assume, and it was not 

 
3 In the DEKA PSA, PNP expressly limited its representation to “written” 
brokerage agreements.  This is in contrast to the PNP PSA in which the Trust 
made an unqualified representation to PNP that it had disclosed “all” 
brokerage agreements, whether written, oral or through a course of 
performance.  Pa328, para. 6(c). 
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expressly assigned, any brokerage agreements, including but not limited to, the 

Brokerage Agreement.  Pa464 -465; 3T60, 18-23. 

E. The Trial Testimony Established That Rhein Was Paid a 
Commission Only in Accordance with the terms of Written 
Brokerage Agreement, Not Through a Course of 
Performance 
 

Both Mr. Winnicki and Plaintiff Butler testified at trial that there was only 

one written brokerage agreement between the Trust and Rhein, namely, the 

Brokerage Agreement.  Tr1, pg. 44, l. 20 – pg. 45, l. 12; Tr3, pg. 60, l. 15 – 21.  

Both Plaintiff Butler and Mr. Winnicki testified that under the Brokerage 

Agreement, Rhein only had a right to be paid commissions for renewals of leases 

where the tenant exercised its renewal option contained in a lease obtained 

through Rhein’s efforts.  2T40, 21 – 2T41, 14; T3101, 11 – T3103, 4.  Mr. 

Winnicki further testified that the Brokerage Agreement did not provide for 

Rhein to receive a commission under any other circumstances, and that the 

Brokerage Agreement did not address (i) the duration of Rhein’s right to a 

commission or  (ii) whether Rhein would receive a commission in the event of 

a tenant holdover, and it does not provide that Rhein is entitled to a commission 

for as long as a tenant remains in occupancy at the Property.  T3101, - T3103, 

4.  Mr. Winnicki also testified that Exhibit H to the PNP PSA (trial exhibits 1 – 

9) “lists all of the [brokerage] arrangements that we were aware of and that we 

documented and disclosed to the purchaser”.  2T107, 24 – 2T208, 7.   
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In direct contravention of that evidence, the trial court enforced an 

unwritten “understanding” between the Trust and Rhein as to when Rhein would 

be paid a commission that was admittedly never disclosed to PNP.   

Plaintiffs argued that there was an undisclosed course of performance 

(addressed by the trial court as a “course of conduct”) through which the 

Brokerage Agreement had been performed repeatedly and over time such that 

Rhein was paid commissions for tenancies even where the tenant did not 

exercise its renewal options.  However, Plaintiffs introduced literally no factual 

evidence in support of this theory; rather, Plaintiff Butler and Mr. Winnicki were 

permitted -- over objection -- to testify as to the alleged unilateral “intent” of 

the Brokerage Agreement.   But neither Butler nor Winnicki could have had any 

admissible knowledge of the shared intent of the original signatories to the 

Brokerage Agreement as neither of them had participated in the negotiation and 

execution of that contract.  3T95, 11-18; 2T148, 3 – 2T49, 8.   Further, neither 

Plaintiff Butler nor Mr. Winnicki testified that Rhein had ever actually been paid 

a commission for a tenant other than in conformity with the written terms of the 

Brokerage Agreement, which limited Rhein’s rights to a commission only for 

the exercise by a tenant of its contractual renewal option.    There was, 

accordingly, no evidence at trial of the existence of a course of performance, nor 

of a “course of conduct”.  
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ARGUMENT(Pa36, 4T) 

THE TRIAL COURT ERRED IN HOLDING THAT 
PLAINTIFFS WERE ENTITLED TO BROKERAGE 

COMMISSIONS(Pa36, 4T)  
 

The trial court erred in holding that Plaintiffs were entitled to brokerage 

commissions  with respect to the 2016 DSW Lease and the 2021 PetSmart 

Lease, and that PNP and Deka affirmatively assumed from the Trust the Trust’s 

brokerage obligations under undisclosed “understandings”, “agreements” or its 

“course of conduct” with Rhein.  

A.  Plaintiff Butler is Not Entitled to a Commission as 
     She Had No Brokerage Contract with the Trust(Pa36, 4T) 

 
Among the trial court’s many errors was its grant of judgment to Plaintiff 

Butler for commissions from Deka and PNP.  The  basis for the trial court’s 

action is unknowable, since its decision fails to offer a rationale, but what is 

known is that Plaintiff Butler clearly and unequivocally testified that she did not 

personally have a brokerage agreement or any other contract with the Trust, PNP 

or Deka.  2T40, 2-5.  Accordingly, under Plaintiff Butler’s own testimony, she 

had no basis to even make a claim in her individual capacity for a brokerage 

commission, much less to prevail on such a claim.   

The elements of a breach of contract are:  (1) the parties entered into a 

contract containing certain terms; (2) the plaintiff fulfilled its obligations under 

the contract;  (3) the defendant failed to perform its obligations under the 
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contract, “defined as a breach of the contract;” and (4) the plaintiff sustained 

damages as a result. Woytas v. Greenwood Tree Experts, Inc., 237 N.J. 501, 512 

(2019).  Here, Plaintiff Butler could not possibly establish any element of a 

breach of contract claim, much less all them, given her testimonial admission at 

trial that she had no such contract.   The trial court’s entry of judgment in 

Plaintiff Butler’s favor is incorrect as a matter of law and fact. 

B. Rhein Was Not Entitled to a Commission from PNP 
     Deka Under the Clear Terms of the Brokerage 
    Agreement and the PNP PSA(Pa36, 4T)  

 
Rhein was not entitled to payment of a commission from PNP or Deka, 

because all evidence showed that (i) the conditions of the written Brokerage 

Agreement were not satisfied and (ii) neither PNP nor Deka affirmatively 

assumed the obligation to pay brokerage commissions unless the terms of the 

specific brokerage agreement were identified in the PNP PSA (or in Deka’s case, 

the Deka PSA).  In fact, Deka expressly did not assume any brokerage 

commission obligations whatsoever.   Pa464 -465; T360, 18-23. 

The obligation to pay a brokerage commission is personal, there is no 

obligation on the purchaser's part to pay the broker, unless the purchaser 

affirmatively assumes that obligation. VRG Corp. v. GKN Realty Corp, 135 N.J. 

539, 641 A.2d 519 (1994); Longley-Jones Associates, Inc. v. Ircon Realty Co., 

115 A.D.2d  272,  496 N.Y.S.2d  155  (1985), aff'd, 67 N.Y.2d  346,  502 
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N.Y.S.2d 706,493 N.E.2d 930 (1986). Our Supreme Court has held it “grossly 

onerous and unfair” to hold that in all contracts “a buyer impliedly agrees with 

the broker that he will pay the commission if the broker cannot legally collect it 

from the seller …” McCann v. Biss, 65 N.J. 301, 313, 322 A.2d 161 (1974 , and 

accordingly, a broker seeking a commission from a successor property owner 

must prove its entitlement to a commission under a brokerage contract and that 

the successor owner “affirmatively assumed” the prior owner’s obligation under 

the brokerage contract.  VRG Corp. v. GKN Realty Corp., 135 N.J. 539 (1994); 

Pagano Company v. 48 So. Franklin Turnpike, LLC, 198 N.J. 107 (2009).   

Here, in contrast to VRG and Pagano, neither PNP nor Deka affirmatively 

assumed the undisclosed “understandings” that Plaintiffs sought to enforce at 

trial.  It was uncontroverted at trial that under the Brokerage Agreement, Rhein 

was entitled to a commission only when PetSmart or DSW actually exercised a 

renewal option contained in a lease procured through the efforts of Rhein.  T240, 

21 – T241, 14; T3101, 11 – T3103, 4.  That demonstrably did not occur here.  

Logically, to establish the “affirmative assumption” of the Trust’s 

obligations, PNP or DEKA must have had actual knowledge of the specific 

obligation sought to be enforced and knowingly taken an assignment of those 

obligations.  Pagano Company v. 48 South Franklin Turnpike, LLC., 198 N.J. 

107 (2009)(distinguishing that case from VRG by noting that the leases that 
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were assigned to defendant made specific reference to brokerage commissions 

due; in this Action, the leases that were assigned make no reference to Rhein 

whatsoever). Such facts are not present here. 

Paragraph 6 of the Brokerage Agreement provides, in pertinent part: 

“If the Property is sold or leased or existing lease renewed through the 

efforts of the Agent [Rhein] … the Agent will be entitled to a 

commission in an amount in accordance with the following rates: (a) 

New Jersey properties; not less than six percent (6%) of the total sales 

price or gross rental … 

Pa105.   Paragraph 6 of the Brokerage Agreement does not state that Rhein is 

entitled to a commission for any reason other than the exercise of a renewal 

option by a tenant “through the efforts of [Rhein]”.   Pa107 – 108.   Clearly and 

unambiguously, Rhein would be entitled to a commission only where a tenant 

exercised its contractual right to renew its lease and option was exercised 

“through the efforts of Rhein”. Pa105; T240, 21 – T241, 14; T3101, 11 – T3103, 

4.  As the 2016 DSW Lease -- entered into five years after Rhein was terminated 

as the broker -- was not a “renewal” exercised by DSW under its Lease, Rhein 

has no right to a commission under the written Brokerage Agreement.  Similarly, 

because the 2021 PetSmart Lease (entered into ten years after Rhein was 
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terminated as the broker) was not a “renewal” exercised by PetSmart under its 

Lease, Rhein has no right to a commission.4  

Whether a contract provision is clear or ambiguous is a question of 

law.  Grow Co. v. Chokshi, 403 N.J.Super. 443, 476, 959 A.2d 252 (App. Div. 

2008). The court's role is to determine whether the provision in question is 

“susceptible to at least two reasonable alternative interpretations.” Nester v. 

O'Donnell, 301 N.J.Super. 198, 210, 693 A.2d 1214 (App. Div. 1997).  ‘If the 

language is plain and capable of legal construction, the language alone must 

determine the agreement's force and effect.’ ” CSFB 2001–CP–4 Princeton Park 

Corporate Ctr., LLC v. SB Rental I, LLC, 410 N.J.Super. 114, 120, 980 A.2d 1 

(App. Div. 2009) (quoting FDIC v. Prince George Corp., 58 F.3d 1041, 1046 

(4th Cir. 1995)).   The plain language of the contract is the cornerstone of the 

interpretive inquiry; “when the intent of the parties is plain and the language is 

clear and unambiguous, a court must enforce the agreement as written, unless 

doing so would lead to an absurd result.” Quinn v. Quinn, 225 N.J. 34, 45 (2016).  

It is black-letter law that a court may not provide to a party “a benefit or right 

 
4 As admitted by Plaintiff Butler, the three most material terms of a lease are 
the term, the rent and the space to be occupied.  T243, 20-23.  In both the 2016 
DSW Lease and the 2021 PetSmart Lease, two of those three material terms 
were different than the terms under which DSW and PetSmart could renew, 
namely, rent and term.  These changes in the most material terms of a lease 
alone render the new leases not “renewals”.   
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to which it is not contractually entitled.” See, e.g., Grow Co., Inc. v. Chokshi, 

403 N.J. Super. 443, 464 (App. Div. 2008) (“[C]ourts do not rewrite contracts 

in order to provide a better bargain than contained in their writing”); Karl’s 

Sales & Serv., Inc. v. Gimbel Bros., 249 N.J. Super. 487, 493 (App. Div. 1991). 

  Here, the plain language of the Brokerage Agreement is clear and 

unambiguous, and it does not include any commission for Rhein for new leases 

that were not exercises of renewal options by tenants and that were not obtained 

through the efforts of Rhein. Pa107 – 1018;  T240, 21 – T241, 14; T3101, 11 – 

T3103, 4.  Both Plaintiff Butler and the Trust’s attorney testified that there was 

only one written Brokerage Agreement and that under that Brokerage 

Agreement Rhein would only be entitled to a commission when a tenant 

exercises its contractual rights of renewal on the terms set forth in the renewal 

option itself.   Pa107 – 1018;  T240, 21 – T241, 14; T3101, 11 – T3103, 4. The 

trial admissions by Plaintiff Butler and Mr. Winnicki clearly demonstrated that 

Rhein was not entitled to a commission for the 2016 DSW Lease or the 2021 

PetSmart Lease.  Under the expressed terms of the Brokerage Agreement, Rhein 

had no right to a commission. 

But the trial court then did what trial courts are not supposed to do. It 

created greater rights for a party than it was entitled to under its contract. As far 

as can be discerned from its opinion, the trial court held that the PNP PSA 
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created rights for the broker that the Brokerage Agreement did not expressly 

create by “interpreting” the word “renewal” as an “umbrella” term meant to 

encompass any and all leases, modifications, renewals or extensions, 

notwithstanding that Plaintiff Butler and Mr. Winnicki had given clear 

testimony that a “renewal” occurred only when an existing tenant exercised its 

contractual option to renew its lease on previously agreed terms. T340, 21 – 

T341, 14; T3101, 11 – T3103, 4.  The court below offered no rationale for its 

disregard of Plaintiff’s direct admission on that important point.   Through its 

holding, which was not only unsupported by law or the trial evidence but was 

actually contradictory to it, the trial court found that Rhein was entitled to a 

commission any time a tenant at the Property executed any document to remain 

in tenancy at the Property and that PNP and Deka had affirmatively assumed 

this previously non-existent obligation. 

  Specifically, the trial court held: “The defendant’s obligation to plaintiffs 

arise out of the PSAs. The PSAs set forth their obligations and the plaintiff’s 

commission agreements which are incorporated into the PSAs are applied 

thereto”.   Pa 069, l. 4 – 7.     The trial court held “Paragraph 18G as noted earlier 

provides a ‘purchaser shall be obligated to pay commissions for existing tenants 

of the property, in the event existing tenants exercise options after the closing 

date for renewal, extension, expansion and modifications under the leased 
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documents5. This language is clear and unambiguous and makes the purchaser 

responsible for commissions for any existing tenants that exercise the option for 

renewal, extension, expansion of, and modification under the leased 

documents’”.    Pa070, l. 15 – 24.  The trial court improperly expanded the scope 

of Paragraph 18(g) in two demonstrable ways.  First, the trial court interpreted 

Paragraph 18(g) as creating obligations on the part of PNP.  That is not what 

Paragraph 18(g) did.  Rather, Paragraph 18(g), which was contained in a section 

of the PNP PSA entitled “Operation of the Property Through Closing” was 

merely an agreement between the Trust and PNP as to which party would be 

responsible for certain potential operating costs and during what time each party 

would be potentially responsible.    

Second, Paragraph 18(g) does not expand PNP’s potential obligations as 

assignee to be greater than those of the Trust, the assignor, nor does it confer 

upon tenants a right to exercise “options” they do not contractually hold.  To 

wit, Paragraph 18(g) applies only to the “Lease Documents”, which is defined 

in Paragraph 6(a) of the PNP PSA as leases and related documents actually 

 
5 The quoted term from the PNP PSA uses “Lease Documents” as a defined 
term as set forth in the PNP PSA at Paragraph 6(a).  As defined in Paragraph 
6(a) of the PNP PSA, the term “Lease Documents” means the leases and 
related documents contained on Exhibit F to the PNP PSA. The phrase “leased 
documents” is likely a transcription error; however, when the term “Lease 
Documents” is applied, it makes abundantly clear, as discussed below, that the 
trial court erred in its holding.  
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disclosed on Exhibit F to the PNP PSA and physically provided to PNP.  With 

respect to such Lease Documents, Paragraph 18(g) provides only that PNP 

would be responsible for “leasing commissions for existing tenants of the 

Property payable in the event that existing tenants exercise options after the 

Closing Date for renewals, extensions, expansion and modifications under the 

Lease Documents”.  Pa342.   In other words, if a tenant had a contractual option 

in its “Lease Document” to, for example, expand its leased space, and it 

exercised that option after the closing of the PNP PSA, then PNP, not the Trust, 

would be responsible for paying commissions with respect to the exercise of that 

option.  But if that same tenant had no existing contractual option to renew its 

lease, Paragraph 18(g) did not create an option for that tenant to renew its Lease 

Document.   The trial court’s finding that PNP was “affirmatively assumed” 

obligations for commissions for which even the Trust would not have been 

obligated is simply devoid of evidentiary support.    

The trial court’s misinterpretation of Paragraph 18(g) also manifested 

itself by (a) its disregard of the limited scope of the proposed assignment 

contained in the PNP, and the specific representations made by the Trust as to 

the existence of brokerage agreement.  Pa342, para. 18(g).  Specifically, the 

Trust did not disclose to PNP any non-written understandings between it and 

Rhein as to their private “interpretation” of the clear and unambiguous terms of 
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the Brokerage Agreement, while simultaneously also representing to PNP that 

it had identified in the exhibits to the PSA “all” brokerage agreements.  At 

closing of the PNP PSA, PNP assumed obligations only under disclosed 

brokerage agreements and the assignment contained important limitations, 

namely, that the assignment applied only to brokerage obligations arising from 

(a) obligations that were disclosed to PNP and (b) where the tenant actually 

exercised contractual option contained in its lease to renew its tenancy.  Neither 

of those prerequisites to find PNP liable for brokerage obligations were met 

here.   

Similarly, the trial court’s finding that PNP and Deka assumed the 

obligation to pay brokerage commissions for “all leases, lease renewals, 

modifications or extensions” is without evidentiary support and is incorrect.  

The trial court held: 

The defendant’s arguments as to ‘renewals only’ erroneously ignores 
the PSA language and looks to the brokerage agreement language. 
The PSAs clearly do not limit the commissions to renewals only as 
the defendants contend and as demonstrated by the clear an 
unambiguous language of paragraph F of the PNP PSA which 
expressly provides that the purchaser shall pay all commissions due 
and which may become due on any and all leases and lease renewals, 
modifications, or extensions entered into after the closing date, 
including without any limitation any commissions due pursuant to 
the brokerage agreements entered into between Rhein Corp and 
Bueller dated February 15 as set forth in exhibit H attached hereto.  
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4T32, 1-14. 6  
 

Again, the trial court erred.  In fact, the assumption was limited to disclosed 

obligations, which included only the obligation to pay a commission in 

accordance with the written Brokerage Agreement, not in accordance with some 

private understanding between the Trust and Rhein of which PNP was unaware.   

Pa488, para. 1. 

To shoehorn Plaintiffs’ rights into the operative language, the trial court 

then held that: 

 “the use of the word renewal was essentially an umbrella term 
intended to cover renewals, extensions, and modifications to leases 
of  existing tenants who remained in the premises as  clearly set 
forth in the PSAs. Stated another way, renewal was intended to 
cover commissions for anything other than the termination of the 
lease which as testified to at trial, typically occurs as a result of 
bankruptcy, insolvency, or default.  

 
4T35, 3 -11 (emphasis supplied). 

 
That is not what the Brokerage Agreement says.   Neither Plaintiff Butler nor 

Mr. Winnicki testified as to this supposed interpretation of the word “renewal”, 

which has a clear and unambiguous meaning as testified to by Plaintiff Butler.   

In fact, since neither Plaintiff Butler nor Mr. Winnicki participated in the 

drafting of the Brokerage Agreement, neither of them were competent to testify 

 
6 As noted previously, Deka expressly disclaimed any obligation to pay 
brokerage commissions when it acquired the Property from PNP.   
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as to an expansive interpretation of the word “renewal”.  Plaintiffs offered no 

expert or other testimony in support of the court’s interpretation.  To the 

contrary, as Plaintiff Butler testified at trial, the word “renewal” commission 

was only owed when a tenant exercised its contractual option to extend its 

tenancy on terms that were previously agreed to.  T240, 21 – T241, 14; T3101, 

11 – T3103, 4.  That undeniably did not happen here. 

Instead, PetSmart, the only entity that had the right to exercise the renewal 

options contained in the 2011 Second Amendment to the PetSmart Lease, 

informed DEKA that it would not exercise its renewal options and it did not do 

so. Thereafter, DEKA and PetSmart entered into lengthy negotiations that 

resulted, in 2021, in an entirely new lease with a rental rate significantly reduced 

from the rent PetSmart would have been required to pay had it exercised its 

contractual renewal options.  And DSW, the only entity that had the right to 

exercise the renewal options contained in its Lease, informed PNP that it would 

not exercise its renewal options and it did not do so.    T35, 7 – T37, 17.   

Thereafter, PNP and DSW entered into lengthy negotiations that resulted, in 

2016, in an entirely new lease with a rental rate significantly reduced from the 

rents DSW would have been required to pay had it exercised its contractual 

renewal options.  None of these facts were disputed by Rhein at trial. 
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 It is well settled that the exercise of a lease option is not implied, and an 

option must be exercised, if at all, in compliance with the terms and conditions 

set forth in the option agreement. 22 N.J. Practice, Landlord and Tenant Law § 

22.12 (5th ed.)(an option for a lease must be exercised by the holder of the option 

in the precise manner specified by the option”); Willow Brook Recr. Center, Inc. 

v. Selle, 96 N.J. Super 358, 233 A.2d 77 (App. Div. 1967).  Here, Plaintiff Butler 

clearly testified that the option to exercise its renewal rights is held only by the 

tenant. And Jared Minatelli testified that DSW informed him that it would not 

exercise its renewal option and it did not exercise its renewal option.  .   T35, 7 

– T37, 17.  Similarly, Enda Bracken testified that PetSmart informed Deka that 

it would not exercise its renewal option and it did not exercise its renewal option. 

T317, 7 – T329, 16. 16.  There was no competent factual or legal basis for the 

trial court’s Order and Judgment expanding the scope of the Brokerage 

Agreement through a private understanding between Rhein and the Trust, a 

misinterpretation of the PNP PSA, ignoring the terms of the Deka PSA and then 

imposing on PNP and Deka the consequences of its errors.7 

 
7 In that regard, the trial court’s finding that the testimony of witnesses on behalf 
of Deka and PNP was not credible, and that PNP and Deka intentionally “cut” 
Plaintiffs out of their commission is without any basis in the trial record and is, 
at best, gratuitous.   The refusal by PetSmart and DSW to renew their leases was 
supported by credible evidence and it was not refuted by any evidence.  Further, 
those tenants’ declination to renew their leases was logical in light of their own 
corporate goals and existing economic conditions affecting brick and mortar 
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C.  Rhein Did Not Prove That It Is Entitled to a Commission 
Under a “Course of Performance” of the Brokerage 
Agreement for the 2016 DSW Lease or the 2021 
PetSmart Lease(Pa36, 4T) 

 
As previously noted, for a broker to have a claim for commissions from a 

successor property owner, the successor owner must have “affirmatively 

assumed” from the prior owner the obligations to pay a broker that the previous 

owner agreed to pay.  VRG Corp. v. GKN Realty Corp., 135 N.J. 539 (1994); 

Pagano Company v. 48 So. Franklin Turnpike, LLC, 198 N.J. 107 (2009), and 

accordingly, a broker seeking a commission from a successor property owner 

must prove its entitlement to a commission under a brokerage contract and that 

the successor owner “affirmatively assumed” the prior owner’s obligation under 

the brokerage contract. 

Therefore, to establish the “affirmative assumption” of the Trust’s 

obligations, Plaintiffs were required to prove that PNP or DEKA had actual 

knowledge of the specific obligation sought to be enforced and that it knowingly 

took an assignment of those obligations either through a writing or through the 

acceptance of assigned leases that make reference to the broker’s rights.  Pagano 

 
businesses, and were determined independently by those tenant.   Indeed,  Deka 
was uninvolved in the Property in 2016 when DSW decided not to renew; PNP 
was uninvolved in the Property when PetSmart decided not to renew.  The trial 
court’s findings were unsupported by the trial record and the trial court’s finding 
of intentional wrongdoing by Deka and PNP to deprive Rhein of a commission 
is baseless. 
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Company v. 48 So. Franklin Turnpike, LLC 198 N.J. 107 (2009)(distinguishing 

that case from VRG by noting that the leases that were assigned to defendant 

made specific reference to brokerage commissions).8   In this Action, the leases 

that  were assigned make no reference to Rhein whatsoever.  

To the contrary, PNP was not made aware by the Trust of any oral 

understandings or course of performance of the Brokerage Agreement, and PNP 

did not have actual knowledge of any undisclosed understandings between the 

Trust and Rhein, other than those specifically set forth on the schedule to the 

Assignment of Disclosed Broker Agreements. As a result, PNP did not 

affirmatively assume any of the Trust’s obligations under any such non-

disclosed agreements or understandings. 

There was no course of performance between Rhein and the Trust that 

would entitle Rhein to a commission for a tenant which did not exercise its 

renewal option and later entered into a new lease with the Trust (or subsequently, 

 
8 The trial court found that PNP and Deka had knowledge of the Brokerage 
Agreement and the DSW and PetSmart leases.  That much is true, but beside 
the point.  What neither PNP nor Deka had, or could have had, knowledge of 
was the private understanding between the Trust and Rhein that the Trust to 
pay brokerage commissions to Rhein under circumstances beyond those 
expressly contained in the only written Brokerage Agreement in order to “take 
care of the Plaintiff”.  It would break new legal ground to hold that a successor 
property owner “affirmatively assumed” brokerage obligations where, by the 
Trust’s own trial admission, such agreements or understandings were not 
disclosed to them.    
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with DEKA or PNP). A course of performance includes repeated occasions for 

performance by either party when the other party has knowledge of the nature 

of the performance and an opportunity to object to it. 49 N.J. Practice Procedure 

§ 7:25 (2010 ed.) (citing Restatement (Second) of Contracts § 202(4) (1979)..  

No such course of performance was shown at trial to exist.  Nor was there a 

specific course of conduct proven at trial, much less that PNP or Deka knew of 

such course of conduct and “affirmatively agreed” to be bound by it. 

First, Plaintiff Butler’s own testimony that (as pertinent here) is wholly 

consistent with the plain contractual language that Rhein was entitled to a 

commission only where a tenant at the Property exercised its contractual lease 

renewal option renders any attempt to expand the meaning of the Brokerage 

Agreement futile.  Plaintiff Butler’s testimony clearly stated the parties’ mutual 

intent as expressed in the Brokerage Agreement, and neither Mr. Winnicki nor 

any witness from the Trust contradicted Plaintiff Butler’s testimony. Thus, the 

mutual understanding of the parties was well-established at trial and supports 

the conclusion that Rhein is not entitled to a commission for the 2016 DSW 

Lease or the 2021 PetSmart Lease. 

In fact, Plaintiff Butler’s testimony confirmed that the Brokerage 

Agreement was clear and unambiguous, and that Rhein was only to be paid a 

commission on renewals when a tenant exercised its contractual option to renew 

FILED, Clerk of the Appellate Division, March 05, 2025, A-000708-24



 

36 
ADMIN 699044646v3 

its tenancy.  T240, 21 – T241, 14; T3101, 11 – T3103, 4.  Plaintiff Butler’s 

testimony also makes manifest that the trial court erred in considering parol 

evidence as to a course of performance.  Great Atl. & Pac. Tea Co. v. Checchio, 

335 N.J.Super. 495, 501, 762 A.2d 1057 (App. Div. 2000).  But even absent 

Plaintiff Butler’s definitive testimony, there was no probative evidence 

presented at trial that any ‘course of performance’ existed by which Rhein was 

paid commissions for a tenant merely remaining an occupant at the Property. 

Although courts may use course of performance and course of dealing in 

interpreting contract terms, “express terms are given greater weight than course 

of performance [and] course of dealing.” Restatement (Second) of Contracts § 

203(b) (Am. Law. Inst. 1981). 

The hypothetical situation posited by Rhein’s lawyer in argument at trial 

in which Rhein would be paid a commission for as long as a tenant remained in 

occupancy never factually occurred – and could not have taken place – with 

respect to the DSW Lease or the PetSmart Lease.   And even had there been such 

evidence presented, a course of performance cannot change the clear terms of 

the Brokerage Agreement or alter the parties’ mutual intent, all of which was 

established through Plaintiff Butler’s testimony. The private intent of a party to 

a contract will not create a material question of fact regarding its interpretation 

(Domanske v. Rapid–American Corp., 330 N.J.Super. 241, 247–48, 749 A.2d 
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399 (App. Div. 2000)) and extrinsic evidence offered to establish an intent 

unexpressed in the writing, is irrelevant, because “[i]t . . . is the mutual intent 

expressed or apparent in the writing that controls.” Great Atl. & Pac. Tea Co. v. 

Checchio, 335 N.J.Super. 495, 501, 762 A.2d 1057 (App.Div.2000) (quoting 

Schnakenberg v. Gibraltar Sav. & Loan Ass’n, 37 N.J.Super. 150, 155–56, 117 

A.2d 191 (App.Div.1955)) (parol evidence may be considered for evidence of 

intention, but “not for the purpose of modifying or enlarging or curtailing [the 

contract’s] terms”).  

Moreover, course of performance evidence cannot change the written 

terms of the Brokerage Agreement under the Statute of Frauds.  N.J.S.A.25:1-

16(b). Consistent with the Statute of Frauds, any modification, amendment or 

new terms of a brokerage agreement made after the enactment of the Statute of 

Frauds (as relevant, 1996) must also be in writing. Dworman v. Mayor and 

Board of Alderman of Morristown, 370 F.Supp. 1056 (D.N.J. 1974); Family 

Kingdom, Inc. v. EMIF New Jersey Limited Partnership, 255 B.R. 65 (Bankr. 

D.N.J. 1998); Willow Brook Recreation Center, Inc. v. Selle, 96 N.J. Super. 358 

(App. Div. 1967), cert. denied, 51 N.J. 187, 238 A.2d 473 (1968). Brechman v. 

Adamar of New Jersey, Inc., 182 N.J. Super. 259 (Ch. Div. 1981) (“A conclusion 

that parol evidence may be offered to complete those contracts within the statute 

would fly in the face of the statute itself”)  Here, any parol evidence, including 
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evidence as to course of performance, could not as a matter of law change or 

supplement the Brokerage Agreement.  

The trial court also found that there was a “course of conduct” and “course 

of dealing” between Rhein and the Trust pursuant to which the Trust “was to 

ensure that plaintiff was taken care of”.  Specifically, the trial court held:  

“there was a course of conduct between the parties as to the 
continuing right to commission for existing tenants. It is undisputed 
the relationship with the trust and plaintiffs began more than four 
decades ago beginning with the plaintiff’s mother. And the intent 
of Bueller and the trust was to ensure plaintiff was taken care of, 
which included that plaintiff would continue to receive 
commissions for existing tenants. The course of dealing between the 
parties clarified and established the continuing obligation to 
plaintiffs for existing tenants and the focus of course of performance 
as to renewals only as I said is non-applicable here… 

4T50, 13 – 4T51, 1.   
 

The trial court summarized the “evidence” it felt substantiated the 

existence of a “course of conduct” between Rhein and the Trust.  Specifically, 

the trial court noted: “The testimony of plaintiff that Rhein was paid 

commissions for DSW and PetSmart over the course of decades, even after her 

termination, the Hansen agreement entered into after her termination which 

explicitly provided for commissions to plaintiffs for existing tenants. The 

related documents which were...  The testimony of trust counsel that the intent 
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of the agreements was that originations by Rhein were to continue to be 

honored”.  4T48, 13-25.9 

 
None of the “facts” cited by the trial court in its Decision even relate to a 

course of conduct or a course of performance.   The payment of commissions to 

Rhein over the “course of decades” was pursuant to the specific terms of the 

Brokerage Agreement and were not connected to any course of conduct or 

course of performance.  The “Hanson Agreement”, which was the brokerage 

agreement entered into by the Trust with J.A.I. Hanson after the Trust terminated 

Rhein, merely reserved to Rhein any commissions to which it had a right under 

the Brokerage Agreement.  And the testimony of “trust counsel”, Mr. Winnicki, 

as to the “intent of the agreements” is not only incompetent (since Mr. Winnicki 

was not involved in the execution of the Brokerage Agreement) but also has 

nothing to do with “course of conduct” or “course of performance” which relates 

not to “intent” but to actual conduct by the parties to a contract.   

The “course of conduct” or “course of performance” that Rhein was 

required to prove in order to establish an even arguable claim for a commission 

would have been a course of conduct of the Brokerage Agreement pursuant to 

 
9 In fact, Mr. Winnicki testified that he was not involved in 1984 when the 
Brokerage Agreement was entered into, and he therefore could not testify as to 
the parties’ intent.  
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which Rhein was paid a commission with respect to tenants who did not exercise 

their contractual renewal options but remained as tenants pursuant to some other 

agreement, such as a new lease.   There was no evidence adduced at trial that 

any such a scenario ever occurred.  Ergo, there literally could be no course of 

conduct here that should have informed, much less dictated the outcome.10  And, 

of course, neither PNP or Deka affirmatively “affirmatively assumed” 

commission obligations arising from any undisclosed “course of conduct”, much 

less that the obligation (as found by the trial court) to “make sure the plaintiff 

was taken care of”. To the contrary, PNP agreed to assume only specifically 

disclosed brokerage agreements and Deka did not agree to affirmatively assume 

any such brokerage agreements.  

The trial court’s conclusion was simply not supported by the evidence.  At 

trial, neither Plaintiff Butler nor Mr. Winnicki could identify even one single 

commission payment that was made by the Trust to Rhein for any tenant who, 

as here, did not exercise its renewal option and then entered into a new lease for 

the period after its current lease term expired or with respect to a tenant whose 

lease term had expired but the tenant remained in occupancy.  Absent evidence 

 
10 Moreover, the trial court conflated the evidence.  The evidence cited by the 
trial court went to the “intent” of the parties with respect to the meaning of the 
Brokerage Agreement, not to a “course of conduct” or “course of 
performance”.  
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of “repeated occurrences” of such payment under those exact circumstances, 

there was no relevant course of performance evidence presented by Plaintiff at 

trial.  In fact, such a circumstance could not have occurred as to the DSW or 

PetSmart Leases as Rhein was only paid a commission when each of them were 

either within their initial term or where those tenants had exercised their renewal 

options.  In other words, Rhein was paid only in accordance with the terms of 

the written Brokerage Agreement.   

D.   The Court Erred in Requiring Trial to Proceed Despite 
Plaintiff’s Failure to Comply with Rule 4:25-7(b) (Pa36,  
4T)   

 
New Jersey Court Rule 4:25-7(b) requires, among other things, that parties 

identify the exhibits they intend to introduce at trial on their case in chief and 

the witnesses they intend to proffer on their case in chief.  The Rule is intended 

to prevent trial by surprise.  Notwithstanding Plaintiffs’ admitted failure to 

comply with Rule 4:25-7(b) (which Plaintiffs never remedied), the trial court 

required the trial to proceed “due to the age of the case” over objection.  In so 

doing, the trial court improperly exercised its discretion.   

   In Smith v. North Jersey Truck Center, Inc., 2023 WL 4509062 (Appellate 

Division, October 17, 2024, the court held:  “[A] trial court has an array of 

available remedies to enforce compliance with a court rule or one of its 

orders.” Williams v. Am. Auto Logistics, 226 N.J. 117, 124 (2016).   In 
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determining the appropriate sanction for failing to abide by an order or rule, a 

“court must ... carefully weigh what sanction is the appropriate one.” Williams, 

226 N.J. at 125. In its selection of a sanction, a court must consider the “varying 

levels of culpability of delinquent parties.” Georgis v. Scarpa, 226 N.J. Super. 

244, 251 (App. Div. 1988).    The trial court thus had an array of remedies before 

it, from adjourning the trial to ensure that the defendants were not prejudiced, 

to limiting testimony or even dismissing the action with or without prejudice.  

Instead, the trial court chose to impose no remedy and to require trial to proceed 

notwithstanding that the Plaintiff had failed to comply with its pre-trial 

disclosure obligations and that the Plaintiff was preparing and marking exhibits 

even as trial testimony was being given.  Defendants were entitled under the 

Court Rules to be advised before trial of the exhibits and witnesses that Plaintiffs 

would offer.  When Plaintiffs failed to comply with their disclosure obligations, 

the consequences of that failure should have fallen on Plaintiffs, not on 

Defendants.  The fact that Plaintiffs then woefully failed to establish contract 

liability by a preponderance of the evidence as demonstrated supra does not 

excuse the trial court’s material and irreparable error.  The Court abused its 

discretion by failing to impose a remedy that would have ensured that the 

playing field at trial was level.  

E. The Trial Court Erred in its Judgment by Awarding 
a Six-Percent Commission on the PetSmart Lease in 
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Contradiction to the Trust’s Written Agreement with 
Rhein(Pa36, 4T) 

 
In its Order and Judgment, the trial court found that Plaintiffs were 

entitled to a six (6%) percent brokerage commission with respect to the 2021 

PetSmart Lease. Pa037, para. 1(ii).  The trial court was wrong and based its 

decision on the trial testimony of Plaintiff Butler as to the commission Rhein 

“was supposed to receive”.  2T23, 17-22.  Plaintiff Butler’s testimony should 

not have been admitted to contradict the terms of the written agreement pursuant 

to which the Trust was to pay a four (4%) percent commission with respect to 

PetSmart.  Pa126, para. 1; Pa130.    The document setting forth a four percent 

commission was clear and unequivocal Pa126, para. 1) which was the Trust’s 

confirmation of a four percent commission payable to Rhein. Pa130.  Thus, 

through the written agreements, Rhein was eligible for a maximum of a 4% 

commission with respect to PetSmart. 

The trial court nevertheless allowed Plaintiff Butler to testify that the 

Trust was “supposed to pay” Rhein a 6% commission once the separate 

commission payments to Goldstein Brokers was fully paid.  2T23, 17-22.    No 

document to that effect was ever introduced at trial and the only written 

agreement that was introduced at trial was the exchange of correspondence 

confirming a four percent commission.  Pa126, para. 1; Pa130.     As the contract 

formed by the exchange of correspondence was clear, no parol evidence to 
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contradict those writings or augment those writings should have been admitted.11   

The trial court’s permitting such testimony, and then using such improper 

testimony as a basis for its decision was reversible error.  

  

 
11 And even if the testimony by Plaintiff Butler accurately and truthfully set 
forth an agreement between Rhein and Trust, PNP could not have 
“affirmatively assumed” undisclosed agreements.  
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CONCLUSION 
 

For all the foregoing reasons, the trial court’s Order and Judgment should 

be reversed in their entirety, and judgment in favor of Defendants should be 

entered by this Court. 

 
Dated: March 5, 2025    GREENBERG TRAURIG, LLP 
 
 
       By: s/Cory Mitchell Gray   

       Cory Mitchell Gray  
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PRELIMINARY STATEMENT 

The trial court held, in a decision unsupported by the trial evidence or 

existing law, that the Brokerage Agreement was intended to provide a 

commission to Rhein (and, remarkably, also to Ms. Butler) with respect to any 

tenant originally obtained by Rhein for so long as that tenant remained at the 

Property.  The Brokerage Agreement says no such thing.  Yet, despite the actual 

terms of the Brokerage Agreement, which provided that a commission would be 

due only when an existing tenant exercised its contractual option to extend its 

lease, the trial court held that the Brokerage Agreement was “intended” to 

include not just a tenant’s exercise of contractual lease renewal options, but also 

(apparently in perpetuity) all “modifications, amendments and extensions” of 

certain tenants.  This holding misconstrues applicable law and has no basis in 

the evidence.   

As demonstrated in Appellant’s opening brief, as well as by key omissions 

in Respondents Rhein Realty & Management Corp. (“Rhein”) and Erika Butler’s 

(“Ms. Butler”) opposition brief, the trial court’s Order and Judgment are 

unsustainable.  Specifically, the trial court’s key holdings were wrong under the 

law and under the facts, namely: (a) Rhein and Ms. Butler’s rights arose under 

a Purchase and Sale Agreement to which they were not parties nor third party 

beneficiaries, (b) the Trust had a benevolent (albeit unwritten) intent to “take 
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care of” Ms. Butler’s mother which warranted the trial court deviating from its 

proper scope of contract review to find that the specific term “renewal” was an 

“umbrella” term “intended” to provide a commission to Rhein regardless of the 

actual terms of the written Brokerage Agreement;  (c) testimony as to the 

“intent” of the parties to the Brokerage Agreement was persuasive despite the 

fact that no witness with direct knowledge of the original Brokerage Agreement 

testified at trial, (d) the terms of the Brokerage Agreement were “clear”, despite 

the fact that it was allegedly comprised of one written Agreement, ten emails 

and letters dating from ten to twenty-five years after the date of the Broker 

Agreement, and oral testimony as to “intent” that contradicted the written terms 

of both the Broker Agreement and the subsequent emails, and (e) Plaintiffs 

colluded with PetSmart and DSW to forbear from exercising their lease renewal 

options (as to which literally no evidence was adduced and where no tort was 

even asserted by Respondents.   

The trial court’s effort to provide Ms. Butler with brokerage commission 

protections that The Emil Buehler Perpetual Trust (“Trust”) and Rhein did not 

themselves provide for in their agreements should be reversed and judgment 

should be entered for PNP and Deka. 
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PROCEDURAL HISTORY AND STATEMENT OF FACTS 

Appellants rely upon the procedural history and that Statement of Facts 

contained in their opening brief.  

STANDARD OF REVIEW 

This Court reviews de novo the trial court’s interpretation of a contract, 

which is a legal question (Kieffer v. Best Buy, 205 N.J. 213, 14 A.3d 737 (2021)), 

and gives no deference to the trial court’s conclusions of law or the legal 

consequences that flow from established facts.  Allstate Ins. Co. v. Northfield 

Med. Ctr., P.C., 228 N.J. 596; 619 (2017);  Cherokee LCP Land, LLC v. City of 

Linden Planning Bd., 234 N.J. 403, 414-15 (2018). A trial court’s fact findings, 

while entitled to deference, must be supported by “substantial, credible evidence 

in the record”.  Mastondrea v. Occidental Hotels Mgmt. S.A., 391 N.J. Super. 

261, 268 (App. Div. 2007).  Specifically, “[w]hen a trial [judge's] decision turns 

on its construction of a contract, appellate review of that determination is de 

novo.” Manahawkin Convalescent v. O'Neill, 217 N.J. 99, 115 (2014). 

Here, while Respondents’ brief argues that the trial court based its Order 

upon a “weighing of the factual evidence” and witness “credibility” 

(Respondent’s Brief, pgs. 13 – 14).  In fact, the trial court did no such thing.  

Rather, the trial court failed to evaluate the trial evidence within the proper 

parameters of its scope of review and the elements of the causes of action, and 
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failed to give proper effect to the unrebutted documentary and testimonial 

evidence that showed that no commission is due to Rhein or Ms. Butler as 

neither DSW nor PetSmart exercised their contractual rights to renew their 

leases. 

ARGUMENT 

Respondent’s Opposition Fails to Rebut the Trial Court’s Clear Errors  

 

I. The Written Brokerage Agreement Provides for a Commission 

Only Where a Tenant Exercises a Contractual “Renewal” 

Option, Which The Indisputable Admissible Evidence Showed 

Did Not Occur (Pa 36, 4T) 

 

Plaintiff Butler testified clearly and unambiguously that Rhein was 

entitled to a commission only when an existing tenant exercised its contractual 

option to renew its lease on previously agreed terms. T340, 21 – T341, 14.  

Dariusz Winnicki, the Trust’s counsel, on cross-examination, admitted that same 

fact.   T3101, 11 – T3103, 4.  Their testimony is consistent with the Brokerage 

Agreement and related correspondence which address “renewals” of leases as 

the only event that could give rise to a commission.  It is unrebutted that no such 

renewal option was ever exercised by DSW or PetSmart.  3T5, 7 – 3T57, 17; 

3T27, 7 – 3T29, 16. Those irrefutable facts alone should have resulted in 

judgment for Appellants, and the trial court error must be reversed.  

To evade the consequences of those indisputable facts, Rhein’s and 

Butler’s counsel argued – and the trial court errantly found – that it was the 
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“intent” of the parties to make sure “that Plaintiff was taken care of”.  Tr. 51, 18 

– 21.  Because the Brokerage Agreement itself is unambiguous, the trial court 

should not even have addressed “intent” beyond the four corners of the 

document.  Great Atl. & Pac. Tea Co. v. Checchio, 335 N.J.Super. 495, 501, 762 

A.2d 1057 (App.Div.2000).  Nevertheless, the trial court did so, finding 

irrelevantly, that the Trust “intended” to “take care” of Butler and her mother 

and that accordingly, the word “renewal” as used in Brokerage Agreement was 

an “umbrella term” implicitly intended to include any modification, amendment, 

extension or alteration of a lease for which Rhein had been the original broker. 

T340, 21 –T341, 14; T3101, 11 – T3103, 4.  The trial court’s finding was well 

outside the court’s proper scope in interpreting a contract.  Kampf v. Franklin 

Life Ins. Co., 33 N.J. 36, 43, 161 A.2d 717 (1960); Levison v. Weintraub, 

215 N.J.Super. 273, 276, 521 A.2d 909 (App.Div.), certif. denied, 107 N.J. 650, 

527 A.2d 470 (1987). The court has no right “to rewrite the contract merely 

because one might conclude that it might well have been functionally desirable 

to draft it differently.” Id.; Brick Tp. Mun. Util. Auth. v. Diversified R.B. & T., 

171 N.J.Super. 397, 402, 409 A.2d 806 (App.Div.1979). Nor may the courts 

remake a better contract for the parties than they themselves have seen fit to 

enter into, or to alter it for the benefit of one party and to the detriment of the 

other.  James v. Federal Ins. Co., 5 N.J. 21, 24, 73 A.2d 720 (1950). 
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A “clear” contract does not allow for an inquiry into the parties’ unstated 

intent.  Id.  Yet, despite this fact and the unambiguous evidence that the exercise 

of a contractual renewal option was the only event giving rise to a right to 

commission, the trial court inexplicably delved into the parties’ alleged “intent” 

and found after such inquiry that the meaning of the Brokerage Commission was 

“clear”.  Tr. 31, 1 – 3.  This Court will search in vain within the Brokerage 

Agreement and the related correspondence for any expansion of the terms of the 

original Brokerage Agreement to include modifications, amendments or 

extensions.1  But the Brokerage Agreement is clear, and it supports only one 

conclusion, namely, that no commission is due. 

Nor is there any basis for the trial court’s holding that Rhein’s right to a 

commission arises under the Purchase and Sale Agreement between PNP and 

the Trust.  Tr. 31, 3-4.  Here, the trial court improperly took language from the 

PSA, which only addressed the obligations for commissions as between PNP 

 
1 Respondents argue that Exhibit 4 (a September 25, 2012 letter from the Trust 
to Ms. Butler (Pa126 – Pa128) establishes Rhein’s perpetual right to a 
commission for the DSW and PetSmart leases.  It does no such thing.  Instead, 
the document acknowledges Rhein’s existing right to a commission if, and only 
if, DSW or PetSmart exercise their contractual options to extend their respective 
leases.  The record is unequivocal that neither DSW or PetSmart did so, and by 
not doing so, the DSW Lease and PetSmart Lease each lease automatically 
“terminated” at the expiration of the then-applicable term.  PetSmart Lease, 
Pa163 – Pa 164 (Para. 5); DSW Lease Pa204 – Pa205 (Para. 2.3).     
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and the Trust, and engrained those obligations onto the Brokerage Agreement.   

The trial court then took that division of responsibility and applied it both 

broadly and retroactively to hold that PNP’s agreement to be liable for 

commissions after the sale created commission rights for Rhein and Ms. Butler, 

who were not parties to the PSA. It is obvious that the PSA did not create rights 

in Rhein – there was no testimony that there was any intent to do so or to make 

Rhein a third-party beneficiary.  Ross v. Lowitz, 222 N.J. 494 (2015).   

Respondent’s recitation in its brief of the trial court’s suggestion that PNP 

or Deka colluded with DSW or PetSmart so they would avoid paying a brokerage 

commission is unsupported by any evidence.  No witness testified as to any such 

collusion; rather, the unrebutted trial testimony was that both PetSmart and 

DSW, during difficult times in the brick-and-mortar retail market, each 

independently declined to exercise their renewal options and negotiated 

significantly lower rents for different lease periods.  

II. There Was No Evidence of a Course of Performance, but Even 

if There Were, Appellants are Not Obligated to Pay 

Commissions for Deliberately Undisclosed Commission 

Obligations (Pa 36, 4T) 
 

Given that neither the Brokerage Agreement by its specific written terms 

nor the PSA provided a commission right to Rhein, the sole basis for Rhein to 

claim a commission would be a course of performance, which as shown below, 

was not proven at trial.    
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Respondents assert that “[d]uring the course of the relationship through 

the performance under the Brokerage Agreement and by agreement between the 

parties commissions were paid, include extensions, renewals, amendments and 

for keeping tenants occupying the property [sic] Pal 01”.  Pa101-Pa156 

(correspondence related to the Brokerage Agreement) does not support 

Respondents’ argument.  Nowhere in Pa101-Pa156 will the Court find the words 

“modification”, “amendment”, or “extension” as bases for a commission to 

Rhein.2  Those words literally do not appear anywhere in any of those documents 

that address Rhein’s commission right.  A fortiori, the written documents do not 

provide for a commission for any event other than the exercise by DSW or 

PetSmart of their contractual renewal option.   

Nor does the testimony cited by Respondent in its brief does support the 

existence of a course of performance that augments the written Brokerage 

Agreement.  While Butler testified that Rhein was paid a commission on 

 
2 In stark contrast, however, the commission agreements between the Trust and 
the Goldstein Group (Pa153 – Pa156) (commissions due on “option to renew, 
modification, relocation or expansions in the building or other buildings owned 
or controlled by Owner [the Trust], or additions or extensions pursuant to the 
terms of the original lease”) and between the Trust and NAI James E. Hanson, 
Inc. (Pa143 – Pa149) commissions to be paid for “extension” of tenancies as 
well as for renewals.  Pa145, Para. (b); Pa146, Para. (d)).  While these brokerage 
agreements are not at issue in this action, they vividly demonstrate how 
commission agreements are drafted where the parties intend to create an 
expansive right to include “modifications, extensions and additions”.   
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“renewals” through 2014 (1T 18,  21- 1T21, 18), she did not testify that the Trust 

ever paid Rhein a commission for any reason other than pursuant to the 

expressed written terms of the original leases and the Brokerage Agreement.  

Instead, both Ms. Butler and Mr. Winnicki testified that under the Brokerage 

Agreement, Rhein only had a right to be paid commissions for renewals of leases 

where the tenant exercised its renewal option contained in a lease obtained 

through Rhein’s efforts.  2T40, 21 – 2T41, 14; T3101, 11 – T3103, 4.  Mr. 

Winnicki further testified that the Brokerage Agreement did not provide for 

Rhein to receive a commission under any other circumstances, and that the 

Brokerage Agreement did not address the duration of Rhein’s right to a 

commission nor state that Rhein is entitled to a commission for as long as a 

tenant remains in occupancy at the Property.  T3101, - T3103, 4.   

Here, the testimony and documents admitted at trial did not demonstrate 

that the Trust and Rhein had a course of performance pursuant to which Rhein 

was paid commissions for “extensions”, “modifications”, or “amendments” of 

the DSW or PetSmart Leases, nor for new leases (unless such new leases were 

brought about by Rhein as the broker).  Instead, the evidence demonstrated that 

the Trust only paid Rhein where a renewal option contained in a lease obtained 

by Rhein as broker was actually exercised by the tenant.  In other words, the 

parties’ so-called “course of performance” is that they strictly adhered to the 
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written terms of the Brokerage Agreement.  Accordingly, when PNP entered 

into the Purchase and Sale Agreement in 2015, PNP cold not have “affirmatively 

assumed” any undisclosed understandings or performance by Rhein or the Trust.  

Rather, PNP relied on the written documents provided to it by the Trust  pursuant 

to which Rhein was entitled to commissions only where DSW or PetSmart 

exercised their contractual renewal options.3  As that did not happen with respect 

to the 2016 DSW Lease or the 2021 PetSmart Lease, the trial court was required 

to find that Rhein was not entitled to a commission. 

III. Applicable Case Law Supports Appellants (4T) 
 
The cases relied upon by Respondents do not support their position, but 

instead support PNP and Deka’s appeal.   

In Louis Ross Associates, Inc. v. Interstate Holding Corp., 249 N.J. Super. 

436, 592 A.2d 622 (App Div. 1991), the court held only that where a tenant 

actually exercised its contractual renewal option, but did so after a one-year 

 
3 The trial court’s statement that PNP and Deka claimed not to have “actual 

knowledge of the agreements between Rhein and the Trust” mis-states 
Appellants’ position.  Tr. 26, 19 – 25.  PNP and Deka obviously knew of the 
Brokerage Agreement and the related correspondence as they were exhibits to 
the PNP Purchase and Sale Agreement; what they did could not know is that 
Rhein – which had not been the broker since 2011 – claimed a right to 
commissions in perpetuity and for events other than the exercise of renewal 
options by DSW and PetSmart.  Of course, PNP and Deka could not have known 
of such claimed rights as the Trust deliberately did not disclose to PNP those 
alleged understandings and agreements.      
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consensual extension of the original lease term, the broker would nevertheless 

be entitled to a commission.  The Louis Ross court noted:  “[w]e find no reported 

case in New Jersey which deals specifically with a broker’s entitlement to a 

commission on an option not exercised in accordance with the lease”.  Louis 

Ross addressed an imperfectly exercised option (or perhaps collusion between 

the landlord and the tenant).  Here, there was no exercise of a renewal option by 

either DSW or PetSmart, each of which expressly declined to exercise their 

renewal options.  Nor is there any evidence that PetSmart or DSW, two 

international retailers, decided to terminate their leases in collusion with PNP or 

Deka respectively in order to deprive Rhein of a commission.  Thus, Louis Ross 

does not even inform, much less govern, this appeal.   

Similarly, the facts of Archie Schwartz Co. v. Albert & John Frassetto 

Development Co., 280 N.J. Super. 43, 654 A.2d 493 (App. Div. 1995) are 

entirely different than the facts of this action.  In Archie Schwartz, the broker’s 

agreement expressly provided for a commission for renewals, extensions and 

expansions, but the landlord declined to pay the commission based on the 

assertion that the tenant’s expansion, which of necessity also included increased 

rent and a build-out of the space, was a new lease for which the broker was not 

entitled to a commission.  Thus, the brokerage agreement at issue was entirely 

different than the Brokerage Agreement here which does not provide for a 
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commission for new leases entered into after Rhein had been terminated as the 

broker and after the DSW and PetSmart Leases terminated.  

In neither Louis Ross nor Archie Schwartz were the courts confronted with 

the application of a brokerage agreement to a situation where, as here, a tenant 

declines to exercise its renewal option and states that it would vacate the 

premises, necessitating that a landlord either enter into an entirely new 

agreement or else find itself with significant vacant space in a challenging retail 

market.   

Similarly, the New Jersey Supreme Court cases that address the obligation 

of a successor owner to pay brokerage commissions actually support PNP and 

Deka’s position, not Rhein’s position.  In VRG Corp. v. GKN Realty Corp., 135 

N.J. 539, 641 A.2d 519 (1994), our Supreme Court held that a broker’s 

commission (which does not run with the land) must be “affirmatively assumed” 

by a successor owner.  The VRG Court did not state the form such “affirmative 

assumption” must take, but made clear that the assumption of such obligation is 

not to be assumed.  The Court had another opportunity in Pagano Co. v. 48 South 

Franklin Turnpike, LLC, 198 N.J. 107, 965 A.2d 1172 (2009) to address what it 

means to “affirmatively assume” a brokerage commission obligation and held 

that such assumption is not limited to a formal written assumption but may 

include specific writings (leases that refer to the broker commission obligation) 
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that a purchaser assumes.  Not surprisingly, neither VRG nor Pagano held that 

a purchaser becomes obligated for an undisclosed commission obligation or an 

obligation of which it was unaware.  Neither VRG nor Pagano addressed facts 

analogous to the facts here.    

Moreover, the principles of law set forth in those cases are fully consistent 

with PNP and Deka’s positions on this appeal.  PNP does not dispute that it was 

assigned and assumed disclosed and identified brokerage commission 

obligations, if any, under the Brokerage Agreement and correspondence 

attached to the PSA.  However, such assumption was not an assumption of non-

existent rights or non-disclosed brokerage commission obligations, nor did it 

expand Rhein’s right to a commission beyond what was expressly provided for 

in the Brokerage Agreement and related documents.  And Deka, in the 2018 

Purchase and Sale Agreement expressly disclaimed any assumption of 

commission obligations.   

In short, this case is unlike Louis Ross or Archie Schwartz and the 

positions asserted by Deka and PNP are completely consistent with VRG and 

Pagano.  It is difficult to conceive of a scenario where a party could have 

“affirmatively assumed” an undisclosed obligation (such as Rhein’s claim that 

it is entitled to a commission for any and all tenancies of DSW and PetSmart, 

whether by renewal, modification, amendment or otherwise), particularly where 
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that alleged obligation is inconsistent with the written Brokerage Agreement and 

related correspondence.   

CONCLUSION 

For all the foregoing reasons, the trial court’s Order and Judgment should 

be reversed in their entirety, and judgment in favor of Deka and PNP should be 

entered by this Court. 

Dated: July 3, 2025    By: s/Cory Mitchell Gray   

                     Cory Mitchell Gray 
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