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PRELIMINARY STATEMENT

This brief is submitted on behalf of Petitioner-Appellant, the Township of
Mount Olive (the “Township”) in support of its appeal from the Public
Employment Relations Commission’s (the “Commission”) denial of the
Township’s Scope of Negotiations petition seeking to restrain arbitration filed
by Fraternal Order of Police, Lodge 122 (the “Union”) to the extent that the
Union sought to challenge the Township’s reassignment of Officer Thomas Cuff
(“Cuff”) from the Corporal assignment existing within the Mount Olive Police
Department (the “Department™).

As explained more fully below, the Township’s petition should be granted,
the Commission’s November 26, 2024 decision declining to restrain arbitration
should be reversed, and arbitration of the issue of Cuff’s reassignment should
be restrained because the Township’s reassignment of Cuff was a matter of its
managerial prerogative and, therefore, beyond the scope of negotiations or

arbitration.

PROCEDURAL HISTORY

Following departmental disciplinary proceedings, and by mutual
agreement of the Township and the Union, on December 27, 2022, the Union
filed a Request for Submission of a Panel of Arbitrators with the Commission

1
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seeking to arbitrate the disciplinary action to be imposed following such
departmental disciplinary proceedings. (Pa093). In response, on July 30, 2024,
the Township filed a Scope of Negotiations petition with the Commission
requesting that the Commission restrain arbitration to the extent that the Union
sought the challenge the Township’s determination to reassign an officer from
the Corporal assignment within the Department. (Pa001-Pa006).

On November 26, 2024, the Commission issued its decision that is the
subject of this appeal and declined to restrain arbitration of the issue of Cuff’s

reassignment. (Pal180-Pal89). This appeal followed. (Pal190-Pal97).

STATEMENT OF FACTS

The Township of Mount Olive and Fraternal Order of Police, Lodge 122
were parties to a collective negotiations agreement which was in effect from
January 1, 2020 to December 31, 2023 (the “Agreement”). (Pa019-Pa063). At
all relevant times, Officer Thomas Cuff was a Police Officer employed with the
Mount Olive Police Department.

On or about July 14, 2021, Cuff received an internal affairs administrative
advisement form advising him that he was the subject of an internal affairs
investigation in connection with a citizen complaint filed against him with the

Department. (Pa064). The citizen complaint arose out of Cuff and another
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Department officer’s improper entry into a citizen’s residence to effectuate an
arrest of such resident in response to a temporary restraining order violation
issued by another municipality. (Pa068). At the time of the incident, Cuff was
assigned as a corporal in the Department and was functioning as an Acting
Sergeant responsible for supervising the other officer with whom he attempted
to effectuate the resident’s arrest. (Pa068, Pa079, Pa083).

Pursuant to the Department’s Rules and Regulations, a “corporal” is “an
officer assigned by the Chief of Police to supervise a squad or unit in the absence
of a sergeant.” (Pa099). The corporal assignment is not part of the Department’s
official rank structure. (Pal08; Pal79). The corporal assignment is also not
recognized on the salary guide set forth under the Agreement. (Pa060-Pa061).
Rather, the Corporal is solely an assignment that may be made in the ultimate
discretion of the Department’s Chief of Police. (Pa099).

Following the internal affairs investigation into the complaint filed against
Cuff, on or about August 26, 2021, Cuff received a Notice of Disciplinary Action
advising him that the Department would be pursuing disciplinary action against
him. (Pa065). Specifically, the Notice of Disciplinary Action advised Cuff that
the Department would be seeking a suspension for sixteen (16) hours. (Pa065).
The Notice of Disciplinary Action advised Cuff that he would be reassigned

from the Corporal assignment and that he would likewise be required to undergo
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remedial training in domestic violence and arrests, searches, and seizures.
(Pa065). Cuff’s reassignment from the Corporal assignment was noted on the
Notice of Disciplinary Action in order to give him notice of the fact that he was
being reassigned. (Pa017; Pal48-Pal49, 24:6-26:23). The reassignment and
remedial training were listed under the “Other Disciplinary Action” portion of
the Notice of Disciplinary Action form because such form is promulgated by the
Attorney General’s Office and it was the most appropriate area to note such
additional actions within the confines of such form in order to provide Cuff with
notice that such actions would be taken and/or required of him. (Pa149). On or
about August 26, 2021, then-Chief of Police of the Department, Stephen Beecher
(“Beecher”), issued a personnel order advising the Department that another
Department officer was being “assigned as a Corporal” and that Cuff was being
“re-assigned as an Officer.” (Pa066).

Thereafter, departmental disciplinary proceedings were conducted before
a hearing officer, Raymond J. Hayducka (“Hayducka™), in connection with the
August 26, 2021 Notice of Disciplinary Action instituted against Cuff.! (Pa067-
Pa085). During his testimony as part of the disciplinary proceedings, Beecher

testified, under oath, that Cuff’s reassignment from Corporal was based, in part,

ICitations to the transcript of Beecher’s testimony have been provided where such testimony is referenced, in
addition to the page in Petitioner-Appellant’s appendix where such testimony can be found.

4
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upon Cuff’s actions giving rise to the citizen complaint filed against Cuff.
(Pal49, 27:21-24). However, Beecher related that the decision to reassign Cuff
was also premised upon a prior major disciplinary action sustained against Cuff,
as well as Cuff’s response to an inquiry made during his internal affairs
interview regarding his belief that he could chase a suspect into a dwelling on a
seatbelt warrant. (Pal49, 28:1-14). As Beecher explained in his sworn testimony,

The corporals are the officer in charge in the absence of

the sergeants, and what I found troubling was, first off,

the incident that night and then I find troubling that

during that discussion he mentioned that he believed he

could chase somebody into a dwelling on a seatbelt

warrant. When the corporals are out there on the road

the officers that work the road under their guidance and

I believe that it would be negligent for me to leave him

in a corporal position with guidance being given to

junior officers of that nature.
(Pal50, 29:16-25). Beecher further testified that assignments to Corporal are
temporary and within his ultimate managerial prerogative as the Department’s
Chief of Police and that he maintained the discretion to assign and reassign
officers to and from Corporal based upon their performance, availability, and
desire to perform the functions of the assignment. (Pal50, 30:21-31:3).

On November 26, 2022, following three (3) days of hearing before him,

Hayducka sustained the disciplinary charges against Cuff and agreed that a

sixteen (16) hour suspension without pay was appropriate in light of the

sustained disciplinary violations. (Pa069, Pa085). In his decision, Hayducka

5
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found that Cuff’s assignment designation was changed from Corporal to Officer,
which was an assignment and a matter of the Township’s managerial
prerogative. (Pa069). Hayducka further found that Cuff acknowledged that he
was Acting Sergeant in charge of the shift at the time of the incident giving rise
to the citizen complaint and that Cuff was acting in a supervisory capacity and
should be held to a higher standard of conduct as the supervisor on the scene.
(Pa079, Pa081). Accordingly, Hayducka sustained the charges and disciplinary
action against Cuff. (Pa085).

In the interim, on September 16, 2021, Cuff filed an Order to Show Cause
with the Superior Court of New Jersey seeking injunctive relief reinstating him
to the Corporal assignment pending the outcome of the disciplinary proceedings.
(Pa087). On December 3, 2021, the Honorable Stuart A. Minkowitz, A.J.S.C.,
denied Cuff’s application for injunctive relief, finding that, pursuant to the
Department’s policies, the role of Corporal was an assignment that Beecher
maintained the discretion to assign officers to as he deemed appropriate. (Pa091-
Pa092).

On December 27, 2022, the Union filed a Request for Submission of a
Panel of Arbitrators with the Commission seeking to arbitrate the disciplinary
action taken against Cuff. (Pa093). In response, the Township filed a scope of

negotiations petition with the Commission requesting that the Commission
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restrain arbitration to the extent that Union sought to arbitrate the issue of Cuff’s
reassignment from Corporal, as the selection and removal of personnel from
assignments are within the managerial prerogative of the Township to meet the
governmental policy goal of matching the best qualified employees to particular
jobs. (Pa001-Pa006).

On November 26, 2024, the Commission denied the Township’s scope
petition, finding that Beecher’s determination to reassign Cuff from the Corporal
assignment was predominately disciplinary and, as a result, was legally
arbitrable. (Pal188-Pal89). According to the Commission, while reassignments
of personnel are beyond the scope of arbitration where arbitration would
significantly interfere with the determination of governmental policy, it was
required to assess whether the reassignment was predominately disciplinary and,
therefore, subject to arbitration. (Pal88-Pal89). The Commission specifically
noted that the Corporal assignment is not a promotional position or title within
the Department, that the sole function of the Corporal is to assume the role of
Acting Sergeant when a Sergeant is unavailable, and that the Corporal is a
temporary assignment. (Pal§88).

Notwithstanding these observations, the Commission found that Cuff’s
reassignment was predominately disciplinary because it occurred at the same

time as the suspension to be imposed against Cuff and because it was indicated
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on the Notice of Disciplinary Action served upon Cuff, which the Commission
characterized as the “strongest ‘indicia of disciplinary action.’” (Pal88-Palg89).
While the Commission found that there was “some operational justification” for
Cuff’s reassignment, it also found that the only facts relating to the underlying
incident were those found by Hayducka in upholding the disciplinary action
against Cuff, which the Union explicitly sought to challenge as part of its
arbitration request. (Pal89). Accordingly, the Commission held that arbitration

of the issue of Cuff’s reassignment could proceed. (Pal89).

STANDARD OF REVIEW

An appellate court may reverse an administrative agency decision if it is

arbitrary, capricious, or unreasonable. Township of Franklin v. Franklin Twp.

PBA Local 154, 424 N.J. Super. 369, 377 (App. Div. 2012). Typically, the

judicial role in reviewing agency decisions involves four inquiries: (1) whether
the agency’s decision offends the State or Federal constitution; (2) whether the
agency’s action violates express or implied legislative policies, that is, did the
agency follow the law; (3) whether the record contains substantial evidence to
support the findings on which the agency based its action; and, (4) whether, in
applying the legislative policies to the facts, the agency clearly erred in reaching
a conclusion that could not reasonably have been made on a showing of the

relevant factors. See In re Jersey City v. Jersey City Police Officers Benev.

8



FILED, Clerk of the Appellate Division, April 03, 2025, A-001219-24, AMENDED

Ass’n, 154 N.J. 555, 567 (1982) (citing In re Musick, 143 N.J. 206, 216 (1996));

George Harms Constr. Co. v. N.J. Turnpike Auth., 137 N.J. §, 27 (1994).

In reviewing agency decisions, the Appellate Division has explained that
its “function 1s to determine whether the administrative action was arbitrary,

capricious, or unreasonable.” Burris v. Police Dept.. Twp. of W. Orange, 338

N.J. Super. 493, 496 (App. Div. 2001) (citing Henry v. Rahway State Prison, 81

N.J. 571, 580 (1980)). Thus, the main issue for consideration “is whether the
findings of the agency could have been reached on the credible evidence in the

record, considering the proofs as a whole.” In re Monmouth Univ., No. A-5635-

042T, 2006 WL 2051272, *2 (App. Div. July 25, 2006) (citing Close v. Kordulak
Bros., 44 N.J. 589, 599 (1965)). In doing so, the entity challenging the agency

action has the burden of demonstrating that the action was arbitrary, capricious,

or unreasonable. McGowan v. N.J. State Parole Bd., 347 N.J. Super. 544, 563

(App. Div. 2002).
Further, a reviewing court is not bound by the agency’s interpretation of

a statute or its determination of a strictly legal issue and is to review same de

novo. Educ. Law Ctr. ex rel. Abbott v. Burke Plaintiff Schoolchildren v. N.J.

State Bd. of Educ., 438 N.J. Super. 108, 115-16 (App. Div. 2014). See also

Biancardi v. Waldwick Bd. of Educ., 139 N.J. Super. 175, 177 (App. Div. 1979),

aff’d, 73 N.J. 367 (1977) (where the issue ts one of laws the agency’s decision
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does not carry a presumption of validity and it is for the court to decide whether
the decision is in accordance with the law). Additionally, the Commission is
required to follow judicial precedent interpreting the Employer-Employee
Relations Act (the “Act”). Franklin, 424 N.J. Super. at 378 (citing In re Byram

Bd. of Educ., 152 N.J. Super. 12, 22 (App. Div. 1977).

In this matter, the Commission’s decision denying to restrain arbitration
concerning Cuff’s reassignment from the Corporal assignment should be
reversed, as it is arbitrary and capricious for the following reasons: (1) the
Commission’s decision is contrary to a vast body of case law concerning an
employer’s managerial prerogative to assign personnel to meet its governmental
policies and goals; and, (2) the Commission’s decision was not based upon
substantial, credible evidence.

POINT 1: THE COMMISSION’S CONCLUSION

THAT CUFFE’S REASSIGNMENT WAS
ARBITRABLE AND DID NOT INFRINGE ON

THE TOWNSHIP’S MANAGERIAL
PREROGATIVE WAS ARBITRARY.
CAPRICIOUS. AND UNREASONABLE (Pal80-
Pal89).

The Commission’s jurisdiction in a scope of negotiations proceeding is
limited to addressing the abstract issue of whether the subject matter in dispute

is within the scope of collective negotiations. Ridgefield Park Ed. Ass’n v.

Ridgefield Park Bd. of Educ., 78 N.J. 144, 154 (1978). The scope of negotiations
10
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for police officers is broader that for other public employees because N.J.S.A.
34:13A-16 provides for permissive as well as mandatory subjects of

negotiations. Paterson Police PBA No. 1 v. Paterson, 87 N.J. 78 (1981). Paterson

outlines the steps of a scope of negotiations analysis for police officers as
follows:

First, it must be determined whether the particular item
in dispute is controlled by a specific statute or
regulation. If it is, the parties may not include any
inconsistent term in their agreement. If an item is not
mandated by statute or regulation but is within the
general discretionary powers of a public employer, the
next step is to determine whether it is a term or
condition of employment as we have defined that
phrase. An item that intimately and directly affects the
work and welfare of police and firefighters, like any
other public employees, and on which negotiated
agreement would not significantly interfere with the
exercise of inherent or express management
prerogatives 1s mandatorily negotiable. In a case
involving police and firefighters, if an item is not
mandatorily negotiable, one last determination must be
made. If it places substantial limitations on
government's policymaking powers, the item must
always remain within managerial prerogatives and
cannot be bargained away. However, if these
governmental powers remain essentially unfettered by
agreement on that item, then 1t is permissively
negotiable.

Paterson, 87 N.J. at 92-93 (internal citations omitted). A matter that is not subject

to negotiation is not subject to arbitration. Bd. of Educ. of Ocean Twp. v. Ocean

Twp. Teachers’ Ass’n, 165 N.J. Super. 427, 436 (App. Div. 1979); Ridgefield

11
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Park Educ. Ass’n, 78 N.J. at 160; Old Bridge Twp. Bd. of Educ. v. Old Bridge

Bduc. Ass’n, 98 N.J. 523, 527 (1985).

The scope of negotiations in the public sector is limited because a public
sector employer “is government which has special responsibilities to the public,”
including “the unique responsibility to make and implement public policy.” In

re Local 195, IFPTE, AFL-CIO v. State of New Jersey, 88 N.J. 393, 401-402

(1982). As a result, “certain matters predominately involving the exercise of
management prerogative have been entrusted to the exclusive discretion of the
government and, accordingly, the public employer may not even voluntarily
include them in the negotiated agreement. Paterson, 87 N.J. at 92. Thus, matters
involving the exercise of the public employer’s managerial prerogative pertain
to the determination of governmental policy and, therefore, “cannot be delegated

to an arbitrator.” State Policemen’s Benevolent Ass’n, Local 29 v. Town of

Irvington, 80 N.J. 271, 296 (1979). See also Kearny PBA Local. #21 v. Town of

Kearny, 81 N.J. 208, 215 (1979). Accordingly, in determining whether a subject
is arbitrable, the courts consider whether the public employer is exercising a

managerial prerogative and, “[i]f the public employer has acted pursuant to a

managerial prerogative, the inquiry may end at this point.” Bd. of Educ. of the

Woodston-Pilesgrove Reg’l Sch. Dist. v. Woodston-Pilesgrove Educ. Ass’n, 81

N.J. 582, 588 (1980).

12
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In Local 195, the New Jersey Supreme Court recognized that a topic
intimately affecting the work and welfare of public employees is not negotiable
where it would interfere with the exercise of managerial prerogatives pertaining
to the determination of public policy. Local 195, 88 N.J. at 404-05. Thus, any
terms and conditions of employment that would significantly interfere with the
exercise of managerial prerogatives are neither negotiable nor arbitrable. State

v. State Supervisory Employvees Ass’n,78 N.J. 54, 67 (1978); Irvington

Policemen’s Benevolent Ass’n, Local #29 v. Town of Irvington, 170 N.J. Super.

539, 544 (App. Div. 1979).

A. The Commission’s Decision was Contrary to Long-Standing and
Well-Settled Case Law.

New Jersey appellate courts have repeatedly held that “the substantive
decision to transfer or reassign an employee is preeminently a policy
determination” and “[t]he power of the employer to make the policy decision
would be significantly hampered by having to proceed through negotiation.”

Local 195, JFPTE, 88 N.J. at 404-05. See also State Supervisory Emp. Ass’n, 78

N.J. at 94-95 (finding that public employers possess managerial prerogative to

2%

“maintain order and efficiency and to control transfers and assignments . . . .

and to “hire and promote on the basis of merit”); Paterson PBA No. 1, 87 N.J.

at 97-98 (holding contractual provision that deprived city of its discretion “to

13
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deploy officers as it deems best” as outside the scope of negotiations and

unenforceable); Ridgefield Park Ed. Ass’n, 78 N.J. at 156 (holding that a public

employer has managerial prerogative to deploy personnel in the manner it finds

most likely to promote its overall public purposes); Dunellen Bd. of Educ. v.

Dunellen Ed. Ass’n, 64 N.J. 17, 26 (1973) (finding that control over transfers
and reassignments of personnel are matters falling exclusively within

managerial prerogative of employer); Rutgers. State Univ. v. Rutgers Council of

AAUP Chapters, 256 N.J. Super. 104, 116 (App. Div. 1992), aff’d, 131 N.J. 118

(1993) (“the decisions to hire, retain, promote, transfer, assign and dismiss are
not negotiable.”).
In this regard, the Appellate Division has explained that

the regulation of the police force by assignment of its
members to particular duties, according to the
requirements of the service and the special fitness of
the individual members for these duties, must certainly
be left to the discretion of the appointing authority, if
they are to have any control or any liberty to act for the
promotion of the efficiency of their department.

Irvington Policemen’s Benevolent Ass’n, 170 N.J. Super. at 546 (internal

citations omitted).
The cumulative effect of these prior judicial determinations is that matters
going to “the substantive question of the fitness of an employee for a given

position” are managerial prerogative of the public employer and beyond the
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scope of negotiations or arbitration. State Supervisory Emp. Ass’n, 78 N.J. at

92. Thus, arbitration or negotiation over the substantive determination to assign
a particular employee based upon the employee’s qualifications would “restrict
an employer’s prerogative to control assignments” and “impinge[] too far into
management’s functions.” Id., at 94. This is because the decision “to transfer or
reassign an employee is preeminently a policy determination,” which, if
subjected to negotiations or arbitration, would hinder a public employer’s ability
“to make rational decisions on how best to reassign employees to achieve the

greatest efficiency.” Local 195, IFPTE, 88 N.J. at 417-18. As a result, a public

employer has an overwhelming interest in ensuring that its personnel are
deployed in a manner most likely to promote its overall governmental purposes,
meaning that the substantive decision to transfer or reassign an employee based
upon that employee’s fitness to discharge the public duties entrusted to them are

not negotiable or arbitrable terms and conditions of employment. See Ridgefield

Park Ed. Ass’n, 78 N.J. at 156.

Moreover, consideration of whether a matter may be properly submitted
to negotiation or arbitration must take into account whether doing so would be

“inimical to the public welfare.” Irvington Police Benevolent Ass’n, 170 N.J.

Super. at 544. Negotiations over a term and condition of employment “as to

which negotiation would be detrimental or injurious to the public welfare is also
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forbidden.” Ibid. In this regard, it cannot be overstated that “the role of the police
1n every community has always been of extreme importance to our social well-
being.” Id., at 346. As it pertains to arbitration over disputes concerning a public
employer’s determinations as to how to the public interest would be best served
through deployment of its workforce, delegating such responsibility to an
arbitrator “would confer upon an arbitrator, albeit a stranger to the municipality,
the decision which rightfully belongs to the [municipal employer].” Ibid.
Likewise, the Commission has been consistent in finding that
reorganizational decisions relating to staffing and temporary assignments are

basic managerial prerogative and are beyond the scope of negotiation and/or

arbitration. See City of Vineland, P.E.R.C. No. 2013-37, 39 NJPER 9 74 (2012)

(restraining arbitration of grievance which, if arbitrated, would substantially
limit police chief’s managerial prerogative to determine most qualified officers
to fill discretionary assignments and to match best qualified employees to
particular jobs). Indeed, the Commission has long recognized that a public
employer, and a local police department in particular, has a substantial interest
in allocating its workforce amongst discretionary assignments so that the
individual considered best-equipped receives such assignments.

Cases to this effect are myriad. For example, in City of Atlantic City, the

union sought to arbitrate a police officer’s reassignment from patrol duties to
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internal security duties. P.E.R.C. No. 87-161, 13 NJPER 9§ 18218 (1987). The
employer explained that the officer’s reassignment was necessary because the
officer was frequently sick or injured when performing patrol duties. Id. The
Commission held that “the substantive decision to transfer or reassign an
employee is preeminently a policy determination and beyond the scope of
negotiations or binding arbitration.” Id. (internal quotations omitted). This was
held to be the case even where the transfer results in the employee’s loss of shift

differentials or premium pay. Id. In City of Garfield, the union protested the

employer’s reassignment of a police lieutenant from the detective bureau to the
patrol bureau, where the police chief had determined that the lieutenant’s
assignment to patrol would be of most value to the police department. P.E.R.C.
No. 90-106, 16 NJPER § 21131 (1990). The Commission restrained arbitration,
finding that “[d]ecisions about organizing police departments and deploying
command or supervisory personnel involve governmental policy,” such that the
chief’s reassignment of the lieutenant was beyond the scope of arbitrability. Id.

Again, in Township of Wayne, the Commission restrained arbitration of a

grievance concerning the reassignment of two (2) officers from the detective to
patrol division, finding that “[m]anagement has a prerogative to transfer an

employee to meet the governmental policy goal of matching the best qualified

employee to a particular job.” P.E.R.C. No. 92-60, 18 NJPER 9 23016 (1991).
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Similarly, in City of Jersey City, the Commission held that transfers of

employees based on an assessment of the employees’ skills or qualifications is
not subject to binding arbitration, even where such transfers have a concomitant
effect on the employees’ working conditions. P.E.R.C. No. 2006-29, 31 NJPER

9 133 (2005). And, in City of Vineland, the union disputed the employer’s

decision to limit overtime from a grant assignment to detectives in the juvenile
bureau. P.E.R.C. No. 2013-37, 39 NJPER 9 74 (2012). There, the police chief
determined that the goals and purposes of the grant, as well as the health, safety,
and welfare of residents and the youth to be served by the grant project would
be best served by assigning detectives from the juvenile bureau. Id. The
Commission restrained arbitration, finding that, where the employer had
determined that juvenile detectives were the most qualified to administer the
grant objectives, “[p]ermitting an arbitrator to second-guess that determination
would substantially limit the employer’s prerogative to match the best qualified
employees to the particular job. Id.

As the above-cited case law makes clear, the substantive decision to
transfer an employee based upon the employer’s substantial policy goal of
matching the best candidate with a particular job is a matter of managerial
prerogative beyond the scope of arbitration. Here, Beecher testified, under oath,

that his determination to reassign Cuff was based not just upon the incident
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giving rise to the citizens complaint filed against Cuff, but also upon concerning
responses that Cuff provided during his internal affairs interview, as well as the
fact that Cuff had been subjected to major disciplinary action less than one (1)
year prior to that incident. (Pal48- Pal50, 24:6-32:1). As set forth in the
Department’s Rules and Regulations, and as the Commission noted in its
decision, as a Corporal, it was Cuff’s responsibility to act as a supervisor in the
absence of a Sergeant and he was, in fact, functioning in that capacity at the time
that he and another Department officer illegally entered a residence to effectuate
an arrest without a warrant. (Pa099, Pal88).

This compounding of concerning circumstances in light of the supervisory
authority delegated to Cuff as a Corporal certainly gave Beecher a moment to
consider whether Cuff could or should be permitted to continue functioning in a
role where his responsibilities included oversight of other Department officers.
In line with his managerial prerogative to do so, Beecher ultimately determined
that maintaining Cuff as a Corporal was counter to the interests of the
Department. (Pal50, 29:16-31:3). Indeed, as Beecher testified, he felt that it
would be “negligent” of him to allow Cuff to continue as a Corporal given the
supervisory nature of that assignment and the expectation that individuals filling
such assignment would provide proper and lawful guidance to subordinate

officers. (Pal50, 29:16-31:3).
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As a result, Beecher’s determination to reassign Cuff fell squarely within
his managerial prerogative to assess the qualifications and fitness of his officers
for the various assignments through which the Township’s police services are
rendered. It i1s without question that, from Beecher’s perspective, the
combination of multiple factors related to Cuff’s service with the Department
required that he be removed from an assignment where the individual assigned
1s not only entrusted to comport themselves in accordance with the Department’s
rules, regulations, and procedures, as well as state and federal law, but to further
ensure that others under their supervision did so, too. Accordingly, Beecher’s
determination to reassign Cuff represented a determination concerning Cuff’s
fitness to continue discharging the lofty and important responsibilities that are
part-and-parcel with the Corporal assignment that he held.

The Commission’s holding that Beecher’s determination in this regard
could be challenged before, and potentially overturned by, an arbitrator
unfamiliar with the Department, the Township, Cuff, or the officers that Cuff
was charged with supervising, flies in the face of the Commission’s and our
courts’ long-standing precedent that such matters are not reachable via
negotiations or arbitration. Beecher’s reassignment of Cuff is a matter of the
Township’s sole managerial prerogative, which cannot be delegated to an

arbitrator to reconsider or possibly reverse. To hold otherwise, and to allow an
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arbitrator to substitute their own judgment as to Cuff’s fitness to hold the
Corporal assignment, would eviscerate the managerial prerogative accorded to
the Township. More importantly, it would present a situation in which an officer
who has already been determined to be unfit for the Corporal assignment by the
individuals responsible to the Township public for the lawful and effective
delivery of police services could be returned to that assignment, despite the

Township and Beecher’s finding that Cuff was not fit for it.

B. Whether Cuff’s Reassicnment was Disciplinary is Irrelevant

Pursuant to the Act, public employers and their represented employees
may agree to adjudicate certain types of disciplinary disputes. As set forth
therein,

Public employers shall negotiate written policies
setting forth grievance and disciplinary review
procedures by means of which their employees or
representatives of employees may appeal the
interpretation, application or violation of policies,
agreements, and administrative decisions, including
disciplinary determinations, affecting them, provided
that such grievance and disciplinary review procedure
shall be included in any agreement entered into between
the public employer and the representative
organization. Such grievance and disciplinary review
procedures may provide for binding arbitration as a
means of resolving dispute. Except as otherwise
provided herein, the procedures agreed to by the parties
may not replace or be inconsistent with any alternate
statutory appeal procedure nor may they provide for
binding arbitration of disputes involving the discipline
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of employees with statutory protection under tenure or
civil service laws, except that such procedures may
provide for binding arbitration of disputes involving the
minor discipline of any public employees protected
under the provisions of section 7 of P.L. 1968, c. 303
(C.34:13A-5.3), other than public employees subject to
discipline pursuant to R.S. 53:1-10. Grievance and
disciplinary review procedures established by
agreement between the public employer and the
representative organization shall be utilized for any
dispute covered by the terms of such agreement. For the
purposes of this section, minor discipline shall mean a
suspension or fine of less than five days unless the
employee has been suspended or fined an aggregate of
15 or more days or received more than three
suspensions or fines of five days or less in one calendar
year.

N.J.S.A. 34:13A-5.3.

In State v. State Troopers Fraternal Ass’n, the New Jersey Supreme Court

analyzed a prior, but substantially similar version of the above statutory
language in the context of whether New Jersey State Troopers could avail
themselves of such statutory language in seeking to arbitrate certain disciplinary
actions taken against them. 134 N.J. 393, 395-96 (1993). There, after canvassing
the then-current updates in the statutory language and recent decisions
interpreting same, the Court found that “[a]s adopted, the discipline amendment
would not appear to apply to municipal police officers either in Civil Service or
non-Civil Service communities . . . .” Id., at 412. Thus, the Court held that the

statute, in light of the legislative history behind it, did not require arbitration of
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disputes concerning the discipline of State Troopers, nor did it apply “either to
municipal or county police departments.” Id., at 418.

State Troopers was decided in 1993. In its decision denying the

Township’s request for restraint of arbitration over Cuff’s reassignment from
Corporal, the Commission relied on two (2) of its prior decisions for the
proposition that it was required to assess whether the reassignment was non-
disciplinary and thus non-arbitrable or disciplinary and arbitrable. Both cases—

Cape May County Bridge Commission and City of East Orange—were decided

in 1985, eighteen (18) years prior to the New Jersey Supreme Court’s decision

in State Troopers.

However, following State Troopers, and in direct reliance upon same, the

Commission rendered a series of decisions reaffirming the notion that
assignments of police personnel to discretionary assignments within a police
department were not arbitrable or negotiable, even when done for disciplinary

reasons. In 1998, the Commission decided Borough of New Milford, which

involved a public employer’s request for restraint of binding arbitration of a
grievance filed by a police union alleging that a detective’s reassignment to
patrol duties constituted discipline without just cause. P.E.R.C. No. 99-43, 25
NJPER 9 30003 (1998). The grievance alleged that a police chief’s decision to

reassign the detective two (2) hours after the detective complained to the chief
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regarding alleged harassment that he was facing in the police department
constituted discipline subject to arbitration, with the police chief disclaiming
any intent to discipline the detective and positing that the reassignment was done
for the good of the department. Id. The union argued that the disciplinary
amendments to Section 5.3 of the Act permitted arbitration of reassignments
found to be disciplinary. Id.

The Commission disagreed. 1d. First reiterating its long-standing holding
that the substantive decision to transfer a public employee is a policy
determination beyond the scope of arbitration, the Commission held that,

pursuant to State Troopers, Section 5.3 of the Act did not apply to State Troopers

or any other police officers. Id. Noting its prior case law post-State Troopers

restraining arbitration of grievances asserting that reassignments of police
officers were disciplinary, the Commission ultimately held that “section 5.3
authorizes agreements to arbitrate minor disciplinary disputes, but we do not
believe the text or spirit of this authorization extends to reassignments of police
officers.” Id. This was because, while the statutory language permitted an
agreement to arbitrate “minor discipline,” which was defined in the statutory
language of Section 5.3 of the Act, the Appellate Division had previously
determined that such language did not include reassignments of police officers

when it summarily affirmed the Commission’s prior ruling in South Brunswick
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Township. Id. (citing Monmouth County v. CWA, 300 N.J. Super. 272 (App.

Div. 1997). Accordingly, arbitration needed to be restrained, “regardless of
whether [the reassignment] was disciplinary.” Id.

Thereafter, and in accordance with State Troopers and New Milford the

Commission followed suit in scope of negotiations proceedings seeking restraint
of arbitration over assignments of police personnel. In 2001, the Commission
decided that arbitration of a grievance concerning a police officer’s
reassignment from the midnight to the day shift needed to be restrained, even if
disciplinary, as the discipline amendment to Section 5.3 of the Act did not extend

to reassignments of police officers. Township of West Orange, P.E.R.C. No.

2001-62, 27 NJPER 9 32086 (2001). The Commission did the same in 2002 and
again in 2005, finding that reassignments of police personnel were beyond the
scope of arbitration afforded under Section 5.3 of the Act, that grievances
challenging such reassignments needed to be restrained, and that the proper
method for a police officer to challenge such reassignment as disciplinary was

via prerogative writ filed with the Superior Court. See Union County Sheriff,

P.E.R.C. No. 2003-02, 28 NJPER 933113 (2002); City of Trenton, P.E.R.C. No.

2005-59, 31 NJPER 9 27 (2005)
After additional revisions of the discipline amendment to Section 5.3 of

the Act, the most recent of which occurred in January, 2006, the Commission
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continued its line of jurisprudence concerning the transfers of police personnel

for disciplinary or non-disciplinary reasons. For example, in New Jersey Transit

Corp., the Commission restrained arbitration of a police union’s grievance
challenging the reassignment of certain officers from the department’s Field
Training Officer program. P.E.R.C. No. 2006-54, 32 NJPER 9 9 (2006). Highly
analogous to the instant case pending before the Court, Field Training Officers
provided on-the-job training, guidance, and leadership to probationary police
officers and served as coaches and role models to less experienced officers. Id.
Field Training Officers remained in their regular assignments except when
required to train probationary officers, during which time they were entitled to
additional compensation for duties and time associated with their field training
work. Id. According to the chief of the department, assignment of police officers
to and from the Field Training Program was a matter of his managerial
prerogative to “select and retain the best persons for the assignment.” Id.

The Commission determined, again, that “[pJublic employers have a non-
negotiable managerial prerogative to assign employees to meet the
governmental policy goal of matching the best qualified employees to particular
jobs.” Id. Accordingly, and more importantly, the Commission held that
“reassignments of police officers, either into or out of positions involving

special skills and qualifications, are not arbitrable, even when the employer acts
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for disciplinary reasons.” Id. See also County of Hudson, P.E.R.C. No. 2010-57,
36 NJPER 9 18 (2010) (finding that discipline amendment, as enacted in 1982
and amended in 1996, authorized agreements to arbitrate minor discipline but
did not extend to reassignments).

Similarly, in Town of Hammonton, a grievance disputed a local police

employer’s determination to remove an officer from a special detail assignment
at the municipality’s schools following an incident that prompted the
superintendent of the schools to request the officer’s removal from such
assignments. P.E.R.C. No. 2011-50, 2010 WL 6766105 (2010). The Commission
found that the police chief’s decision was based upon a determination that the
grievant was not qualified for the duties involved in the assignment and that the
department would be better served by reassigning the officer, rather than on any
intention to discipline the grievant for misconduct. Id. However, as the
Commission further found, “[e]ven if the assignment decision were disciplinary,

b

. 1t could not be challenged through binding arbitration,” as only “minor
disciplinary determinations involving police officers are legally arbitrable and

the statutory definition of minor discipline does not include reassignments.” Id.

(citing N.J.S.A. 34:13A-5.3; Borough of New Milford, P.E.R.C. No. 99-43).

Indeed, as recently as 2019, the Commission assessed a scope of

negotiations proceeding involving a police officer’s reassignment and
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requirement to undergo remedial training in response to citizen complaints filed

against him. City of Elizabeth, P.E.R.C. No. 2019-53, 46 NJPER 9 3 (2019). The
grievance sought to be arbitrated alleged that the grievant had been disciplined
without just cause when he was reassigned and demanded that the grievant be
returned to his normal assignment and permitted to continue working overtime
and extra-duty assignments. Id. In line with its prior precedent, the Commission
determined that “[i]n general, a public employer has the right to determine if
public safety personnel are fit to perform the duties of the positions to which
they are assigned.” Id. Further, and in response to the union’s claim that the
officer’s reassignment was disciplinary action without just cause, the
Commission held that “the reassignment of police officers, disciplinary or not,
may not be challenged through binding grievance arbitration.” Id. Thus, any
such challenge to the reassignment in arbitration needed to be restrained. Id.
Despite the Commission jurisprudence interpreting Section 5.3 of the Act
as not allowing for binding arbitration of reassignments of police personnel by
their employers, regardless of whether such reassignments were intended to be
disciplinary, the Commission still determined that the Township’s reassignment
of Cuff from Corporal was predominately disciplinary and, therefore, could be
arbitrated. There has been no change in the statutory language of Section 5.3

following the 2006 amendments to same that would explain this change in
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treatment by the Commission and, clearly, the decisions relied upon by the
Commission for its holding that Cuff’s reassignment was legally arbitrable were

decided long before State Troopers and the Commission’s decisions interpreting

and applying its holding in the context of reassignments of municipal police
officers by their employers. Certainly, there has been no modification of Section

5.3 following the Commission’s 2019 decision in City of Elizabeth, at which

time the Commission was apparently still operating under the rule that
reassignments of police officers were not subject to arbitration. As set forth
above, the Commission is required to adhere to and follow judicial precedent
interpreting the Act and, presumably, should be bound by the prior
determinations it has made in factually analogous circumstances involving the
exact same statutory language it cited as compelling its holding that is subject
to the instant appeal.

It is also worth noting that, while Section 5.3 allows public employers and
employee unions to negotiate and agree on procedures for the review and
adjudication of disciplinary disputes, the Township and the Union have not done
so for managerial determinations concerning reassignment of Township police
officers, whether done for disciplinary purposes or not. There is no provision of
the Agreement that binds the Township to negotiate or arbitrate disputes arising

out of its decisions regarding the assignments that its police officers are qualified
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to hold; rather, and as will be explored more fully below, the Agreement reserves
to the Chief of Police the authority to assign personnel as he deems fit. (Pa049).
Likewise, under the Department’s Rules and Regulations, while suspensions or
fines of five (5) days or less may be appealed under the grievance procedure set
forth under the Agreement where the Agreement so provides, reassignments are
not subject to, or even mentioned in, the portion of the Rules and Regulations
allowing for appeals of certain minor disciplinary actions. (Pal31).

Additionally, and as the Commission’s post-State Troopers cases have

held, since disciplinary reassignments are not subject to binding arbitration, the
only forum for an officer to adjudicate a claim that a reassignment was
disciplinary is in the Superior Court via prerogative writ. Here, Cuff has already
availed himself of that right, albeit via order to show cause rather than
prerogative writ action, with Judge Minkowitz of the Morris Vicinage finding,
like the Commission has long held, that Cuff’s reassignment was a managerial
prerogative of the Township’s Chief of Police. (Pa091).

Therefore, and while the Township disputes any suggestion that Cuff’s
reassignment from Corporal was done solely as disciplinary action against him
for the reasons set forth in Point II, infra, even if his reassignment was
disciplinary, it would still be beyond the scope of arbitration, as the Commission

has held time and time again in the almost thirty-two (32) years since State
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Troopers was decided. Accordingly, the Commission’s decision under appeal
here is contrary to its well-settled case law and, as a result, was arbitrary,

capricious, and unreasonable.

POINT I1: THE COMMISSION’S FINDING THAT
CUFFE’S REASSIGNMENT WAS
PREDOMINATELY DISCIPLINARY WAS NOT
BASED UPON. AND CONTRARY TO.
SUBSTANTIAL CREDIBLE EVIDENCE IN THE
RECORD (Pa180-Pa189).

In finding that Cuff’s reassignment from Corporal was “predominately
disciplinary” and, therefore, subject to binding arbitration, the Commission
disregarded substantial credible evidence included in the record before it.
According to the Commission, this finding was premised upon the fact that
Cuff’s reassignment was noted on a Notice of Disciplinary Action and included
as part of disciplinary action taken against Cuff by the Township. (Pal88-
Pal89).

Pursuant to the Agreement, the Township, through its Chief of Police, has
reserved to itself the “authority to promote, assign, and transfer employees and
determine personnel manning requirements.” (Pa049). The Corporal assignment
is not a recognized rank under the applicable salary guides set forth in the
Agreement, nor is it a rank to which an officer can be promoted pursuant to the

terms of the Agreement. (Pa058, Pa060-Pa061).
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Similarly, under the Department’s Rules and Regulations in effect at the

relevant time, the Corporal assignment is defined as “[a]n officer assigned by

the Chief of Police to supervise a squad or unit in the absence of a sergeant.”

(Pa099) (emphasis supplied). The Township’s Chief of Police also serves as “the
head of the [Department],” is “directly responsible for its efficiency and day-to-
day operations,” and retains the “rights, authorities, powers and responsibilities
reserved solely to the Chief of Police as set forth in N.J.S.A. 40A:14-118.”
(Pal08). The authorities reserved to the chief of police of a local police
department include the authority to “[p]rescribe the duties and assignments of
all subordinate officers.” N.J.S.A. 40A:14-118(d). The same is confirmed under
the Township’s ordinances, which specify that the Chief of Police is responsible
for the “efficiency and routine day-to-day operations of the Police Department
and the employees thereof,” including the responsibility to “prescribe the duties
and assignments of all subordinates and other personnel.” (Pal34).

The Department’s Rules and Regulations also make clear that a Corporal
is not within the recognized rank structure of the Department such that an
officer’s removal from the Corporal assignment could be plausibly considered a
demotion or reduction in rank. (Pal008). This is further set forth under the

Township’s ordinances, which specify the ranks comprising the Department and
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the number of individuals that may be employed in each rank, with no mention
being made to the Corporal assignment. (Pal79).
Similarly, on August 26, 2021, Beecher issued a Personnel Order, entitled

“Patrol Division Re-Assignments,” advising the Department that Cuff had been

reassigned as an Officer, while another officer was being assigned to the
Corporal assignment. (Pa066) (emphasis supplied). The reassignment occurred
before any proceedings were conducted before Hayducka in connection with
Cuff’s departmental disciplinary hearing, suggesting that the reassignment itself
was not part of the disciplinary action to be taken against Cuff following
conclusion of such proceedings. Indeed, in his decision as part of the
departmental disciplinary proceedings, Hayducka specifically noted that Cuff’s
reassignment was pursuant to the Township’s managerial prerogative over
assignments of personnel and, in rendering his disciplinary decision and penalty
recommendation, there is no reference to Cuff’s reassignment as being part of
the discipline to be taken against Cuff. (Pa069, Pa085). Then, on November 29,
2022, Beecher issued a memorandum to Cuff notifying him that, based upon
Hayducka’s decision, a sixteen (16) hour suspension would be imposed against
him in response to his illegal entry into a residence; again, there is no reference

to Cuff’s reassignment in this memorandum memorializing the disciplinary
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action to be taken against Cuff as a result of the citizens complaint filed against
him. (Pal78).

Likewise, Beecher specifically testified during the departmental
disciplinary proceedings that the disciplinary action he proposed to be taken
against Cuff was a sixteen (16) hour suspension, and that he also notified Cuff
that he was being removed from the Corporal assignment and directing Cuff to
attend remedial training. (Pal48-Pal49, 24:6-26:23). Beecher testified, without
exception, that the training to be undergone by Cuff and the reassignment were
not part of the disciplinary action that was going to be taken against him, but
that they were noted on the Notice of Disciplinary Action in order to provide
Cuff with notice of what was going to be expected of him as a result of his
conduct giving rise to the citizens complaint. (Pal48-Pal49, 24:6-26:23).
Beecher further testified that the reassignment and training requirement were
noted under “Other Disciplinary Action” on the Notice of Disciplinary Action
because that form is promulgated by the Attorney General’s Office and it seemed
like the most appropriate place to indicate those matters within the confines of
the form in order to provide Cuff with notice of same. (Pal49, 25:11-22).

With regard to the Notice of Disciplinary Action, and as Beecher testified,
the remedial training and reassignment were noted therein to provide Cuff with

notice that such actions would be taken. Under the disciplinary procedures set
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forth in the Department’s Rules and Regulations, reassignments are not a form
of discipline that may be taken against Department personnel. (Pal29-Pal31).
As for training, the Rules and Regulations specify that, “[i]n lieu of discipline,
training and counseling shall be corrective actions used to modify an employee’s
performance.” (Pal29). Thus, despite the fact that the remedial training was
noted on Cuff’s Notice of Disciplinary Action, it was not a disciplinary action
that would be taken against him. By the same token, the fact that Cuff’s
reassignment was noted on the Notice of Disciplinary Action does not somehow
transform such reassignment into a form of discipline to be taken against Cuff,
particularly where reassignments are not an available disciplinary measure that
the Department may impose against its employees. This significantly cuts
against the Commission’s conclusion that, just because Cuff’s reassignment was
listed on the Notice of Disciplinary Action and occurred around the same time
as the actual disciplinary action pr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>