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P . O.  Box 6

Trenton,  New Je rs ey 08625

Re : Yis roe l  P ick ,
A p p e l l an t

V .

Board  o f  Review,  D epa r tment  o f  Labor ,  and  Pandemic

Unemployment  As s is t ance ,
R e sp o n de n t

Docke t  No .  A - 2 2 5 0 - 2 3 T 2

On Appea l  From: Dec is ion o f  the  Boa rd  o f  Review

Sa t  Be low: Board  o f Review,  Depa r tment  o f  Labor

Dea r  Mr .  Or lando :

Kind ly accep t  this  le t t e r  memorandum in l ieu o f  fo rma l  b r ie f ,  on

beha lf  o f  Appe l lant  Y is roe l  P ick .
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STATEM ENT OF FACTS

Yis roe l  P ick  re ce ived  Pandemic  Unemployment  As s is t ance

(PUA)  bene fi t s  from Sep tember 13,  2020,  through Sep tember  4 ,  2021 .  

On Augus t  29 ,  2 0 2 2 ,  the  Depa r tment  o f  Labor  and  Workfo rce

Deve lopment  s ent  him a  le t t e r  demand ing repayment  o f  bene fi t s  (1a ) .  

I t  s t a t ed :

You were  no t  e l igib le  fo r  the  unemployment  bene fi t s  l is t ed

on the  back  o f  this  fo rm becaus e :  YOUR BENEFIT ENTI-

TLEMENT HAS BEEN ADJ USTED

No o the r  exp lana t ion was  p rovided .

PROCEDURAL HISTORY

Afte r  rece iving a  no t ice  demanding repayment  o f  PUA bene fi t s

(1a ) ,  P ick  p rompt ly appea led  to  the  Appea l  Tr ibuna l  (2a ) .   The  le t t e r

o f appea l  s t a t ed ,

Kind ly p rovide  a  comple te  copy of the  f i le ,  inc lud ing,

but  no t  l imited  to ,  a l l  app l ica t ions  and  bene f i t  c a lcula -

t ions ,  N . J .A. C .  1 :12-10 . 1 .   Ne i the r  my c l i e n t  no r  I  c an

as ce r t a in ,  from the  “ Reques t  fo r  Refund  o f  Unemployment
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Benefi t s , ”  wha t  the  bas is ,  i f  any,  was  fo r  the  de te rmina t ion

of ine l igib i l i ty .   I  r e s e r ve  the  r ight  to  s upp lement  this

no t ice  o f  appea l  once  the  appropr ia te  informat ion has  been

furnis hed .

To  the  extent  appropr ia te ,  I  am a lso  reques t ing a

p lena ry hea r ing,  and  t rans mit t a l  to  the  Office  o f Adminis -

t ra t ive  Law as  a  conte s ted  ca se ;  N . J . A. C .  1 :12-1 . 1  e t  s eq .

No  add i t iona l  info rma t ion was  fo r thcoming ,  a nd  the  ca s e  was

no t  t r a ns mit t ed  to  OAL.   A t e lephone  hea r ing was  conduc ted  on

Oc tobe r  20 ,  2022  (1T)  be fore  an appea ls  examine r  o f  t he  Ap pea l

Tr ibuna l ;  no  one  t e s t i f ied  on beha lf  o f  the  Depar tment  o f  Labor .  

La te r  tha t  s ame  day,  the  Appea l  Tr ibuna l  de t e r mine d  tha t  he  was

“ ine l igib le  fo r  PUA b e ne f i t s  from 09/13 /20  through 09 /04 /21”  and

tha t  he  is  “ l i a b le  fo r  re fund  in  the  s um of $11 , 730”  (3a ) .   He  f i led  a

fur the r  appea l  on November  3 ,  2022  (7a ) .

The  Board  o f  Rev ie w  a f f i rmed  the  dec is ion o f the  Appea l

Tr ibuna l ,  on Februa ry 14 ,  2 0 2 4  (9a ) .   I t  found  tha t ,  “ [ s ] ince  the

appe l lant  was  give n a  ful l  and  impar t ia l  hea r ing,  and  a  comple te
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oppor tuni ty  to  o ffe r  any and  a l l  evidence ,  the re  is  no  va l id  ground  fo r

a  fur the r  hea r ing. ”   The re  were  no  f ind ings  o f  fac t  o r  conc lus ions  o f

law.    

A no t ice  o f  appea l  to  the  Appe l la t e  Divis ion was  t ime ly f i led  on

March 28 ,  2024 ,  and   amended  on Apr i l  3 ,  2024  (11a ) .

LEGAL ARGUM ENT

APPELLANT WAS DENIED PROCEDURAL

DUE PROCESS

( 9a)

The  p rocedure  employed  in  r e viewing Appe l lant ’ s  c la im was

fundamenta l ly  unfa ir ,  and  denied  him p rocedura l  due  p roces s .   A yea r

a ft e r  the  la s t  payment  to  him,  and  without  a  hea r ing,  he  was  o rde red

to  re turn the  money,  w ithout  any fac tua l  o r  lega l  ba s is  be ing a r t icu-

la t ed .   This  is  no t  an appea l  from a  denia l  o f  bene fi t s ,  in  which the

burden would  have  been on the  app l icant ;  ins tead ,  this  is  the  S ta te ’ s

c la im fo r  the  re turn o f  monie s ,  in  which i t  ha s  the  burden of  s howing

tha t  the  app l icant  was  ine l igib le  to  rece ive  them.
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The  t empora ry Pandemic  Unemployment  Re l ie f  p rogram was

c rea ted  by Sec t ion 2102  o f  the  Coronavirus  Aid ,  Re l ie f  and  Economic

Secur i ty  (CARES)  Ac t  o f 2020  (P . L.  116-136 ,  3 /27 /2020) ;  s ee  Ti t le

20 ,  CFR Pa r t  6 2 5 ,  “ Disa s te r  Unemployment  As s is t ance . ”   The

program is  intended to  pay “ unemployment  a s s is tance  to  unemployed

ind ividua ls  whos e  unemployment  is  caus ed  by a  ma jo r  d is a s te r  .  .  . ”

and  “ the  implement ing regula t ions  .  .  .  s ha l l  be  cons t rued  l ibe ra l ly  s o

as  to  ca r ry out  the  purpos es  o f  the  Ac t . ”  

Afte r  a  demand  fo r  repayment  was  rece ived  (1a ) ,  Appe l lan t ’ s

a t to rney p rompt ly wro te  to  the  Appea l  Tr ibuna l ,  a s  fo l lows  (2a ) :

On beha lf  o f my c l ient ,  Y is roe l  P ick ,  I  he reby AP-

PEAL from your  de te rmina t ion tha t  he  was  “ no t  e l igib le

fo r  the  unemployment  bene fi t s ”  l i s t ed  in  your  le t t e r  o f

Augus t  29,  2022 ,  and  tha t  his  “ bene fi t  ent i t lement  ha s  been

ad jus ted . ”

Kind ly p rovide  a  comple te  copy o f the  file ,  inc lud ing,

but  no t  l imited  to ,  a l l  app l ica t ions  and  bene fi t  c a lc u la -

t ions ,  N . J . A. C .  1 :12-10 . 1 .   Ne i the r  my c l ient  no r  I  c a n

as ce r t a in ,  from the  “ Reques t  fo r  Re fund  o f  Unemployment
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Benefi t s , ”  wha t  the  bas is ,  i f  any,  was  fo r  the  de te rmina t ion

of ine l igib i l i ty .   I  r e s e r ve  the  r ight  to  s upp lement  this

no t ice  o f  appea l  once  the  appropr ia te  informat ion has  been

furnis hed .

To  the  extent  appropr ia te ,  I  am a lso  reques t ing a

p lena ry hea r ing,  and  t rans mit t a l  to  the  Office  o f Adminis -

t ra t ive  Law as  a  conte s ted  ca se ;  N . J . A. C .  1 :12-1 . 1  e t  s eq .

No  records  o r  o the r  info rma t ion were  fo r t hc oming;  Appe l lant

s ho u ld  have  rece ived  a l l  r e levant  evidence  (“ evidence  having a

tendency in  reas on to  p rove  o r  d is prove  any fac t  o f  cons equence  to

the  de te rmina t ion o f  the  ac t ion, ”  N . J .R .E.  401)  p r io r  to  any hea r ing.  

The  ca se  was  no t  t rans mit t ed  to  OAL.   Ins tead ,  a  t e lephone  “ hea r ing”

was  conduc ted ,  in which only the  app l icant  and  his  a t to rney pa r t ic i -

pa ted .   The  “ hea r ing”  re s ul t ing in  the  is s uance  o f  a  dec is ion (3a )  la te r

tha t  s ame  day,  denying the  appea l .   Ra the r  than requir ing the

Depa r tment  o f Labor  t o  e s t a b l is h tha t  Appe l lant  was  ine l igib le  fo r

bene fi t s ,  t he  appea ls  examine r  a ff irmed  de te rmina t ions  –  which were

no t  in  the  record  –  by the  deputy and  the  d irec to r  tha t  Appe l lant

s hould  repay monies  rece ived .

Appe l lant  then appea le d  to  the  Boa rd  o f Review (7a ) ,  aga in

compla ining about  the  fa i lure  to  p rovide  d is cove r y ,  a s  we l l  a s  the

he a r ing examine r ’ s  re fus a l  to  accep t  Appe l lant ’ s  und is puted
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t e s t imony.   The  t rans c r ip t  re f lec t s  the  fo l lowing:

C L A I M A N T ’ S  AT T O R N E Y :   I  d id  reques t  d is cove ry,  purs uant

to  NJ AC 1 :12-10 . 1 .   I  r eques ted  tha t  s eve ra l  t imes  and

have  rece ived  no thing.

EX A M I N E R :   But  the re  is  no  d is c o ve ry in  this  ma t t e r .  I

looked  in  the  f i le  when I  s aw your  email .   Ther e ’s  no th ing

her e  excep t  the  unemployment  de te rmina t ion which the

c la imant  appea led  from.

(1T3;  emphas is  s uppl ied ) .

The  Examiner  thus  conceded  tha t  “ [ t ]he re ’ s  no thing he re  .  .  . ”

but  a ff i rmed  the  dec is ion be low anyway (9a ) .   Each one  o f the  s e r ie s

o f dec is ions  lacked  a  fac tua l  ba s is .

T he  a ppea l  p rocedure  fo r  ca s e s  be fo re  the  appea l  t r ibuna l s

(N . J . A. C .  12 :20-3 . 2 )  and  the  Boa rd  of  Review (N. J . S . A.  34 :1A-19 ,

N. J . A. C .  12 :20-4 . 2 )  a re  found  a t  N . J .A.C .  1 :1 2 .   N . J . A. C .  1 :12-

15 . 1(b )  p rovides :
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Hears ay evidence  s ha l l  b e  a d mis s ib le  and  accorded

wha teve r  we ight  the  examiner  d e e ms  re levant ,  appropr i-

a t e ,  and  reas onab le  unde r  the  c ircums tances .   No twith-

s t a nd ing the  admis s ib i l i ty  o f  hea rs ay evidence ,  t he  dec i -

s ion  as  r ender ed  mus t  be  s uppor ted  by  s u f f i c i en t l y

s ubs tan t ia l  and  l ega l l y  compe ten t  ev id e nce  t o  p rovide

as s urance  o f  re l iab i l i ty  and  to  avo id  the  fac t  o r  appea rance

of a rb i t ra r ine s s .

(Emphas is  supp l ied . )   No  s pec if ic  regula t io n  a ppea rs  to  gove rn the

procedure  fo r  PUA cas es .  

Our  Supreme  Cour t  ha s  recognized  tha t  

“ [S] ta t e  s t a tute s  p rovid ing fo r  the  payment  o f  unemploy-

me nt  compens a t ion bene fi t s  c rea te  in  the  c la imant s  fo r

t hos e  bene fi t s  p roper ty  inte re s t s  p ro tec ted  by due  p r o -

ces s . ”  Wilk ins on  v .  Abr ams ,  627  F. 2d  650 ,  664  (3 rd  C ir . ,

1980) ;  s ee  a ls o  Ros s  v .  Hor n ,  598  F. 2d  1312 ,  1317-18  (3 rd

Cir . ,  1979) ,  cer t .  denied  448  U. S .  906 ,  100  S . C t .  3048 ,  65

L.Ed . 2d  1136  (1980) .  .  .  .  Moreove r ,  the  Depar tment  is  no t

s imply s eek ing to  ceas e  future  payments  but  to  recoup  pas t

payments ,  which in  a l l  l ike l ihood  have  a lready been s pent

by the  rec ip ient .   The  s ignificant  p rope r ty  inte re s t  in  thos e
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bene fi t s  is  unques t ionab le  and  thus  p ro tec ted  by the  Fif th

Amendment .   Indeed ,  federa l  s t a tuto ry law recognizes  tha t

due-process  interes t  by expres s ly  requir ing tha t  unemploy-

ment  c la imant s  be  p rovided  an “ oppor tuni ty  fo r  a  fa i r

hea r ing. ”  42  U . S . C .  503(a ) (3 ) .

River a  v .  Boar d  o f  Rev iew,  New Jer s ey  Dep t .  o f  Labor ,  127  N. J .  578 ,

584  (1992 ;  t ime l ines s  o f  appea l) .

The  p rocedure  by which a  dec is ion was  rende red  in Appe l lant ’ s

cas e  was  fa t a l ly  f lawed .   The  Depa r tment  o f  Labor  s imply p roc la imed

tha t  he  was  ine l igib le  fo r  monie s  tha t  he  had  rece ived  a  yea r  ea r l ie r

(“ YOUR BENEFIT ENTITLEMENT HAS BEEN ADJ USTED”) ,

without  p rovid ing any exp lana t ion to  him,  a nd  w ithout  o ffe r ing a

hea r ing a t  which the  S ta te  would  have  had  t he  b ur d e n  o f  p roof.   I t

cont inued to  conduct  “appea ls ”  without  a l lowing Appe llant  to  review

any info rma t ion in  the  S ta te ’ s  f i le .   I t s  s a me - d ay dec is ions  ignored

t he  o n ly t e s t imony in  the  record  –  tha t  o f  Appe l lant  –  in  fa vo r  o f

s pecula t ion and  conjec ture .
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CONCLUSION

The  dec is ions  be low were  a rb i t ra ry,  c a p r ic ious  and  unreas on-

ab le ,  s ince  they lacked  a  fac tua l  founda t ion.   For  the  fo rego ing

reas ons ,  the  o rde rs  a l lowing the  Depa r tment  o f  Labor  to  s eek

re imburs ement  from Appe l lant  s hould  be  reve rs ed .   

Res pec t ful ly ,

 Lar ry  S.  Loigman

LARRY S .  LOI GMAN

Via  eCo ur t s
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PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS1 

Appellant, Yisroel Pick, filed a claim for Pandemic Unemployment 

Assistance (“PUA”) benefits on September 13, 2020.  (Pa3).2  On August 29, 

2022, the Deputy of the Division of Unemployment Insurance (“Deputy”) 

determined that Pick was ineligible for PUA benefits from September 13, 2020, 

on the grounds that Pick “did not have an attachment to the labor market, and 

did not meet the qualifications under the Coronavirus Aid, Relief, and Economic 

Security (“CARES”) Act.”  (Pa3).  On the same date, the Director of the Division 

of Unemployment Insurance (“Director”) determined that Pick was liable for 

refund in the sum of $11,730 received as benefits for the weeks ending 

September 19, 2020, through September 4, 2021.  Ibid. 

On September 6, 2022, Pick appealed the determination of the Deputy and 

Director’s Request for Refund to the Appeal Tribunal.  (Pa3).  A hearing was 

conducted on October 20, 2022.  (Pa3).  Pick testified he did not have a full-

time job and was “doing odd jobs here and there” for work.  (T9).  He would 

“deliver things to people and . . . driving pay for jobs.”  (T9-10).  Additionally, 

                                                           
1  The procedural history and facts of this case are intertwined and have been 
combined here for the Court’s convenience. 
 
2  “Pa” refers to Appellant’s appendix.  “Ab” refers to Appellant’s brief  “Ra” 
refers to Respondent’s appendix.  “T” refers to the transcript of the October 20, 
2022 Appeal Tribunal hearing. 
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Pick agreed that he was not considered a W-2 employee in either 2019 or 2020.  

(T11-12).  He could not recall if he even filed taxes relating to these “odd jobs .”  

(T12).  Pick testified that, prior to filing his claim, he could not recall when he 

last performed any services.  (T9; T12). 

In a decision issued on October 20, 2022, the Appeal Tribunal 

(“Tribunal”) found Pick ineligible for Pandemic Unemployment assistance 

(“PUA”) benefits from September 13, 2020, through September 4, 2021, as Pick 

had “not met the burden of proof to show that he was genuinely attached to the 

labor market.”  (Pa4).  The Tribunal further stated that “[w]ithout specifics 

regarding his tax documents as a gig worker, or the potential dates of his delivery 

driving payroll records, it is apparent that [Pick] was not involved in the labor 

market prior to his claim being filed.”  Ibid.  Therefore, Pick was found 

ineligible for PUA benefits under section 2102 of the CARES Act.  (Pa4-5).  The 

Tribunal also held Pick liable for a refund in the sum of $11,730 received as 

benefits for the weeks ending September 19, 2020, through September 04, 2021.  

(Pa5).  

On November 3, 2022, Pick appealed the Tribunal’s decision to the Board 

of Review (“Board”) and requested a copy of the complete appeal file.  (Pa7).  

On December 15, 2023, the Board of Review, in accordance with N.J.S.A. 

43:21-11(g), forwarded a CD copy of the appeal record to Pick’s counsel.  (Ra1).   
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The Board issued a decision on February 14, 2024, affirming the 

Tribunal’s decision.  (Pa9).  The Board found that Pick had not presented 

evidence of an attachment to the labor market and he therefore did not meet the 

eligibility requirement for PUA benefits.  Ibid.  The Board further noted that the 

CARES Act, the Continued Assistance for Unemployed Workers Act 2020 

(“CAA”), and American Rescue Plan Act (“ARPA”), all explain that claimants 

who had no earnings in either covered or self-employment in 2019 or 2020, prior 

to the pandemic, or did not have a bona fide offer of work that was disrupted 

due to the pandemic, were ineligible for PUA benefits.  Ibid.   

This appeal followed.  

ARGUMENT 
 

I. THE BOARD OF REVIEW CORRECTLY 
DETERMINED THAT PICK WAS 
DISQUALIFIED FOR PANDEMIC 
UNEMPLOYMENT ASSISTANCE BECAUSE 
HE DID NOT MEET THE CRITERIA 
IDENTIFIED IN SECTION 2102(a)(3)(A)(ii)(I) 
OF THE CARES ACT 

 

The CARES Act expanded eligibility for and payment of unemployment 

benefits for certain categories of individuals who may have been adversely 

affected by COVID-19.  Sullivan v. Bd. of Rev., Dep’t of Labor, 471 N.J. Super. 

147, 153 (App. Div. 2022).  Under the CARES Act, an individual is eligible for 

PUA if they are ineligible for regular unemployment compensation or pandemic 
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emergency unemployment.  Ibid.  If true, an individual then must provide self-

certification that they are unavailable or unable to work because of one of the 

following COVID-19 qualifying reasons identified in Section 

2102(a)(3)(A)(ii)(I): 

(aa) the individual has been diagnosed with COVID-19 or is 
experiencing symptoms of COVID-19 and seeking a 
medical diagnosis; 
 

(bb) a member of the individual’s household has been 
diagnosed with COVID-19; 
 

(cc) the individual is providing care for a family member or 
a member of the individual’s household who has been 
diagnosed with COVID-19; 
 

(dd) a child or other person in the household for which the 
individual has primary caregiving responsibility is 
unable to attend school or another facility that is closed 
as a direct result of the COVID-19 public health 
emergency and such school or facility care is required 
for the individual to work; 
 

(ee) the individual is unable to reach the place of 
employment because of a quarantine imposed as a 
direct result of the COVID-19 public health emergency; 
 

(ff) the individual is unable to reach the place of 
employment because the individual has been advised by 
a health care provider to self-quarantine due to 
concerns related to COVID-19; 
 

(gg) the individual was scheduled to commence employment 
and does not have a job or is unable to reach the job as 
a direct result of the COVID-19 public health 
emergency; 
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(hh) the individual has become the breadwinner or major 

support for a household because the head of the 
household has died as a direct result of COVID-19; 
 

(ii) the individual has to quit his or her job as a direct result 
of COVID-19; 
 

(jj) the individual’s place of employment is closed as a 
direct result of the COVID-19 public health emergency; 
or 
 

(kk) the individual meets any additional criteria established 
by the Secretary for unemployment assistance under 
this section; . . . . 
 

 The Board here correctly interpreted and applied the above provisions in 

this case.  Pick would only qualify for PUA if he was able to demonstrate that 

he had earnings (in either covered or self-employment) in 2019 or 2020 or he 

had a bona fide offer of work that was disrupted prior to the pandemic.  (Pa9).  

Pick admitted that he met neither condition.  (T11-12).  

Claimants bear the burden of establishing their right to unemployment 

compensation.  Brady v. Bd. of Rev., 152 N.J. 197, 218 (1997).  Although Pick 

testified that he performed “odd jobs here and there” (T9), he did not provide 

any evidence of specific instances of work, such as tax documents or payroll 

records.  He could not even recall a date as to when he last worked.  (T12).  In 

fact, there was no evidence presented that Pick was employed when he filed his 
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unemployment claim.  He provided no testimony or documentation that he was 

attached to the labor market prior to the pandemic.   

An appellate court’s review of an administrative agency’s decision is 

limited.  Brady, 152 N.J. at 210.  “[I]n reviewing the factual findings made in an 

unemployment compensation proceeding, the test is not whether an appellate 

court would come to the same conclusion if the original determination was its 

to make, but whether the factfinder could reasonably so conclude upon the 

proofs.”  Ibid.  (quoting Charatan v. Bd. of Rev., 200 N.J. Super 74, 79 (App. 

Div. 1985) (additional citations omitted)).  “If the factual findings of an 

administrative agency are supported by sufficient credible evidence, courts are 

obliged to accept them.”  Self v. Board of Rev., 91 N.J. 453, 459 (1982).  Unless 

the agency’s action was arbitrary, capricious or unreasonable, the ruling of the 

agency should not be disturbed by the court.  Brady, 152 N.J. at 210.  The 

Board’s findings here are predicated on the evidence in the record that Pick 

failed to meet his burden to prove his right to unemployment compensation.  The 

decision should be affirmed. 

II. PICK WAS AFFORDED DUE PROCESS AS 
PRESCRIBED IN THE UNEMPLOYMENT 
COMPENSATION LAW 

 
 With this appeal, Pick incorrectly asserts that he was denied due process 

because his appeal should have been transmitted to the Office of Administrative 
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Law (“OAL”).  (Ab4; Ab7).  Appeals of determinations for unemployment 

benefits are not heard in the OAL.  Rather, N.J.S.A. 43:21-6(d) provides that 

such appeals are heard before an Appeal Tribunal.  The Tribunal affords the 

parties a reasonable opportunity for a fair hearing and then issues a decision 

either affirming or modify the findings of fact and the determination.  N.J.S.A. 

43:21-6(c).  The Tribunal decision shall be deemed final unless further appeal 

to the Board is initiated within twenty days by either party.  Ibid. 

Once the Tribunal issues its decision, a notice is attached that states if an 

appeal is filed, the Board exercises its authority pursuant to N.J.S.A. 43:21-6(e) to 

take jurisdiction over any issues arising from the Tribunal.  (Pa6).  The Board may 

affirm, modify, or set aside a Tribunal decision on the basis of the evidence 

previously submitted.  N.J.S.A. 43:21-6(e).  Any decision of the Board will be 

considered final upon mailing and any party may seek judicial review to the 

Appellate Division.  N.J.S.A. 43:21-6(h).  Additionally, a Board decision gives 

notice that any party seeking judicial review of the final decision of the Board 

should file a notice of appeal directly to the Appellate Division.  (Pa10).   

Here, Pick appealed the determination of the Director and the Deputy to the 

Tribunal.  (Pa3).  He then received a fair hearing with the Tribunal, during which 

he testified and was represented by counsel.  (Pa3).  Pick then appealed the Tribunal 

decision to the Board, which issued its final agency decision on February 14, 2024.  
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(Pa9).  On this record, it is clear that he received all process to which he was due 

and his due process rights were not violated at any point of this appeal process. 

On appeal, Pick also argues that no discovery was forwarded to him.  (Ab6-

7).  That is not accurate.  On December 15, 2023, the Board forwarded a CD copy 

of the appeal record to Pick’s counsel.  (Ra1).  Any discovery relating to this appeal 

would have been on that CD.  Pick argues that the examiner’s statement that there 

was “nothing here” in response to his request for discovery during the hearing 

supports his claim that there was insufficient evidence with which to deny benefits 

here.  (Ab8-9).  However, Pick admitted no attachment to the labor market (T11), 

and therefore there was no discovery from any employer to be provided under 

N.J.S.A. 43:21-6 and no basis for a claim for benefits.   

Pick also incorrectly argues that the Department of Labor (“Department”) has 

the burden of establishing ineligibility of benefits.  (Ab5).  As noted, claimants bear 

the burden of establishing their right to unemployment compensation.  Brady, 

152 N.J. at 218.  Pick had every opportunity to present evidence of his eligibility 

for benefits at the Tribunal hearing or before the Board but failed to do so. 

On this record, the Board has afforded Pick ample due process throughout 

his appeal of the denial of benefits.  Its decision here was not arbitrary, 

capricious or unreasonable.  It was supported by the evidence in the record and 

should be affirmed. 

AMENDEDFILED, Clerk of the Appellate Division, January 28, 2025, A-002250-23, AMENDED



January 28, 2025 
Page 11 

 

 

III. PICK IS LIABLE FOR A REFUND OF $11,730 IN 
BENEFITS RECEIVED PURSUANT TO N.J.S.A 
43:21-16(d) 

 
Since Pick received $11,730 in unemployment benefits for the weeks 

ending September 19, 2020, through September 4, 2021, to which he was not 

entitled, the Board concluded that he was liable to refund the entire amount.   

(Pa9).  That decision was in accord with the law and should be affirmed.  

The New Jersey Unemployment Compensation Law provides that when an 

individual who is disqualified from receiving benefits has nonetheless received 

unemployment benefits, that individual “shall be liable to repay those benefits in 

full.”  N.J.S.A. 43:21-16(d).3  As explained in N.J.S.A. 43:21-16(d)(1), “[w]hen 

it is determined . . . that any person . . . [for any reason] has received any sum 

as benefits . . . while otherwise not entitled to receive such sum as benefits, such 

person . . . shall be liable to repay those benefits in full.”  Ibid.  Full repayment 

of unemployment benefits received is thus mandated for individuals who, for any 

reason, regardless of good faith, were not entitled to those benefits.  Sullivan v. Bd. 

of Rev., 471 N.J. Super. 147, 155 (App. Div. 2022) (requiring claimant to refund 

PUA benefits erroneously received where claimant did not meet the criteria for PUA 

                                                           
3  The relevant provisions of N.J.S.A. 43:21-16(d) were amended in 2022 with 
an effective date of July 31, 2023.  However, as the Director’s Request for 
Refund in this case occurred prior to July 31, 2023 (Pa3), the pre-amendment 
version of N.J.S.A. 43:21-16(d) applies here. 
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benefits under the CARES Act); Bannan v. Bd. of Rev., 299 N.J. Super. 671, 674 

(App. Div. 1997) (requiring claimant to refund benefits paid in error while he was 

employed full-time); Fisher v. Bd. of Rev., 123 N.J. Super. 263, 266 (App. Div. 

1973) (requiring claimant to refund unemployment benefits where his employer had 

erroneously reported his commissions as wages).    

 Here, as explained above, Pick was properly disqualified for benefits 

because he failed to demonstrate he was attached to the labor market.  (Pa9).  Thus, 

he is liable under N.J.S.A. 43:21-16(d) to refund the benefits received in the sum of 

$11,730.  Accordingly, the Board’s decision should be affirmed. 

CONCLUSION 

 For these reasons, the Board’s decision should be affirmed.   

     Respectfully submitted, 
 
     MATTHEW J. PLATKIN 

ATTORNEY GENERAL OF NEW JERSEY 
 
 
    By: _/s/ Gina Labrecque__________ 
         Gina Labrecque 
         Deputy Attorney General 
         Gina.Labrecque@law.njoag.gov 
     Attorney ID#: 366392022 
 
Janet Greenberg Cohen 
Assistant Attorney General 
 Of Counsel 
 
Cc: Larry Loigman, Esq. (via ecourts) 
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