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I. PRELIMINARY STATEMENT (Pal-34).

In this matter, Plaintiff Anna-Maria Obiedzinski (“Plaintiff”), the municipal
tax assessor of Defendant Tewksbury Township' since December 2007, filed a one-
count Complaint under the Conscientious Employee Protection Act, N.J.S.A. 34:19-
1 et seq. (“CEPA”). (Pal-33). In her Complaint, Plaintiff alleges that she has been
subjected to repeated acts of retaliation as a result of disclosing and objecting to a
range of conduct and activities by Defendants that she reasonably believed were
unlawful or in violation of regulations promulgated pursuant to law.

Defendants failed to take Plaintiff’s deposition during discovery. After the
discovery end date, Defendants filed a Motion for Summary Judgment (“Motion™),
initially arguing on the merits that the record does not establish a prima facie case
under CEPA and Plaintiff’s claims are barred on statute of limitations grounds. In
support of her opposition, Plaintiff submitted an extensive and detailed Certification
testifying to the retaliation she has suffered from Defendants in violation of CEPA,
giving rise to genuine issues of material fact for a jury to determine.

Defendants filed a letter Reply Brief which was not supported by any
certifications of any fact witnesses, rendering Plaintiff’s Certification undisputed.

Defendants’ Reply Brief did contain, for the very first time after more than two years

! Defendants include the Township of Tewksbury, Hunterdon County (“Defendant Tewksbury,”
“Township”), Township Committee of the Township of Tewksbury, Louis DiMare, Jesse Landon,
Peter Melick, Robert Becker, and James Barberio (collectively “Defendants™).
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of litigation (including a motion to dismiss Plaintiff’s Complaint at the pleadings
stage), a legal contention that Plaintiff is barred from raising a CEPA claim as a
tenured municipal tax assessor, which purportedly is not the type of employee CEPA
is designed to protect. The motion judge granted Defendants’ Motion on this basis

alone by misinterpreting Casamasino v. City of Jersey City, 304 N.J. Super 226

(App. Div. 1997), rev’d, 158 N.J. 333 (1999), and Feldman v. Hunterdon

Radiological Associates, 187 N.J. 228, 241 (2006), as determining that as a class of

workers, “tax assessors, because of their statutory protections, are not members of
a vulnerable class of persons that CEPA is designed to protected.” (Pa51).
A cursory reading of Supreme Court jurisprudence on this issue, including

D’ Annunzio v. Prudential Insurance Co. of America, 192 N.J. 110 (2007), Lippman

v. Ethicon, 222 N.J. 362 (2015), Feldman itself and, critically, Stomel v. City of

Camden, 192 N.J. 137 (2007) (determining a tenured municipal public defender was
an “employee” of Camden under CEPA), draws the immediate conclusion that the
motion judge not only committed reversible error in her holding, but conducted the
opposite analysis of what is required when the issue is “whether a professional
person is an ‘employee’ under CEPA’s definition.” D’Annunzio, 192 N.J. at 118.
Specifically, “courts must look to the goals underlying CEPA and focus not on
labels but on the reality of plaintiff’s relationship with the party against whom the

CEPA claim is advanced.” Feldman, 187 N.J. at 228 (emphasis added). In
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D’ Annunzio, the Supreme Court established a 12-factor test with three overarching
considerations to engage in this exact analysis under CEPA. 192 N.J. at 122-23.

Here, by granting summary judgment on the basis that “tax assessors are
outside the scope of CEPA,” (Pa52), the motion judge relied entirely on Plaintiff’s
“label[]” of municipal tax assessor, Feldman, 187 N.J. at 228, and wholly failed to
apply any of “[t]he considerations that must come into play.” D’ Annunzio, 192 N.J.
at 122. The motion judge not only disregarded clear mandates by the Supreme Court
but set a dangerous precedent by per se excluding an entire class of employees from
CEPA, which is “social legislation” that contains “no exceptions to th[e] generic
definition of” “employee,” N.J.S.A. 34:19-2(b). Lippman, 222 N.J. at 379.

Plaintiff respectfully submits reversal is warranted because, given the factual
realities of Plaintiff’s work-relationship with Defendants and the unlawful retaliation
she has received, the factors and considerations set forth in D’Annunzio
overwhelmingly favor the conclusion that Plaintiff is an “employee” that is entitled
to CEPA protections. At a minimum, Plaintiff respectfully submits that remand is
warranted for the Law Division—or a jury—to engage in the required factual

analysis whether Plaintiff was an “employee” under CEPA.



FILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED

II. PROCEDUAL HISTORY? (Pal-34, Pa51-53, Pa486).

Plaintiff filed a one-count Complaint in the Law Division, Hunterdon County,
on October 19, 2020, against Defendants Township of Tewksbury, Hunterdon
County, Township Committee of the Township of Tewksbury, Louis DiMare, Jesse
Landon, Peter Melick, Robert Becker, and James Barberio alleging retaliation in
violation of CEPA (Pal-33).

Defendants filed an Answer to Plaintiff’s Complaint on December 2, 2020,
and on February 16, 2021, filed a Motion to Dismiss Plaintiff’s Complaint (Pa486).
Defendants made no argument that Plaintiff, as a municipal tax assessor, was
purportedly barred from raising a CEPA claim. Plaintiff opposed Defendants’
motion, and on July 7, 2021, oral argument was held before the Honorable Michael
F. O’Neill, who denied Defendants’ motion.

Despite a discovery period of approximately 16 months that ended on April
26, 2022, Defendants did not take Plaintiff’s deposition, nor did they conduct any
discovery related to the issue of Plaintiff’s rights to file a CEPA claim as a municipal
tax assessor.

On January 6, 2023, Defendants filed their Motion for Summary Judgment,

which again did not argue that Plaintiff is barred from bringing a CEPA claim as

2 Pa  Plaintiff/Appellant’s Appendix in Support of Appeal.
IT  Oral Argument on Defendants’ Motion for Summary Judgment
(March 31, 2023).
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a municipal tax assessor. Plaintiff filed her opposition on February 21, 2023. In
support of her opposition, Plaintiff submitted a Certification averring critical facts
surrounding the whistleblowing conduct she engaged in and the retaliation she
suffered as a result. (Pa213-32).

On March 27, 2023, Defendants filed a letter Reply Brief to the Trial Court—
Defendants did not submit any certifications by any of the Defendants, rendering the
facts set forth in Plaintiff’s Certification uncontested and undisputed.? In their Reply
Brief, Defendants asserted for the first time in the lawsuit that the Appellate

Division’s ruling in Casamasino v. City of Jersey City, 304 N.J. Super 226 (App.

Div. 1997), rev’d, 158 N.J. 333 (1999), barred all New Jersey tax assessors from
raising CEPA claims as a matter of law. Because Defendants raised this argument
for the first time in their reply brief in support of their Motion for Summary
Judgment, Plaintiff was not given any opportunity to brief this issue prior to oral
argument.

On March 31, 2023, just four days after Defendants raised for the first time

3 By failing to proffer any opposing certifications or affidavits on behalf of Defendants, and
instead merely relying on arguments of counsel in their letter brief, Plaintiff’s certification is in
fact unopposed while counsel’s arguments are inadmissible. Because Plaintiff’s allegations in her
Certification were the only testimonial evidence before the motion judge, the judge was required
to view them in the most favorable light and accept them as true. Meade v. Twp. of Livingston,
249 N.J. 310, 327 (2021) (quoting Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540
(1995)). This alone should have given the Trial Court the basis for denying Defendants’ Motion
for Summary Judgment.
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the argument that Plaintiff is categorically barred as a matter of law from raising a
CEPA claim, the Honorable Haekyoung Suh, J.S.C., had oral argument via Zoom
on the Motion.

On April 10, 2023, the motion judge issued an Order and written opinion
granting Defendants’ Motion and dismissing Plaintiff’s complaint with prejudice,
solely based on the erroneous determination that because “plaintiff is a tax assessor
who enjoys the statutorily created job security afforded under N.J.S.A. 54:1-35.31
and N.J.S.A. 40A:9-165, plaintiffis barred from bringing a CEPA claim.” (Pa52).
The motion judge erroneously interpreted the Appellate Division’s opinion in
Casamasino as creating a bright-line rule exempting all municipal tax assessors in
New Jersey from CEPA protection. (Pa52); see also (Pa44) (“the court is constrained
to follow Casamasino™).

However, Casamasino never set forth such a per se rule, and the Supreme
Court requires the opposite of its trial courts—specifically, “courts must look to
the goals underlying CEPA and focus not on labels but on the reality of plaintiff’s
relationship with the party against whom the CEPA claim is advanced.” Feldman,
187 N.J. at 228. While the motion judge acknowledged that the Supreme Court cited
Casamasino while discussing ““a general approach for determining protections under
CEPA, specifically looking at the goals underlying CEPA and focusing on the

reality of the plaintiff’s relationship with the defendant,” (Pa5S1 (citing Feldman,
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187 N.J. at 240)), the motion judge wholly failed to examine the work relationship
between Plaintiff and Defendants, which was rife with retaliation in direct violation
of New Jersey statutes that are designed to protect municipal tax assessors, including
but not limited to N.J.S.A. 40A:9-165, 54:1-35.31.%

On April 18, 2023, Plaintiff filed a Notice of Motion to Appeal Judge Suh’s
Order. Plaintiff seeks reversal of Judge Suh’s April 10, 2023 Order granting
Defendants’ Motion for Summary Judgment and dismissing Plaintiff’s Complaint
with prejudice, as the record establishes more than sufficient evidence for a jury to
find retaliation in violation of CEPA, a statutory remedy that Plaintiff is afforded
under the circumstances.

III. FACTUAL BACKGROUND (Pa34, Pa44, Pa51-52, Pa213, Pa215-16).
A. Background. (Pa213, 215-16).

Plaintiff commenced employment as the Tax Assessor for Defendant

Tewksbury Township in December 2007. (Pa213 (Cert. of Anna-Maria Obiedzinski,
(“OB Cert.”) 1 3)).> As a municipal tax assessor, Plaintiff is a public officer, and her

duties are imposed and defined by New Jersey law. 1d. § 7.

4 See infra, at pp. 10, 39-44.

> Plaintiff filed her Certification in support of her opposition to Defendants” Motion for Summary
Judgment. Since Defendants’ failed to take Plaintiff’s deposition in this matter and further failed
to proffer any certifications by fact witnesses, the facts averred in Plaintiff’s Certification are
undisputed.
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As Tax Assessor for Defendant Tewksbury Township, Plaintiff’s duties
include approving or denying farmland assessment applications. Id. 9 5. Pursuant to
the Farmland Assessment Act of 1964, N.J.S.A. 54:4-23.1, et seq. (the “Farmland
Act”), and the regulations promulgated therefrom, N.J.A.C. 18:15, et seq., real
property in New Jersey qualifies as farmland—and is thus subject to significant tax
breaks—when the property has been devoted to agricultural use for at least two
consecutive years prior to the year of the assessment or inspection of the property.
(Pa215-16 (OB Cert. 4 11); N.J.A.C. 18:15-3.1. Land that qualifies as farmland
must be inspected at least once every three years to ensure it still qualifies under
the Act. 1d. § 12; see also N.J.A.C. 18:15-2.13.

Shortly after Plaintiff was hired, she was surprised to learn Defendant
Tewksbury Township had no inspector and no farmland inspection program in place.
Id. 9 13. This fact was troubling—and placed Defendant Tewksbury in immediate
risk of violating laws and regulations such as N.J.A.C. 18:15-2.13—given the
Township has more than 500 qualified farm properties. Id. 9 10.

B. Plaintiff Uncovered Missing Farmland Applications and Delinquent
Farm Inspections, Which Is a Violation of State Law, and Immediately
Complained to Her Supervisor. (Pa63-67, Pa214).

Soon after Plaintiff was hired, she was alarmed to discover that there were

“missing” farmland applications and documentation. (Pa214 (OB Cert. § 14));

(Pa63-64). Based on her years of experience as a seasoned tax assessor, Plaintiff
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found it unusual that these legally required documents were not in the tax assessor’s
office. Id. 4 15; see also N.J.A.C. 18:15-2.6(b), 3.3(a). Accordingly, on or about
February 5, 2008, Plaintiff sent a letter to Tom Efstathiou, the then-current Tax
Administrator for Defendant Tewksbury Township, notifying him of the “missing”
applications. Id. q 15.

Thus began Plaintiff’s years-long quest disclosing, objecting to, and sounding
the alarm about Defendants’ repeated failures to meet their legal obligations under
the Farmland Act. In an October 3, 2008 letter to Township CFO Judy McGrory,
Plaintiff disclosed that the State had begun auditing farmland applications and it was
critical that farmland inspections commence. Id. 9 16; (Pa65-67). Plaintiff informed
Ms. McGrory she was creating a spreadsheet listing the properties to be inspected to
proffer to “the State that Tewksbury is complying with Farmland law.” (Pa66).

After Plaintiff repeatedly disclosed and objected to missing farmland
applications and potential violations of law, in or around 2009, Defendant
Tewksbury Township finally implemented a farmland inspection program. (Pa217
(OB Cert. § 18)). From 2009 through 2014, Plaintiff inspected hundreds of properties
outside of her office hours. Ibid. Defendant Tewksbury Township compensated
Plaintiff for performing each of these inspections. Ibid. Plaintiff earned
approximately $3,000 per year performing these inspections outside of her office

hours. Ibid.
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However, as a result of Plaintiff’s complaints of missing applications and
Defendants’ initial failure to have a farmland inspection program, Defendants
targeted Plaintiff and initiated a retaliatory campaign against her.

C. Defendants Landon, DiMare, and Becker Committed a Series of

Retaliatory Acts Against Plaintiff for Reporting Unlawful and Unethical
Conduct.

1. Defendants Eliminated Plaintiff’s Position as Joint Tax Assessor
for Both Defendant Tewksbury Township and the Town of
Clinton. (Pa59-62, Pa76-77, Pa219).

One of Defendants’ initial acts of retaliation against Plaintiff occurred in the
summer of 2012 when Defendant Tewksbury Township eliminated Plaintiff’s
position as Joint Tax Assessor with the Town of Clinton. (Pa219 (OB Cert. 4] 26));
(Pa76-77). Plaintiff had been serving as a joint tax assessor for both Tewksbury and
Clinton since 2007 as part of an interlocal services agreement. (Pa215 (OB Cert.
6)); (Pa59-62). When it was time to renew their agreement, the Town of Clinton
wanted Plaintiff to continue performing inspections for them and Plaintiff sought the
same. (Pa215 (OB Cert. 9 26)). However, Defendant Landon, Administrator of
Defendant Tewksbury Township, refused to allow this arrangement, leading to the
end of the interlocal services agreement. Ibid.

As a result of this retaliation by Defendant Landon against Plaintiff,
Defendant Tewksbury caused Plaintiff’s salary to decrease by $16,000. Ibid. At or
around the same time, Plaintiff also lost three office hours for Defendant

Tewksbury Township. 1bid. Defendant Tewksbury Township’s refusal to maintain

10
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Plaintiff’s compensation violated N.J.S.A. 40A:9-165, which prohibits a municipal
governing body from reducing a Tax Assessor’s salary even if the salary is
commensurate with a reduction in office hours. Id. 9 27. This was just the start of a
series of retaliatory acts by Defendants against Plaintiff which violated the New
Jersey statutes designed to protect tax assessors’ independence and freedom from
political pressure.
2. Defendants Targeted Plaintiff for Refusing to Succumb to
Political Pressure and Negotiate a Settlement on Defendant
Becker’s Tax Appeal. (Pa217, Pa68-75, Pa161-62, Pa159-60).
Initially, Plaintiff did not receive any opposition to the farmland inspection
program she created and operated. (Pa217 (OB Cert. 9§ 19)). However, on or about
August 15, 2011, Defendant DiMare, who was the Mayor Defendant Tewksbury at
the time, sent Plaintiff an e-mail complaining about the $25 farmland inspection fee,
questioning Plaintiff’s authority as Tax Assessor to charge this fee, and warning her
about inspecting a particular individual’s property. Id. 9 19; (Pa68-69). Thereafter,
Defendant DiMare continued to interfere with Plaintiff’s duties as the Township’s
tax assessor and ignored the law’s prohibition of exerting political pressure on
municipal tax assessors. See, e.g., id. 9 20-26.
Another example of the unlawful political pressure Plaintiff suffered occurred

in 2013, when Plaintiff assessed the property of Defendant Becker, a member of

Tewksbury’s Township Committee. Id. 4 20. Defendant Becker did not agree with

11
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the assessment Plaintiff provided and appealed her decision to the Hunterdon County
Board of Taxation. Ibid. Defendant Becker wanted Plaintiff to negotiate or settle his
assessment prior to the Board’s decision on his appeal, but Plaintiff refused to
negotiate. Ibid. Soon thereafter, Defendant DiMare, the sitting Mayor,
inappropriately, illegally, and unethically inserted himself into the situation by
pressuring Plaintiff to contact Defendant Becker and his wife to settle their tax
appeal. Ibid. Plaintiff refused and reminded Defendant DiMare that such issues
should be directed to the Hunterdon County Board of Taxation, and not to Plaintiff.
Ibid. Plaintiff reasonably believed Defendant DiMare was unlawfully asking
Plaintiff to assist him potential tax fraud scheme—at a minimum, Defendants were
again unlawfully exerting political pressure upon Plaintiff. Id. q 21.

Fearing retaliation, Plaintiff documented her conversation with Defendant
DiMare, particularly noting that Defendant DiMare had urged Plaintiff to work with
Defendant Becker to settle their tax appeal. Id. § 2; (Pa70-71). Plaintiff also reached
out to Tewksbury Township officials and complained that Defendants Becker and
DiMare—two sitting members on the governing body of the Township—were
unlawfully interfering with Plaintiff’s duties as Tax Assessor and were using their
political influence to pressure Plaintiff into improperly “negotiating down”
Defendant Becker and his wife’s tax assessment. Id. 9§ 23. Defendant Landon,

Administrator for Defendant Tewksbury Township, was also worried about

12
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Defendant DiMare’s misconduct, as evidenced by his lengthy memorandum which
concluded, “The gist of the conversation about the call was that it was inappropriate
and interfered with [Plaintiff’s] duty as Tax Assessor and the action is prohibited by
statute.” Id. q 22; (Pa72-73).

In direct retaliation of Plaintiff’s complaints of the unlawful political pressure
she was facing, Defendant DiMare distributed a series of scathing e-mails regarding
Plaintiff to Defendant Tewksbury Township officials. In a May 9, 2013 e-mail,
Defendant DiMare called Plaintiff’s complaints a “missive” and downplayed her
concerns as “personnel issues.” He wrote:

I'want the full TC to be aware of [Plaintiff] Ann Marie’s
missive so 1 am sending this reply to each fellow TC
member for consideration and their discussion on May 14.
I believe they may need to treat this as some sort of
complaint either about me, her scheduling or

compensation and I believe they need to conduct an
inquiry into the reason for her memo.

Who she sent this to and why she did not send me a copy
are questions I would also like answered so that I can
take appropriate action if necessary outside of any
governmental inquiry.

1d. 9 24; (Pa74-75).
Seven minutes later, Defendant DiMare sent a second e-mail to Defendant

Landon, this time ridiculing and undermining Plaintiff’s written complaint:
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By the way, tell her to use spell check and to get my name

correctly, it looks rather unprofessional to have

misspellings on documents she circulates and some people

take offense when their name 1s not spelled correctly.
(Pal61-62).

Defendant DiMare continued his unlawful conduct against Plaintiff by
questioning her “sentiment” and “motivation” and calling for “appropriate action”
to be taken against her. (Pa74-75, Pal159-60). It is clear from Defendant DiMare’s e-
mails that Plaintiff had a target on her back and Defendant DiMare would continue
to retaliate against Plaintiff for her complaints of unlawful and unethical conduct, all

of which is supported by the record.

3. Defendants Ended Plaintiff’s Farmland Inspection Program
and Unlawfully Decreased Her Pay. (Pa217, Pa78-96).

From 2009 through 2014, Plaintiff inspected hundreds of real properties
pursuant to the successful farmland inspection program that Plaintiff instituted.®
(Pa217 (OB Cert. 4] 18)). However, on or about June 1, 2015, Defendant Tewksbury
Township CFO Marie Kenia e-mailed Plaintiff that the Township Committee
members would no longer pay Plaintiff for conducting farmland inspections,

effectively ending the farmland inspection program. Id. 9 29; (Pa78-79).

6 Because Defendants limited her work hours, Plaintiff conducted these inspections outside of her
normal work hours. Plaintiff was paid through the fees that Defendant Tewksbury Township
collected from taxpayers seeking a farmland designation. This $25 fee per inspection was collected
pursuant to State law. Id. 9 18.
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Defendants put Plaintiff in the impossible position of being the Township’s
tax assessor without the means to complete the requisite number of inspections per
year as required by law. Plaintiff’s inspection program was self-sufficient as the
taxpayers paid a $25 inspection fee. Indeed, at the time she informed Plaintiff that
her program was ending, Ms. Kenia nevertheless distributed notices to taxpayers
about the $25 fee. Id. 4 30. Plaintiff told Ms. Kenia that it was not right for taxpayers
to pay for a service they would no longer receive. Ibid.

Thereafter, Plaintiff confronted Defendant Landon and told him that
disbanding the farmland inspection program was illegal and unethical because
Defendant Tewksbury Township had just collected inspection fees from taxpayers
amounting to thousands of dollars. Id. 4 31. Plaintiff told Defendant Landon that she
believed the real reason they were disbanding the farmland inspection program was
so that Defendants could use this money for their own purposes. Ibid. Plaintiff was
thus disclosing to her direct supervisor that Defendant Tewksbury Township was
conducting an illegal money grab in violation of laws including N.J.S.A. 54:4-23.13,
and that the conduct was fraudulent and/or criminal. In response, Defendant Landon
replied, “Just show me how to do it,” referring to the farmland inspections and thus
confirming Defendants’ intention to unlawfully prevent Plaintiff from performing

the inspections as she was required to do by law. Id. 9 32.

15



FILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED

There was no reason for Defendants to terminate the farmland inspection
program other than to retaliate against Plaintiff for her refusal to give in to political
pressure and for complaining about their blatant violations of the Farmland Act.
Defendants’ elimination of the program further cost Plaintiff $3,000 in annual
income which she regularly earned by performing farmland inspections outside
of her office hours. 1d. 9 33, 18.

Plaintiff continued to disclose and object to Defendants’ failure to follow the
Farmland Act as result of eliminating the inspection program. On June 1, 2015,
Plaintiff wrote to Ms. Kenia and Defendant Landon, “I am concerned that an
inspector has not been named to do the farmland inspections,” and “I look forward
to speaking with you and Jesse to formulate a farmland inspection program to cover
the inspections that we have already collected inspection fees from the
taxpayer/farmer and that are statutorily required.” 1d. 9 34; (Pa78-79).

One month later, on July 20, 2015, Plaintiff sent another e-mail to Ms. Kenia
reinforcing her commitment to the farmland inspection program and reminding her
of their statutory obligations. Id. at 9 35; (Pa80-82). Specifically, Plaintiff wrote,
“Completing farmland inspections is not only a statutory requirement, but also
ethically necessary as the Township has already accepted the $25 dollar fee from
these taxpayers for the inspection.” Ibid. Plaintiff presented options for how to

proceed with the farmland inspections, including reinstating Plaintiff into the
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position she had done for the past six years and have her continue to inspect the
properties.” Id. 9 22; (Pa80-82). Plaintiff further memorialized the retaliation she had
been suffering, stating, “I am devastated that you have perceived my inability to
perform farmland inspections as a lack of teamwork. As per our conversation on
July 15, 2015, this misperception has impacted my annual merit increase.” Ibid.

Following the elimination of Defendant Tewksbury Township’s farmland
inspection program, Plaintiff conducted inspections whenever possible during the
course of her limited 14-hour workweek. 1d. § 38. Because Defendants allocated
only 14 hours of work per week to Plaintiff, it was impossible for Plaintiff to come
close to inspecting one-third of all the farmland properties per year as required by
law. Id. 4 37. Thus, Defendant Tewksbury Township was on the verge of blatantly
violating State law.

On February 22, 2017, Plaintiff sent an interoffice memo to Defendant
Landon and Ms. Kenia notifying them of the more than 400 inspections that needed
to take place in the Township. Id. 41; (Pa85-86). Plaintiff again warned Defendants
they were collecting money unlawfully for inspections that never took place. Ibid.

Defendant Landon and Ms. Kenia never responded to Plaintiff’s e-mail, so on March

7 Further, in May 2016, Plaintiff wrote in her performance evaluation that her goal was to get
Defendants to increase her work hours so that she could conduct these farmland inspections as
required under State law. Ms. Kenia wrote in Plaintiff’s evaluation, “I support Anne Marie’s
goal.” 1d. q 36; (Pa83-84).

17



FILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED

8, 2017, Plaintiff sent a second e-mail outlining the outstanding farmland
inspections. Id. §42; (Pa87-89). Plaintiff then followed up several months later with
e-mails stating that as the tax assessor for Defendant Tewksbury, Plaintiff was the
only official authorized to process the assessments, so they needed to provide her
with the necessary hours to conduct the inspections or hire an inspector. 1d. § 42;
(Pa90-91).

On September 14, 2017, in response to Plaintiff’s e-mails alerting Defendants
of their failure to conduct farmland inspections, John Eskilson, an Administrator for
Defendant Tewksbury Township, informed Plaintiff that no action has been taken
on her request, and that support for granting her request appears nonexistent. Id. 4
43; (Pa90-91). Clearly, Defendants simply ignored Plaintiff’s disclosures and
objections to Defendants’ failure to comply with State law and perform the requisite
number of inspections. Plaintiff wrote another e-mail in June 2018 pleading for
Defendant Tewksbury to reinstate the farmland inspection program and reiterating
her desire to continue to her farmland inspection duties as the tax assessor. 1d. 9] 44;
(Pa92-96). By ignoring Plaintiff’s pleas once again, Defendants made it clear they
did not want Plaintiff to conduct the requisite number of farmland inspections as
required by law and ignored her warnings that they were violating State law by
collecting thousands of dollars in inspection fees and failing to conduct them.

4. Defendant Becker Lashed Out Against Plaintiff at a Closed-
Door Meeting in Clear Retaliation of Her Refusal to Negotiate
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His 2013 Tax Appeal and Persistent Complaints About
Farmland Inspections. (Pa225, Pa97-100).

On or about September 11, 2018, Defendant Tewksbury Township held a
closed-door meeting to disparage Plaintiff and her performance. (Pa225 (OB Cert.
50)). Specifically, Defendant Becker attacked Plaintiff and falsely claimed that she
failed to send denial letters to residents whose farmland applications were denied.
Ibid. This criticism was baseless as Plaintiff provided all denial letters she sent to
residents from 2017 through 2019. Ibid.; (Pa97-98).

After Plaintiff denied Defendant Becker’s false allegation, Defendant
Becker—with no apprehension that a sitting member of a governing entity is legally
prohibited from using his office for political gain—began discussing Plaintiff’s
refusal to negotiate a settlement on his 2013 property assessment. (Pa225 (OB Cert.
9 50)); see supra, at pp. 11-14. Defendant Becker berated Plaintiff for her
professional decision not to negotiate on property tax assessments. Defendant
Becker’s attacks were personal and clearly in direct retaliation for her previous
complaints about political pressure and interference, violations of State law, and
retaliation. Id. q 52. Defendant Becker’s attacks were also a clear indicator that
Defendants were continuing to retaliate against Plaintiff for her refusal to participate

in the unlawful act of giving in to political pressure as a tax assessor in 2013. Id. 99

51-52.
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In response to Defendant Becker’s attacks, Plaintiff sent an e-mail on
September 12, 2018, to Roberta Brassard, the Municipal Clerk of Defendant
Tewksbury Township, and Township Attorney Francis P. Linnus, Esq. Id. 9 53;
(Pa99-100). In the e-mail, Plaintiff complained Defendant Becker was attacking her
in direct retaliation for her refusal to negotiate on his 2013 appeal. Ibid.

Plaintiff also sent an interoffice memo to Mr. Linnus and Mr. Porto notifying
them of Defendant Becker’s conduct.® Id. 9 54. Here, Plaintiff complained to her
superiors about conduct that Plaintiff reasonably believed violated State law and
ethics and was in direct retaliation for her professional decision—as the municipal
tax assessor—refusing to negotiate Defendant Becker’s 2013 appeal. 1d. 99 51-53.

Even though Plaintiff reported this retaliation, there is no evidence in the
record that Defendants conducted any investigation into Defendant Becker’s
conduct or that Becker suffered any consequences for his improper actions, except
he was told to recuse himself from future conversations with Plaintiff. Id. 9 56.

D. As Defendant Tewksbury Township Prepared for a Township-Wide
Revaluation, Defendants DiMare and Becker Continued Interfering with

8 Defendant Becker’s conduct was so out of the line and retaliatory that several months later,
Plaintiff learned that Defendant Tewksbury Township Councilwoman Dana Desiderio, who was
present at the September 12, 2018 meeting, told one of Plaintiff’s co-workers that Ms. Desiderio
believed Defendant Becker spoke to Plaintiff in an inappropriate and hostile manner. Id. § 55.
Shockingly, even though Ms. Desiderio served on Defendant Tewksbury Township Committee,
she told Plaintiff she was unaware that Plaintiff had lodged a complaint against Defendant Becker
or that Plaintiff wrote a memo complaining about Defendant Becker on September 12, 2018.
Accordingly, on April 17, 2019, Plaintiff asked the Acting Clerk to put a copy of her memo in the
personnel file. Ibid. Finally, Ms. Desiderio also told Plaintiff that she was filing her own ethics
charge against Defendant Becker for his improper conduct toward her. Ibid.
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Plaintiff’s Duties in Violation of State Law. (Pa101-20, Pa226-27).

On May 21, 2018, the Hunterdon County Board of Taxation notified
Defendant Tewksbury Township that it needed to conduct a township-wide
revaluation of all its properties. (Pa226-27 (OB Cert. § 58)); (Pa101-02). This meant
that every property in the Township needed to be reassessed, not just those
designated as farmland. The Hunterdon County Board of Taxation required
Defendant Tewksbury Township to complete this revaluation in 2019 for
assessments in tax year 2020. Ibid.

Plaintiff participated in several meetings with Defendants to discuss this huge
undertaking and explained to them that due to the magnitude of this revaluation,
Plaintiff could not do the inspections on her own, especially in light of Defendants’
refusal to give her more than 14 office hours per week. Id. 4 59. Plaintiff informed
Defendants they needed to hire an outside company to meet the requisite number of
assessments as required by the revaluation. Ibid. Defendant Tewksbury Township
then put the township-wide revaluation out to bid.

In or around April 2019, Defendant Tewksbury Township awarded the
contract to Appraisal Systems, Inc. (“ASI”), a private company. Id. 9 59-60;
(Pa103-16). Pursuant to the contract, ASI was to begin its revaluation work in June
2019 and complete the revaluation with informal hearings to be heard in

November/December 2019. Id. at 9 60; (Pa103-16). As tax assessor, Plaintiff’s role
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was to review and certify ASI’s assessments. Id. 4 61. Due to the sheer size of the
revaluation and Plaintiff’s limited hours, she knew additional work outside of her
normal working hours were necessary. Therefore, Plaintiff rightly requested and
received a stipend of $16,000 for this work. Ibid.

Meanwhile on or about July 10, 2019, Defendant Becker—a sitting member
on Defendant Tewksbury Township Committee——called Plaintiff and said he was
concerned about ASI’s inspection of the property owned by Defendant DiMare,
another sitting member on Defendant Tewksbury Township Committee. 1d. 9 62;
(Pal17-20). Defendant Becker’s conduct crossed the line as he sought to improperly
influence Plaintiff and her certification of ASI’s work.

Clearly, Defendant Becker was unable to stop himself from illegally
interfering with Plaintiff’s duties as Tax Assessor and sought to use his political
muscle for his own financial benefit. Thus, when Defendant Becker applied to have
his property designated as farmland in October 2019, Plaintiff asked Hunterdon
County’s Tax Board Administrator, Tony Porto, to come with her on the inspection.
Id. 9] 65. Plaintiff was concerned about going out to Defendant Becker’s property by
herself because Defendant Becker had been retaliating against her ever since
Plaintiff refused to negotiate a settlement on his 2013 appeal. Ibid.

Plaintiff concluded and Mr. Porto agreed that Defendant Becker’s property

did not qualify as farmland pursuant to State law. Ibid. Approximately 10 months
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after Plaintiff denied Defendant Becker’s farmland application, Defendants sought
to remove Plaintiff from office. Ibid.
E. Defendants Scapegoated Plaintiff for the Performance Failures of ASI,

an Qutside Contractor, in Blatant Retaliation of Plaintiff’s Complaints.
(Pal121-25, Pa163-64, Pa229).

On or about November 12, 2019, Defendant Tewksbury Township held a
meeting to discuss the status of the revaluation. (Pa229 (OB Cert. 9 66)). At the
meeting, the ASI project manager specifically told Defendants they would not meet
their deadline to complete the revaluation. Defendant Becker and others on the
Council acknowledged this fact and that ASI’s delay would likely cause Defendant
Tewksbury Township to incur additional costs. Id. § 66; (Pal21-23). As a result of
ASI’s request, Defendants agreed to an extension in time, making ASI’s new
deadline in or around the end of January 2020. Id. 9 66.

Even though Plaintiff had nothing to do with ASI needing or requesting an
extension of time to complete their revaluation, Defendants used ASI’s
shortcomings as the perfect opportunity to scapegoat Plaintiff and move for her
removal from the tax assessor position. Id. § 67. Defendants further retaliated against
Plaintiff by refusing to compensate her for the additional 70 hours of work she
completed in January 2020 in the amount of $3,827.60. 1d. § 70; (Pal63-64).
Plaintiff e-mailed Defendant Barberio on February 19, 2020, protesting Defendants’

conduct against her as “unacceptable” and contending the additional hours were
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critical because Plaintiff was in the office fielding questions from taxpayers about

their new assessments and certifying ASI’s work. Id. § 71; (Pal124-25). Defendants’

refusal to pay Plaintiff her duly earned compensation was yet another retaliatory

adverse employment action.

F.  Defendants Sought to Remove Plaintiff from Her Tax Assessor Position,
Using Clearly Pretextual Reasons that were Subsequently Rejected By

the New Jersey Division of Taxation. (Pa126-28, Pa131-58, Pa228, Pa230-
31).

On or about August 3, 2020, Defendant Barberio sent Plaintiff a “notice of
disciplinary action” to “be referred to the Director of the Division of Taxation in
support of a Complaint for [Plaintiff’s] Removal from Office.” (Pa230 (OB Cert. q
73)); (Pal126-28). The notice charged Plaintiff with failing to “investigate properties
with a Farmland Assessment to confirm that they continued to qualify for the
reduced tax rate,” 1bid. (emphasis added), the exact issue Defendants had unlawfully
prevented Plaintiff from performing despite her numerous objections. The notice
additionally accused Plaintiff of failing to give notice of delays in completing the
revaluation according to the contract, even though Defendants had full knowledge
of the delays and their cause when it was addressed at the November 12, 2019
meeting held by Defendant Tewksbury. Ibid. Clearly, Defendants’ effort to remove
Plaintiff, a tenured employee of Defendant Tewksbury Township with no
performance or disciplinary infractions in her 13-year career, was outrageous and a

complete sham, and the only explanation is Defendants were once again retaliating
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against and targeting Plaintiff.

Even more revealing of Defendants’ motivation to unlawfully remove
Plaintiff is that contemporaneous with the disciplinary notice, Defendants sent
Plaintiff a separation agreement asking her to resign and waive her right to sue
in court for wrongful termination, in exchange for a severance pay of $3,000.00.
Id. 9 75; (Pa131-38). Plaintiff refused to sign the agreement and carried on her duties
in the normal course. Ibid. Because of Plaintiff’s refusal to resign from her position
and succumb to Defendants’ baseless allegations, on or about September 5, 2020,
Defendants filed a complaint with the New Jersey Division of Taxation seeking a
hearing to support Plaintiff’s removal for cause. Id. § 77; (Pa139-47). Defendants’
harassment and intimidation continued as they sent two additional letters to the
Division of Taxation—one on November 13, 2020 (purporting to proffer further
evidence to support Plaintiff’s removal from office), id. § 77; (Pal148-50)—and
another on December 4, 2020 (requesting the status of their complaint against
Plaintiff and purporting “[t]he work in the Township is not getting done, to the
detriment of taxpayers”), id. 9 77; (Pal51-52).

On January 29, 2021, John J. Ficara, the Acting Director of the New Jersey
Division of Taxation, issued a three-page memorandum denying Defendants’
application to remove Plaintiff from her tax assessor position, and rejecting each

one of Defendants’ pretextual reasons for seeking Plaintiff’s removal. 1d. Y 79;
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(Pal153-55).

The record demonstrates that for years, Plaintiff had been warning Defendants
of their failure to make the requisite number of farmland inspections as required by
law. Again and again, Plaintiff complained that there were not enough inspections
and not enough resources to complete the inspections, particularly as a result of
Defendants’ inexplicable elimination of Plaintiff’s farmland inspection program.
That is why it was of no surprise that on or about August 15, 2019, a State audit
found this huge backlog. (Pa228 (OB. Cert. § 63)). Defendants used their own
failures and violations of law as a pretextual excuse to seek Plaintiff’s removal from
her tax assessor position with the Township.

Although the Acting Director rejected Defendants pretextual reasons for
removing her from office, Plaintiff continues to be subjected to additional
harassment and retaliation. For example, Defendants are settling cases on their own
and removing Plaintiff from the process. This is in clear violation of Section 302.03
of the Handbook of Tax Assessors that states “Final accountability for all
assessments responsibilities in a municipality is with the assessor.” 1d. 4 78; (Pal57-
58). A Tax Assessor is required by law to handle all assessments but now Defendants
are doing an end-run around Plaintiff in retaliation for her previous complaints.
Defendants continue to retaliate against Plaintiff for her persistence and refusal to

succumb to relentless, unethical political pressure.
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IV. ARGUMENT

A.  This Court Must Review the Grant of Summary Judgment de novo, and
Give No Deference to the Trial Court’s Conclusions. (Raised Below —
Pa34-52).

This Court reviews a lower court’s ruling on a Motion for Summary Judgment

de novo. Hitesman v. Bridgeway, 218 N.J. 8, 26 (2014). Accordingly, “[a] trial

court’s interpretation of the law and the legal consequences that flow from

established facts are not entitled to any special deference.” Manalapan Realty, L.P.

v. Twp. Comm. of Manalapan, 140 N.J. 366, 378 (1995).

Summary judgment is appropriate when “there is no genuine issue of material
fact challenged and . . . the moving party is entitled to judgment as a matter of law.”
R. 4:46-2. Thus, a reviewing court must determine whether “the competent
evidential materials presented, when viewed in the light most favorable to the non-

moving party, are sufficient to permit a rational factfinder to resolve the alleged

disputed issue in favor of the non-moving party.” Brill v. Guardian Life Ins. Co. of
Am., 142 N.J. 520, 540 (1995). Notably, “summary judgment is . . . rarely
appropriate” in “[eJmployment discrimination cases,” because the paramount
question of why an employer took an adverse employment action against a plaintiff

employee “is clearly a factual question.” Marzano v. Comput. Sci. Corp., 91 F.3d

497, 509 (3d Cir. 1996) (citation omitted). “The ‘judge’s function is not himself or

herself to weigh the evidence and determine the truth of the matter but to determine
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whether there is a genuine issue for trial.”” Ibid. (quoting Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986)).
Credibility determinations are left to the jury, not the motion judge. Ibid. “It

is ordinarily improper to grant summary judgment when a party’s state of mind,

intent, motive or credibility is in issue.” In re Estate of DeFrank, 433 N.J. Super.
258, 266 (App. Div. 2013). “Indeed, ‘[t]he cases are legion that caution against the
use of summary judgment to decide a case that turns on the intent and credibility of
the parties.”” Ibid. (citation omitted). “Thus, it is clear that questions of a party’s
state of mind, knowledge, intent or motive should not generally be decided on a
summary judgment motion.” Id. at 267.
B. CEPA Generally.

“CEPA 1is remedial legislation entitled to liberal construction, with the
purposes of protecting whistleblowers from retaliation by employers and
discouraging employers from engaging in illegal or unethical activities.” Lippman,

222 N.J. at 378; Abbamont v. Piscataway Twp. Bd. of Educ., 138 N.J. 405, 431

(1994); Kolb v. Burns, 320 N.J. Super. 467, 477 (App. Div. 1999) (CEPA is a civil

rights statute and is remedial in nature and, therefore, it is “to be construed liberally
to achieve its important social goal”). CEPA’s purpose, as pronounced by the New

Jersey Supreme Court, “is to protect and encourage employees to report illegal or
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unethical workplace activities and to discourage . . . employers from engaging in
such conduct.” Lippman, 222 N.J. at 378.

CEPA provides that:

An employer shall not take any retaliatory action against
an employee because the employee does any of the
following:

a. Discloses, or threatens to disclose to a supervisor or
to a public body an activity, policy or practice of the
employer, or another employer, with whom there is a
business relationship, that the employee reasonably
believes:

1. is in violation of a law, or a rule or regulation
promulgated pursuant to law, including any
violation involving deception of, or
misrepresentation to, any shareholder, investor,
client, patient, customer, employee, former
employee, retiree or pensioner of the employer or
any governmental entity, or, in the case of an
employee who is a licensed or certified health care
professional, reasonably believes constitutes
improper quality of patient care; or

2. is fraudulent or criminal, including any activity,
policy or practice of deception or misrepresentation
which the employee reasonably believes may
defraud any shareholder, investor, client, patient,
customer, employee, former employee, retiree or
pensioner of the employer or any governmental
entity.

b. Provides information to, or testifies before, any public
body conducting an investigation, hearing or inquiry
into any violation of law, or a rule or regulation
promulgated pursuant to law by the employer, or
another employer, with whom there is a business
relationship, including any violation involving
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deception of, or misrepresentation to, any shareholder,
investor, client, patient, customer, employee, former
employee, retiree or pensioner of the employer or any
governmental entity, or, in the case of an employee
who is a licensed or certified health care professional,
provides information to, or testifies before, any public
body conducting an investigation, hearing or inquiry
into the quality of patient care; or

c. Objects to, or refuses to participate in any activity,
policy or practice which the employee reasonably
believes:

1. is in violation of a law, or a rule or regulation
promulgated pursuant to law, including any
violation involving deception of, or
misrepresentation to, any shareholder, investor,
client, patient, customer, employee, former
employee, retiree or pensioner of the employer or
any governmental entity, or, if the employee is a
licensed or certified health care professional,
constitutes improper quality of patient care;

2. is fraudulent or criminal, including any activity,
policy or practice of deception or misrepresentation
which the employee reasonably believes may
defraud any shareholder, investor, client, patient,
customer, employee, former employee, retiree or
pensioner of the employer or any governmental
entity; or

3. is incompatible with a clear mandate of public
policy concerning the public health, safety or
welfare or protection of the environment.

N.J.S.A. 34:19-3 (emphasis added).
CEPA’s goal “is ‘not to make lawyers out of conscientious employees but

rather to prevent retaliation against those employees who object to employer conduct
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that they reasonably believe to be unlawful or indisputably dangerous to the public

health, safety, or welfare.”” Dzwonar v. McDevitt, 177 N.J. 451, 464 (2003). The

Court has held that an employee is additionally protected from retaliation under
CEPA for disclosing or complaining about the unlawful misconduct of “co-

employees.” Higgins v. Pascack Valley Hosp., 158 N.J. 404, 410 (1999).

C. The Trial Court Erred in Holding Municipal Tax Assessors—and
Potentially All Tenured Employees—Are Excluded Per Se from Raising
a Claim Under CEPA, Without Conducting Any Factual Analysis into
the Reality of the Work Relationship. (Pa34-52).

1. Whether a Plaintiff Is an “Employee” Under CEPA Requires a

Factual Analysis into the Reality of the Work Relationship—the
Motion Judge Erred in Failing to Conduct this Inquiry.

The motion judge erred in holding Plaintiff was barred from raising a CEPA
claim given her “label” or job title of municipal tax assessor and without examining

the nature of Plaintiff’s relationship with Defendants and whether Plaintiff was an

“employee” of Defendants, as defined by CEPA. Lippman v. Ethicon, Inc., 222 N.J.
362, 379 (2015) (emphasis added) (“urging courts to examine nature of plaintiff’s
relationship with party against whom CEPA claims are advanced rather than

relying on labels™) (citing Feldman v. Hunterdon Radiological Assocs., 187 N.J.

228, 241 (2006)).

An “employee” is [defined by CEPA as] “any”’! individual
who performs services for and under the control and

? See also Lippman, 222 N.J. at 381 (emphasis added) (providing emphasis to this subsection’s use
of “any” and stating “our case law has extended the reach of that definition, not restricted it”
(citation omitted)).
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direction of an employer for wages or other
remuneration.” N.J.S.A. 34:19-2(b). There are no
exceptions to that generic definition contained in the Act.
Moreover, our case law has taken an inclusive approach
in determining who constitutes an employee for purposes
of invoking the protection provided through this
remedial legislation. See D’ Annunzio v. Prudential Ins.
Co.of Am., 192 N.J. 110, 126-27 (2007) (extending CEPA
protection, in furtherance of its remedial goals, to
independent contractors through application of multi-
factor test); see also Stomel v. City of Camden, 192 N.J.
137, 154-55 (2007) (applying D’Annungio test in
extending CEPA protection to legal professional serving
as public defender) . . . .

Lippman, 222 N.J. at 379 (emphasis added).
In D’ Annunzio, the Supreme Court “held that fo resolve a summary judgment
motion in a CEPA case based on whether an individual qualifies as an employee,

the trial court must consider the following factors,” Kaye v. Rosefielde, 432 N.J.

Super. 421, 493, rev’d on other grounds, 223 N.J. 218 (App. Div. 2013) (emphasis

added):

(1) the employer’s right to control the means and manner
of the worker’s performance; (2) the kind of occupation--
supervised or unsupervised; (3) skill; (4) who furnishes the
equipment and workplace; (5) the length of time in which
the individual has worked; (6) the method of payment; (7)
the manner of termination of the work relationship; (8)
whether there is annual leave; (9) whether the work is an
integral part of the business of the “employer;” (10)
whether the worker accrues retirement benefits; (11)
whether the “employer” pays social security taxes; and
(12) the intention of the parties.

192 N.J. at 123.
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This test, also known as “the Pukowsky!'% test,” “focuses on three overarching
considerations that are important when examining a contractor’s relationship with
an employer for purposes of CEPA applicability.” Stomel, 192 N.J. at 154 (citing
D’Annunzio, 192 N.J at 123) (hereinafter the “first,” “second” or “third”
“consideration”). Specifically, courts

must look beyond the label attached to the relationship.
The considerations that must come into play are three:
(1) employer control; (2) the worker’s economic
dependence on the work relationship; and (3) the degree
to which there has been a functional integration of the
employer’s business with that of the person doing the work
at issue.[!!]

D’ Annunzio, 192 N.J at 120 (citing Lowe v. Zarghami, 158 N.J. 606, 615-18 (1999)

(emphasis added)). Expanding on and clarifying the second consideration, the
Supreme Court stated:

[T]he test includes consideration of the worker’s economic
dependence on the employer’s work, but does not insist on
the same financial indicia one might expect to be present
in the case of a traditional employee, such as the payment
of wages, income tax deductions, or provision of benefits
and leave time. Workers who perform their duties

10" Pukowsky v. Caruso, 312 N.J. Super. 171 (App. Div. 1998).

' The Supreme Court has repeatedly emphasized a number of questions which flow from the third
consideration. See id. at 123-24 (emphasis added) (“Is the work continuous and directly required
for the employer’s business to be carried out, as opposed to intermittent and peripheral? Is the
professional routinely or regularly at the disposal of the employer to perform a portion of the
employer’s work, as opposed to being available to the public for professional services on his or
her own terms? Do the “professional” services include a duty to perform routine or administrative
activities? If so, an employer-employee relationship more likely has been established.); Stomel,
192 N.J. at 155 (“Those questions . . . have relevance in the instant matter . . . .”).
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independently may nevertheless require CEPA’s
protection against retaliatory action when they speak
against or refuse to participate in illegal or otherwise
wrongful actions by their employer. Such individuals
should benefit from CEPA’s remedies. Moreover,
CEPA’s deterrent function would be undermined if such
individuals were declared ineligible for its protection.
The public at large benefits from a less restricted approach
to who may sue under CEPA as an employee of a business
enterprise. It is unlikely to us that the Legislature meant
to sanction a restricted approach to CEPA’s reach.

Id. at 124 (emphasis added). The Court provided the following as to the balancing

of the first consideration against the other two:
The Pukowsky test focuses heavily on work-relationship
features that relate to the employer’s right to control the
non-traditional employee, and allows for recognition that
the requisite “control” over a professional or skilled
person claiming protection under social legislation may be
different from the control that is exerted over a traditional
employee. An employer cannot be expected to exert
control over the provision of specialized services that are
beyond the employe’s ability. Yet, the work may be an
essential aspect of the employer’s regular business.

Id. at 123 (emphasis added).

The wealth of factors, considerations, and flexibility repeatedly provided by
CEPA’s definition of “employee,” and the Court’s interpretation of same,
underscores the policy “that certain social legislation, such as CEPA and LAD, is
designed to reach those not traditionally considered an employee under the

common law ‘right to control’ test, such as professionals or those retained to

perform specialized services.” Hargrove v. Sleepy’s, LLC, 220 N.J. 289 (2015)
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(emphasis added) (citing D’ Annunzio, 192 N.J. at 122).

Here, the motion judge wholly failed to examine any of these factors or
considerations, despite granting summary judgment to Defendants on the single
basis that Plaintiff does not qualify as an “employee” under CEPA. The motion judge

did the exact opposite of what was required under Lippman and Feldman by “relying

on [Plaintiff’s] label[]” of municipal tax assessor and failing to examine the factors
set forth in D’ Annunzio.

2. When Viewed in the Most Favorable Light to Plaintiff—
Especially as Defendants Failed to Proffer Any Evidence of
Their Own—the Record Establishes (or Creates a Jury
Question) that Plaintiff Is an “Employee” Under CEPA and Is

Entitled to CEPA Protection. (Pa51, Pa214, Pa216-21, Pa223).
Applying the factors set forth in D’Annunzio to the facts in the record, it is
imminently clear that Plaintiff meets CEPA’s definition of “employee” and is
therefore entitled to CEPA protection. The Supreme Court’s application of the
D’Annunzio factors in Stomel is instructive, particularly because the plaintiff in
Stomel was a public official who could only be “removed ‘for good cause shown
and after a public hearing,”” 192 N.J. at 147 (quoting N.J.S.A. 2B:24-4(e)), but
nevertheless the plaintiff was afforded CEPA protection by the Court. Contra (Pa51
(motion judge in the instant matter determining Plaintiff was not an “employee”

under CEPA because “tax assessors enjoy tenure and can only be removed from their

position by the Director of the Division of Taxation”)).
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In Stomel, the plaintiff served as the municipal public defender for the City of
Camden and “testified as a witness for the United States Government in the political
corruption trial of Camden’s municipal prosecutor.” Id. at 141. Three days after
testifying, the plaintiff was terminated from his public defender position by the
mayor of Camden and subsequently filed suit alleging, in part, retaliation in violation
of CEPA. Ibid.

The Supreme Court addressed whether “the trial court erred when it concluded
that Stomel was not an ‘employee’ for purposes of bringing a CEPA claim against
the City.” Id. at 154. “Viewing the facts identified by the panel below through the
prism of the test that we described at length in D’ Annunzio,” the Supreme Court
ultimately “agree[d]” with the Appellate Division “that summary judgment should
not have been granted to [the] defendants on whether Stomel was an employee for
purposes of advancing his CEPA claim.” Id. at 155. In so doing, the Court engaged
in an extensive factual inquiry surrounding the plaintiff’s work relationship with
Camden, with particular focus on the “third consideration” and the appropriate
manner in which the “Appellate Division below recognized that a traditional right-
to-control test should not be the exclusive determiner of whether a professional is an
employee for CEPA purposes. Id. at 154-56.

Here, the facts established in the record demonstrate that all of the

D’ Annunzio factors and all of the “considerations” yield heavily in Plaintiff’s favor,
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making her an “employee” under CEPA. For starters, while the plaintiff in Stomel
received 1099 forms from Camden as a contractual, non-traditional employee who
nevertheless received CEPA protection, 192 N.J. at 155, Plaintiff here receives W-2
paychecks which include deductions into her retirement pension as well as social
security taxes paid by Defendant Tewksbury—thus, D’ Annunzio factors (6) (method
of payment), (10) (whether the worker accrues retirement benefits), (11) (whether
the “employer” pays social security taxes), and the “second consideration” (“the
worker’s economic dependence on the work relationship,” D’ Annunzio, 192 N.J at
120),'? immediately indicate Plaintiff is a traditional employee even more-so than
the plaintiff in Stomel.

Next, Plaintiff has been the tax assessor of Defendant Tewksbury since 2007
and has held the position continuously and without any ‘“annual leave”; therefore,
factors (5) and (8) also immediately favor Plaintiff. Defendant Tewksbury provides
Plaintiff with an office and requires “office hours,” also clearly yielding factor (4)
in Plaintiff’s favor. Factor (3) (“the skill required in performing the services,” Model

Jury Charge (Civil) § 5.10H(A)), also favors Plaintiff immediately—as the tax

assessor of Defendant Tewksbury, Plaintiff has been subject to: an “examination[ as

an] applicant for certification as tax assessor’” among other qualifications set forth in

12 See also supra, pp. 34 (quoting D’Annunzio, 192 N.J at 124) (identifying a “traditional

employee” as one that receives “the payment of wages, income tax deductions, or provision of
benefits and leave time”).
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N.J.S.A. 54:1-35.25; continuing education and training requirements, N.J.S.A. 54:1-
35.25b; and a multitude of complex “considerations . . . in valuing land,” N.J.S.A.
54:4-23.7.

Factor (9) (whether the work is an integral part of the business of the
“employer”), and the “third consideration” (“the degree to which there has been a
functional integration of the employer’s business with that of the person doing the
work at issue,” D’ Annunzio, 192 N.J at 120), additionally fall swiftly in Plaintift’s
favor. Defendant Tewksbury is required by law to perform the on-site inspections of
each of the real properties “at least once every three years,” N.J.A.C. 18:15-2.13,
and it was Plaintiff as the tax assessor charged with independently'® performing the
inspections and valuing of the land, N.J.S.A. 54:4-23.7. These facts clearly support
Plaintiff’s case under factor (9) and the “third consideration.” See Stomel, 192 N.J.
at 137 (supporting the lower panel’s analysis that as Camden’s public defender, the
plaintiff was “required [to] exercise independent professional judgment for his
clients without City supervision. . . . Accordingly, the panel engaged in an analysis
that appropriately looked at the City’s integration of Stomel’s work™).

14

Further, applying the questions that flow from the ‘“third consideration,

Plaintiff’s work for Defendant Tewksbury has been continuous since 2007, and her

13 See Carlson v. City of Hackensack, 410 N.J. Super. 491, 500 (App. Div. 2009).

14 See also supra, pp. 33 n.11 (quoting D’Annunzio, 192 N.J at 123-24).
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work has been directly required of Defendant Tewksbury per N.J.A.C. 18:15-2.13.
Plaintiff has routinely and regularly been at the disposal of Defendant Tewksbury
pursuant to her office hours as the tax assessor. Finally, the “professional” services
performed by Plaintiff include a duty to perform the routine or administrative
activities of performing the farmland inspections, valuing the land, and attending her
regular office hours, among other tasks. On these bases alone, the Supreme Court
has provided “an employer-employee relationship more likely has been established.”
D’Annunzio, 192 N.J at 123-24.

Finally, the record contains clear and undisputed evidence in which
D’ Annunzio factors (1) (and, relatedly, the “first consideration™), (2), (7), and (12)
clearly favor Plaintiff, as Defendants repeatedly engaged in retaliation and subjected
Plaintiff to adverse employment actions,'® and thereby exerted immense control over
Plaintiff and her job performance and duties, in violation of both CEPA and the laws
governing the independence that New Jersey tax assessors are supposed to be
afforded. Put differently, Plaintiff was not an “independent assessor’ as noted by the

motion judge, (Pa51), but rather was at the mercy of Defendants’ unilateral decision

15 While factor (7) explicitly reads “the manner of termination of the work relationship,”

D’Annunzio, 192 N.J. at 123, CEPA specifically prohibits “retaliatory action,” which it broadly
defines as “the discharge, suspension or demotion of an employee, or other adverse employment
action taken against an employee in the terms and conditions of employment.” N.J.S.A. 34:19-
2(e). Thus, Plaintiff respectfully submits the manner of the retaliatory actions she faced from
Defendants should be considered for purposes of factor (7).
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making that adversely altered her job functions and stripped her of compensation.

Specifically, Defendants subjected Plaintiff to at least four instances of
adverse employment actions in direct contravention of the exact statutes designed to
preserve the independence of tax assessors, such as N.J.S.A. 40A:9-165 (prohibiting
a municipality from reducing a tax assessor’s salary), N.J.S.A. 54:4-23.13 (“the
assessor shall enter an assessment™), N.J.A.C. 18:15-14.5 (tax assessor is “required”
to make the assessment), and N.J.S.A. 54:1-35.31 (once tenured, the tax assessor
“shall not be removed therefrom for political reasons”).

First, Defendants eliminated the farmland inspection program that Plaintiff
created and implemented from 2009 to 2014. Defendants’ sudden and retaliatory
cancellation of the program dramatically altered the terms of Plaintiff’s employment
and diminished her authority as the tax assessor. (Pa219-220 (OB Cert. § 29)). As a
result, Defendants caused Plaintiff to lose approximately $3,000 in annual income
which she earned by performing on-site farmland inspections outside of her office
hours, in direct violation of N.J.S.A. 40A:9-165. Id. 99 33, 18. Plaintiff tried to get
these hours back as noted by the numerous e-mails in the record asking her superiors,
including Defendant Landon and Defendant Tewksbury Township CFO Marie
Kenia, for these hours. Plaintiff’s e-mails fell on deaf ears as Defendants refused and
outright rejected Plaintiff’s requests. Id. 9 42-44.

Even worse, Defendants’ elimination of Plaintiff’s program set Plaintiff and
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the Township up for failure—specifically, the implementation of Plaintiff’s program
in 2009 brought the Township into compliance with N.J.A.C. 18:15-2.13(b), which
requires an on-site farmland inspection for each property in the municipality once
every three years. Indeed, the material facts of this matter began in 2008, when
Plaintiff first became the Township’s tax assessor and quickly realized the Township
was violating State laws and regulations including but not limited to N.J.A.C. 18:15-
2.13(b). Id. 99 15-16.

Once Defendants eliminated Plaintiff’s successful program in 2015, Plaintiff
was no longer able to complete the requisite number of inspections within her newly
allotted work hours, which were reduced by Defendants as a result of their
elimination of the program. Id. 9 33, 37-38. It is unequivocal and undisputed that
by eliminating Plaintiff’s farmland inspection program, Defendants severely altered
Plaintiff’s ability to perform her essential job function as the Township’s tax assessor
to such an extent that Plaintiff and the Township could no longer comply with
N.J.A.C. 18:15-2.13(b). Ibid. Indeed, Defendants usurped Plaintiff’s ability to
perform the work, which had been functionally integrated into Defendant
Tewksbury because it is required to perform timely inspections of its 500 farmland
properties. The Township’s failure is corroborated by the fact that it was audited and
subject to revaluation in 2018 because of its failure to comply with statutes and

regulations including N.J.A.C. 18:15-2.13(b). Id. § 58. Thus, Defendants’ retaliatory
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elimination of Plaintiff’s program directly altered her employment with
Defendants—specifically her ability to timely complete the requisite number of
inspections on behalf of the Township as required by law—and moreover caused a
reduction of Plaintiff’s annual salary by approximately $3,000.

Second, when Plaintiff was hired, she was hired as a Joint Tax Assessor
pursuant to an interlocal services agreement between Defendant Tewksbury
Township and the Town of Clinton. Id. 4 3. However, in 2012, Defendant Landon
refused to continue this arrangement which again dramatically altered the terms of
Plaintiff’s employment. Id. 9 26. Plaintiff had no control or say over Defendants’
unilateral action which resulted in Plaintiff losing $16,000 in her annual salary and
three of Plaintiff’s weekly office hours. Ibid. It is undisputed that Plaintiff sought
additional work hours to make up this loss in income, but Defendant Landon never
added back the hours or pay that Plaintiff lost. Ibid. These facts demonstrate that
Defendants set the rules of Plaintiff’s work, and that Plaintiff reported to someone
higher in the organization and had no ability to influence the organization.

Third, Defendants Becker and DiMare routinely interfered with Plaintiff’s
duties as Tax Assessor, requested political favors, pressured her to negotiate on
assessments and seeking information on political colleagues. 1d. 9 20-21. Although
Plaintiff repeatedly complained in writing about their political interference,

Defendants failed to act and ultimately sought to remove her from her position, the
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ultimate form of retaliation, among the other adverse employment actions
Defendants subjected upon Plaintiff. Id. 99 20-25. These facts—which are once
again not disputed by any competent evidence in the record—are a quintessential
example of how “the reality of [Plaintiff’s] relationship with the party against whom
the CEPA claim is advanced™!¢ is dramatically different from the “label[]”!” Plaintiff

> ¢

possesses as Defendants’ “tax assessor, [who] unlike other municipal employees,
must be independent and free from municipal interference and political pressure.”

Casamasino, 304 N.J. Super. at 234, rev’d on other grounds, 158 N.J. 333. The

evidence in the record overwhelmingly demonstrates that Plaintiff did not enjoy the
privileges provided by statute to tax assessors in New Jersey, rendering this matter
readily distinguishable from Casamasino.

Fourth, during Defendant Tewksbury’s township-wide revaluation, although
Plaintiff spent a significant amount of time fielding questions from taxpayers about
their new assessments, Defendants refused to pay Plaintiff for 70 hours of completed
work in January 2020, causing Plaintiff to lose $3,827.60. (Pal24). Plaintiff was
unable to influence Defendants’ denial of this income, notwithstanding the statutory
salary protections cited by the motion judge. (Pa49; Pa49 n.2 (citing and quoting

N.J.S.A. 40A:9-165)). Defendants’ undisputed decision to withhold Plaintiff’s

16 D’ Annunzio, 192 N.J. at 121 (quoting Feldman, 187 N.J. at 241).

17 Tbid.

43



FILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED

“[s]alar[y], wages or compensation fixed and determined by ordinance” is a blatant

violation of N.J.S.A. 40A:9-165 and clear adverse employment action. See Maimone

v. City of Atl. City, 188 N.J. 221, 235-36 (2006) (“Under [CEPA’s] definition [of

‘Retaliatory action,” N.J.S.A. 34:19-2(e)], any reduction in an employee’s
compensation is considered to be an ‘adverse . . . action . . . in the terms and
conditions of employment.”” (emphasis added)).

The retaliatory actions Plaintiff suffered from Defendants make clear that
Defendants exerted an enormous amount of control over Plaintiff, causing decreases
or reductions in salary in compensation in addition to altering the terms of Plaintiff’s
job and her ability to perform her duties as the tax assessor. Thus, in addition to
factor (1) and the “first consideration,” Defendants clearly assumed a supervisory
role over Plaintiff (factor (2)), engaged in repeated acts of retaliation over Plaintiff
in violation of CEPA (factor (7)), and had the intent to control, retaliate against, and
attempt to run Plaintiff out of her position (factor (12)).

Notably, the “first consideration” and facts surrounding Plaintiff’s work
relationship with Defendants under factors (1), (2), and (12) were not present in
Stomel, where the public defender plaintiff “exercise[d] independent professional
judgment for his clients without City supervision,” 192 N.J. at 155, “through the
means of his private law firm,” id. at 156, yet the plaintiff was determined to be an

employee under CEPA based largely on the “third consideration,” id. at 154-56.
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Here, all three of the considerations weigh heavily in Plaintiff’s favor, as there are
numerous facts supporting that she was in fact a “traditional employee” subject to
control, supervision, and paychecks as a 16-year continuous employee performing
tasks integral to the Township pursuant to New Jersey law. It is therefore clear the
motion judge erred in failing to determine that Plaintiff was an “employee” entitled
to protections under CEPA.
3. The Motion Judge Erred in Holding Casamasino, a Case Wholly
Distinguishable Case from the Instant Matter, Created a Bright

Line Rule Prohibiting All Municipal Tax Assessors from
Bringing CEPA Claims. (Pa52).

The motion judge failed to apply or consider any of the D’ Annunzio factors,

and instead erroneously concluded that she did not need to do so under Casamasino
and Feldman’s summary of that decision. In her opinion, the motion judge
erroneously stated, “[O]ur higher courts have continuously upheld the Casamasino
decision in finding tax assessors are outside the scope of CEPA and cannot bring
valid CEPA claims against their employers.” (Pa52). The Supreme Court opinions

citing Casamasino have reached the opposite conclusion. Lippman v. Ethicon, Inc.,

222 N.J. 362, 379 (2015) (emphasis added) (“urging courts to examine nature of
plaintiff’s relationship with party against whom CEPA claims are advanced rather

than relying on labels™) (citing Feldman v. Hunterdon Radiological Assocs., 187

N.J. 228, 241 (2006)). Thus, the motion judge misinterpreted Feldman’s summary

of Casamasino, and relied on Plaintiff’s label as tax assessor in lieu of engaging in
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the required factual analysis to Plaintiff’s work-relationship with Defendants.
Respectfully, this was reversible error.

Indeed, applying the required factual analysis, it is readily apparent the facts
surrounding the plaintiff’s tax assessor position in Casamasino is readily
distinguishable from Plaintiff’s experience as the tax assessor of Defendant
Tewksbury. The plaintiff in Casamasino was the municipal tax assessor for Jersey
City. 304 N.J. Super. at 230. When his initial four-year term expired, the plaintiff
continued to serve as tax assessor even though he was not formally reappointed. 1d.
at 230-31. When the new mayor took office, he told the plaintiff that he was not
being reappointed and was directed to vacate his office. Id. at 231. The plaintiff sued,
alleging in part that the mayor’s action was in retaliation in violation of CEPA for
the plaintiff voicing criticism of the new mayor’s proposed tax plan at a city council
meeting. Ibid.

After reviewing the facts that were specific to its case, the panel determined
“the Jersey City tax assessor 1s outside of CEPA’s scope.” Id. at 242. Critically, the
plaintiff in Casamasino did not dispute that he “enjoy[ed] a unique, independent
status as tax assessor due to his statutorily created job security,” id. at 242, nor was
there any allegation that Jersey City was preventing the plaintiff from performing
his essential job functions as tax assessor or that Jersey City and its officials engaged

in conduct violative of tax assessment laws. Furthermore, the plaintiff in Casamasino
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did not face the numerous acts of retaliation and adverse employment action

established in the record of the instant case. See, e.g., supra, at pp. 40-44. On the

contrary, the plaintiff in Casamasino based his CEPA claim solely on one city
council meeting where the plaintiff criticized the mayor’s tax plan. The court
questioned whether this one act even qualified as “exposing or objecting to ‘the
corrupt, illegal, fraudulent, or harmful activity’ of an employer encompassed by”
CEPA, id. at 242, whereas the instant record contains numerous instances of Plaintiff
engaging in conduct protected by CEPA. It is therefore clear that under Stomel and
D’Annunzio, Plaintiff’s position as Defendant Tewksbury’s tax assessor is
materially distinguishable from the plaintiff in Casamasino’s Jersey City tax assessor
position.

Clearly, the trial court’s holding that all tax assessors are exempt from CEPA
violates court precedent. CEPA does not restrict categories of employees who can
raise a claim and courts must undergo a factual determination in every case. Absent
any evidence that the motion judge applied the D’ Annunzio factors, or any other

factual analysis is reversible error.

Thus, Plaintiff respectfully submits that, because the factors and
considerations set forth in D’Annunzio are highly fact-sensitive, Plaintiff

respectfully submits this Court should remand for a jury to determine Plaintift’s
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CEPA claim, including whether Plaintiff was an “employee” under CEPA. See

Estate of Kotsovska, ex rel. Kotsovska v. Liebman, 221 N.J. 568, 576 (2015)

(affirming a jury verdict and “endors[ing] [D’Annunzio’s] framework for use in

ascertaining a worker’s employment status for purposes of determining whether the
Compensation Act’s exclusive remedy provision applies™). Alternatively, remand is
warranted for the motion judge to engage in the appropriate analysis.

V. CONCLUSION

Based upon the foregoing, it is respectfully requested that this Honorable
Court reverse the trial court’s Order granting Defendants’ Motion for Summary
Judgment.

Respectfully submitted,
By: /s/ Matthew A. Luber, Esg.

Matthew A. Luber, Esq.
Attorney for Plaintiff/Appellant

Dated: October 26, 2023
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PRELIMINARY STATEMENT
Defendants/Appellces, Township of Tewksbury, Huriterdon Couiity,
Peter Melick, Robert Bécket and James' Barberio (“Defendants”), submit this
memorandum of'law in oppesition to plaintiff/appellant Anna-Marie Obiedzinski’s
(“Plaintiff’s”)-appeal of the Trial Court’s: dismissal of her complaint with prejudice.
The. Trial Court correctly grounded ifs decision upon binding precedent in
determining that Plaintiff, a municipal fax assessor who occupies a unique,
independent role and benefits from-statutery job security; isnot entitled to assert a

retaliation claim under the Conscientious Employee Protection Act, N.L.S.A.

§§34:19-1 et-seq. (“CEPA™) against Defendants. Casamasino v. Jersey City, 304

N.J. Super. 326 (App. Div. 1997), fev'd on other ‘grounds, 158 N.J. 333 (1999).
Specifically, in Casamasinio, the Appellate Division panél determined that-a tax
assessorwas precluded from asserting a CEPA retaliation claim dgainst a'mayorwho
chosehot to feapp@intl:lﬁm». This décls‘lon tested on ﬂ;e‘“premfse that the tax assessor
possessed @ “unique, ifidependent. statas” largely Stemmiing from statutory
safeguafds against retaliation. Cofisequently, the panel fourid CEPA inapplicable
becatise the tax agsessor did not fall within the category of employess who would
redsongbly fedr rétaliaftion for speaking olit against their employer. 304 N.J. Supér.

dt 242, Thé Casainasing decision ha§ beed favorably cited by thé New Jersey

{02170 00CKsA } 1
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Supréime, Cotut-and by another Appellate Division panel denying a CEPA claim to
a simildrly-sitdated professiondl, a. tax:collecfor. Ih sum, CdSathasing i§ good,
précédential law bariing Plai‘miff’s‘ CEPA. ¢laim égains"'t Defetidants 4nd it was
appiopridte for the Tiial Cotirt to rely upon Casamasino in dismissing Plaintiff’s
CEPA claim with prejudice.

Based-upon the:foregoing, Plaintiff’s- CEPA claim is-hopelessly inviable, and

this Court must affirm the Trial Court’s ‘order dismissing Plaintiff’s complaint.

{022773T0D0CK 4 2
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PROCEDURAL HISTORY

On, Ostober 19, 2020, Plaintiff filed a one-count Complaint against the

Deferd:

tits dsserfing retaliation under. CERA.. (Pa1-33). On December 2, 2020,
Defendants filed their Answerto thie Complaint on February 16, 2021 (Dag843). At
that time, Defendarits Vple‘;d, as an éfﬁ“rmé‘tizi&:e defense, that Plaintiff’s Complaint
failed torstate a.claim for rélief. (Da859).

On February ‘16, 2021, Defendants. filed a motion to dismiss. Plaintiff’s
Complaint on the grounds:thather‘CEPA claim was time-barred. (Pa486). On July
7, 2020, the Trial Court denied the motion to dismiss. (Pa498).

Approximately sixteen months later and afier the conclusion of‘discovery,
Defendants filed a motion for summary judgment. (Pa251). Plaintiff filed an
extensive opposition fo the surimary judgment motion. (Pa53; Pa187, Pa213). In
corinection with fhe summary judgmient motion, Defendants argued that Plaintiff
was barréd from asserting & CEPA claim ‘against Defendants based upon the

Appeéllite Division®s: decision’ in-Casamdsing v. Jerséy City, 304 N.J. Super. 226

(App. Div. 1997), fev’d off 6ther Brounds, 158 N.J. 333 (1999).

Of' March 31, 2023, the parties participated in otal argument before the
Honorable Haekyoung Suli, 1:S.C.- On April 10, 2023, Judge Suli issued an Order
and well-réd§oted Opiniofi dismissing Plaintiff’s Complaint. (Pa34). The Couirt

appropriately reliéd upon Casdifiasing, in concluding that begause “[Pllaintiff isa

{02277370,00CX;4 )= 3
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tax -agsessor who enjoys -statiitorily created. job- security afforded under N.J.S.A.
54:1-3531 and N.J.B.A. 40A:9-165, [P]laintiffis barred. from bringing 4 CEPA

claims.” (Pa52); (Pad4) (“the court is constrained to follow: Casarhasinoe.”).

{O2TTITODOCK:A ) 1
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STATEMENT OF FACTS

Plaintiff’s Cause of Action

This matter concerns Plaintiff’s efforts to hold Defendants lible for perceived
retaliation inder CEPA. Plaintiff’s CEPA claim is premised upon:the wistipperted
and. fanciful.notion that Plaintiff was targeted for retaliation because she.uncovered
a mulfi-year, farmland tax assessment fraud scheme implicating officials at the
highest level.of the Township of Tewksbury’s municipal government. (Pa269).
Plaintiff nonetheless asserts that over the course of ‘nearly twelve (12) years she
repeatedly-and defiantly voiced her concerns about a fraudulent tax scheme. Ibid.

In her Compldint, Plaintiff alleged that-she was “subjected to intentional,
repeated, and unlawful retaliation for objecting to Defendants’ unlawfil attempts to
engage in 4 fraudulent tax scheme and, wotse, cover it up.” (Pa2). She:further
alleges that “Defendants have repeatedly attempted to bave their unqualified
properties designated as ‘farmland;> allowing them to take impropeér property tax
breaks and shiftig that tax busden'to other county tesidents. Plaintiff, atax assessor
for Defendant Tewksbury ‘;I‘owhshﬁi*p, has beehi an unwavering toddblock to
Defendants’ efforts 16 utilize political influence and abuse theit powers to illicitly

Moré spesifically, in siipport of her CEPA claim, Plainfiff alleged:

4. Plaintiff sent -a letter to Défendant Landon. régarding “imissing”
applications for designated farmland properties ‘within Tewksbury

{0RITATODOCK A} 5}
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Tovwnship in Fébthary ¢f 2008 which “paved.the way for d series of
rétaliatory actions aitned towaid plaintiff.” SeePalQ-at §{51-52.

On May 1, 2013, Defendant DiMarg ddvised plainfiff fo ¢ontact
Defendant Becket and his wife regardmg their prOperty tax dssessmeént
appeal, which plaintiff characterized as a Tequest to “assist it a'scheme
to commit potential tax fraud.” See Pall atf62.

In 2013; Defendant DiMare, allegedly: ‘f‘became incensed about the
farmland inspection program. [and] directed his anger -and retaliation
toward plaintiff.” See ibid. at 57.

In 2013, Defendant Landon “retaliated by ensuring. that plaintiff’s
position would be eliminated altogether” as Clinton Joint Tax Assessor.
See Pal4 at-4[68:

Prior fo- June of 2015, plamﬁff requested. to extend her hours and
Defendant ‘Landon. reduced the hours and pay of ‘the “Tewksbury
Township Office of the Tax Assessor.”” See ibid. at 71.

On June 1, 2015, plaintiff believed she experienced “retaliation” by
being alerted that Tewksbury Township Committee members no longer
warited to-pay plaintiff for farmland inspéctions. See Pal4- 15 at §972-
73.

On' July 20, 2015 Plaintiff emailed Marie Kenia regarding how to
proceed W1th farmland inspections, which plamtlff claims 1nten31ﬁe
defenidants® désire to force plaintiff out of work. See Pal5 at {75.

In 2017; plaintiff began arranging for revaluations 1 Tewksbury and
defendants “initetiately retaliated and attemptéd to push plaintiff out
of office or set het up for an unlawful'teithination.” See Pal6 at 83.

On Septeh‘ibe‘r 11, 2018 plamuff alleges | that Tewksbury held a closed
session méeting “to-disparage plaintiff-and erificize het performince in
sécret.” See ibid. at {86, Plaintiff furthér asserts that Defendant Becker
“dttacked” plaintiff’s procédures, which was “rétaliation for plaintiff’s
complajntsand objections” made in May 6f2013. See Pa16-17 at 187,

On July 10, 2019, plaintiff asserts that Defendant Becker called plaintiff
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to éxpress-Eoncern abotit Appraisal Systems, Inc.’s (“AST”) inspection
of Deféndant DiMate’s property, which plaintiff Believes was undue
influencirig. Sé¢e Pal18:af §98.

Plaintiff copied Defendant Leandon on a Fébruary 5, 2008 memorandum
addressed ‘fo. Tom Efstathioun, Tax Administrator, regarding missing ‘farmland

applications relating to ‘fifteen farmland properties in the Township. (Pa307).

Plaintiff’s concern is “that-all Tewksbury files are not in this-office™:

In my letter ‘dated 12/27/2007, I expressed my" concerns
that 'the farmland forms were being brouglit to .me
piecemeal. On January 17%, 2008 Mr. Whitt notified me
that he had found more files in the Peapack office and that
these files were the remainder ofthe files in his possession.
I called him on January 23, 2008 to inform him that I had
reviewed all 'the farmland forms in the office and had
approximately 60 ‘missing. He brought the bulk of the
missing FA1 fotms into my office on January 23, 2008
however a few are still ‘missing -and I have noted themi
below. I did ask about the trackinig list however he
gouldn’t locate it: My coricern rémains that all Tewksbury
files dre niot if this bffice.

[Ibid:]

.....

memorandurn. Id.

th 4 themorandun dated October 3, 2008, Plaintiff réquidsted the assistance of

4 ‘temiporary employee to. ‘assist her with Tax AssesSor récords, which were

purportedly disorganized:

{022TTITOROCK;4}
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Basemeiit Filing:

The Assessor’s records in the basement are rhiss-
filéd br not filed. am'requeésting eithei'a témp or4 college
student hotne. for winter break be hired, to complete the
organization of the baisement files, I believe
approximately 'two weeks worth of work under my
direction would be ficeded. This will be beneficial when
defending appeals and processing added. assessments.
When we have completed our reevaluation:we will be able
to dispose of information but-that can ‘only be done if we
know, where it is.

[Pa309].
Plaintiff did not raise any concerns regarding tax fraud in her October 2008
memorandum.. Id.

Plaintiff’s Position as Tax-Assessor for-the Township

Plaintiff was hired as the Tax:Assessor for the Township in December 2007
pursuant to. Township Resofution No. 171-207 for an initial four-year term. (Pa312).
Plainiff-was reappoirited as Tax Assessor, after her inifial appointment, has-teniite
and remaiis emiployed by the Towniship as the Tax Assessor, (Pa314);(Pa316-317):

Plaintiff has not béen demoted or reassigned from her ‘positioh as the

Towiiship’s Tax Assessof, (Pa316-317). Plaintiff has not been deprived.of any

benefits related 10 her positioii-as the Township?s Tax, Assessor.

Plaintiff wias assigned as Joint Tax Assessor for the Township and the Town

of Clinton (“Clinton”) on r-abdut December 3, 2007 pursuant to a certain Interlocal

{QTTITD0CKA ) 8
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Servides Agréefent Joint Municipal Tax Assessor between the Township and
Clinton dated October 23, 2007 (the “ISA™). (Pa369-371). Under the ISA, Plaintiff
was to work 21 houss-per week providing services to the Township and Clinton,
(Pd369 at Secs 2). Per the ferms of the'ISA, the Township was résponsible for two-
thirds (2/3) of Plaintiff’s salary and-Clinton was responsible for the remaining one-
third (1/3). (Pa370 at Sec, 10).

Clinton exercised its right to terminate the ISA upon 60 days® nofice to the
Township pursuant fo:Section 14 of the ISA. (Pa373);.(Pa371).

Plaintiff experienced.a reduction in her total pay after Clinton discontinued
the Joint Tax -Assessor position: because Plaintiff was no longer providing
assessment services to'two towns — she was no longer the Joint -Assessor — and
Clinton was no longer payirig its onezthird (1/3) ;s’ha're of the salary for a Joint Tax
Assessor. Accordingly, Plaintiff’s combined office hours and pay were reduced by
apptoxiniately one-third (1/3). (Pa375).

Plaintiff was aware of thie reduction in total pay due to Clinton’s decision and
sou’ght”t()‘iiév{é‘ Her hours ‘iﬁéfeasgd';tb. IS:i;ours‘galbﬁg’ with 4 reldted inctease in salary;
(Pa377); (P&379-385).

Plaiiitiff sfill works 14 hours per week as Tak Assessor for the Township.

(Pd316-317).

{0T3T0DOGK 4 ) g
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Becker’s Property. Taxes

Plaintiffalleged that 6n.oriabdit. May 1, 2013, Deferidant DiMare, contacted
Plaintiff in conhestion with, Defendant Becker’s propetty tax appeal and, more
specifically, Defendant Bécker’s concern that Plaintiff had mot devoted sufficient
time to answering his questions.regarding his appeal. (Pa386); (Pa388); (Pa390).
Plaintiff acknowledged that Defendant DiMare did not attempt to influence Plaintiff
in'any way: Ibid. |

Plaintiff Considers Additional Employment with Township

By letter dated April 5, 2017, Plaintiff applied for the position of Township
Administrator. {Pa392-395).

In 2018, Plaintiff sought the QOpinion of the State of New Jersey, Department
of Community Affairs; Local Finance Board (the “Board’) regarding whether she
oould assufme the position of Qualified Purchasing Agent for the Township without
rutinihg af6iil of the Local Goveriment Ethics Law (the “Ethics Law™) given het
position as Tax Assessor: (Pa397-398). The Board concluded that the Ethics Law
did ot prohibit hey frofti sefving a§ Qualified Purchasitig Agent. Id.

Alleged Coninents about Plaintiff Diiriiig Council Meetin

Plainfiff fook isstie with the way Defendant Becker spoke to her during
colmeil mégtings dated Juné 12, 2018 -and .September 11, 2018. Plaintiff's

handwritten notés indicate that she was upset with how Defendant Becker

{QTTATOPOCKA ), 10
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“aggressively tliestioned” her/and “personially attack[ed] the way [she] conduct [si¢]
the ‘business of the Tax. As§éssor office” in conneéotion. with Plaintiff’s requiest for
additional office hoturs and pay. (Pa400); (Pa402) (Defendant Becker “barreded [sic]
[igr] with qiestions:. . . appearing to have personal issues with [her] and [her] job
as Tewksbury Tax Assessor’™).

Plaintiff believed that Defendant Becker has a personal issue with her arising
from his 2013 tax appeal. (Pa400) (“My perception ‘is that this treatment is a
retaliation. of Councilman Becker’s 2013 appedl?); (Pa402)(Defendant Becker:
“acknowledge[d] his appeal and ‘ﬁlu;gw [Plaintiff].did not negotiate”).
Appraisal Agreenrent

Pursuant to a certain-agreement dated.March 27,2019, the Township retained
ASIo assist Plaintiff with the Township’s 2020 propeity révaluation efforts, which
encoinpassed-inspection of farmland property as required by state statute (the *ASI

Gontract’). (Pad04-416) (titled “Farmland Irispections®). Plaintiff recommended

ASIt6 the Township in 2008, (Pa310).

Of, August 3, 2020, the Township sérved Plaintiff with a Notice of
Discipliriaty'action, a.draft complaint for removal of Plaintiff from thie office of Tax
Assessof for cause, and a proposed. Severancé Agreément and Reléase (the

“Severanée”), (Pad18-426). By lefter dateéd Septéfiiber 2, 2020, the Township

{O2TTHDPOCK;AY 11
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subniittéd & complaint to: the:State: of New Jersey, Department of the Treasury,

Division of Taxation, Officeé of the Director (th¢ “State”), secking Plaintiff’s

removal as Tax. Assessor for good cause pursuant to N.I.S.A. §54:1-35.31. (Pa428-
435).

By letter dated October 28, 2020, the Township submitted a First Supplement
to the Complaint. for Removal providing additional information supporting ifs
complaint for Plaintiff’s removal from the Tax Assessor position. (Pa428);(Pad37);
(Pa440). By letter dated November 13, 2020, the Township submitted a Second
Supplement to the Complaint for Removal highlighting an additional basis for
Plaintiff’s removal. (Pa437-438).

The Township’s efforts:to remove Plaintiff from the position of Tax Assessor
wereﬁprimarily'b'ase‘a‘=ugm};'ﬂiéﬂfdliowing conduct:

‘. Plaintiff failed to meet the terms of a liquidated damages provisionina
property revaluation contract between the T ownshlp and Apptaisal
Systems; Ing: (“ASI") because Plaintiff failed to notify ASI of its
delinquency i megting the terms 6f:the contract, which notice would
haveé permltted the Township to deduct liquidated damages from its
firial paymerit to AST.

b. Atthetime of the complaint, Plaintiff had failed to inspett all farmland
assesged properties within ‘the “Towiship putsuant to the three-year

cydélé requited under N.J:S.A. § 54:4-23.13:

-¢. Plaintiff provided flawed. adyice, to »':aixp‘ay@rs concerning the evidence
to'be used at th‘éi;r”pxtj‘qﬁ‘efityﬂ tax asseéssment “gp‘pféal hearings.

d, Plainfiff failed fo maintain 200’ notice lists reldting to Zoning
applications.

{027T30000X 4} 1z
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(P4428-435); (Pad37-438); (Pad40-442).

By letter dated T anuary 29, 2021, the State found that Plaintiff’s conduct did
not warrant removal because it did not “rise: to the level of conduct within our
understanding of ‘goed ‘tause’ for remodval pursuant to N.IS.A. 54:1-35.31.”
(Pad40-442).

Farmland Inspections

Defendants did not: impede- Plaintiff fromcompleting -farmland inspections
from the date of her appointment through the present. Plaintiff has conducted
farmiland inspections, sometimes with the assistance of ASL — (Pad44-447)
{demonstrating. progress on statutorily required farmland ‘inspections. from 2008-
2017).

Plaintiff did not-teport any allsged unlawful activity on the part of Defendants
to any supervisory-level officials within the Township or anylaw enforcement or
régulatory-authorities.

Plaintiff’s Certification in Opposition to Summary Judgment.

In opposition ta Defendants’ ‘motion for suifumary judgment, Plaintiff
subitiitted @ certificafion in which she certified ‘that she repeatedly and defiantly
Spbk;—: out ;against Defendants ever the coursé of a twelve year period. Se¢ e.g.
(Pa216-at 115-16 (vailsiig her concérfis over missing farmland applications); Pa217

at 17 (“I believe Déferidarits ignofed my pleds over the yedrs for additional

{020TT370.00CK:4 ) 13
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resolrces- to ¢onduct, farmland inspectiony because without such a. program,
Deferidant Tewksbury Township -could escape ‘accountability); Pal7 at 18
(crediting herself with “raising] the-alarm about missing farmland applications and
potential violations of the'law”); Pa2l 8 at 1121-24 (Plaintiff purportedly reported an
uncomfortable. conversation with the Mayor to other township officials); Pa220 at
30 (“Due to the decision to end the farmland inspection program, I'spoke to. Ms.
Kenia and raised my concern that it was not right for taxpayers to pay for-a service
that they would not receive.”);, Pa218.at 31 (“After I heard this distressing news, I
wasin shock. I went to Defendant Landon-and-complained that-it-was wrong to end
the farmland inspection ,progra‘ni. . . ); Pa221 at 34 (“Despite Defendants’
retaliatory metive, Listill wanted to make sure Defendant Tewksbury Township-was
in ‘compliance with State law and‘ free ftom fraudulent farmland dssessments.
Theréfore,-on June 15; 2013, I sent an e-mail to Ms. Kenia and Defendant Landon
statinig my coficern that Defendant Tewksbury Township stifl.did 1ot have somieone
conducting farmland fnspections”); Pa223 at §41 (“On or about February 22, 2017,
I gent a létter to b‘eféﬁdam Landotr and Ms. Kenia ndtifying therh of outstanding
farrhland inispections froin 2015-20177); Pa223 at {42 (“Defendant Laridon and Ms.
Kenia fiever responded 16 hy: é-miafl, $6"6h March 8, 2017, I'seiit them 7 sécond &-
iai] cuflining 'the olitstariding farmland inspections.”); Pa223 at 44 (“Siinilar to

what had occurred two years prior in 2015, I Wwréte another €-mail in Jine 2018

{02TT0DOCKS ) 14
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asking for Defénddnt Téwksbury Township to reinstaté the farmland inspéction
prografivas réquiréd tndér Fartland Asséssment Act dnd providing several optionis
for how to de $0.”); Pa225 at153.(“Oné ddy later, on September 12,2018, I sent-an.
e-mail to Roberta Brassird, the Mimicipal Clerk of Defendant Tewksbury Township,
and .to Township Attorney Francis P. Linnus, Esq., complaining about Defendant
Becker’s retaliation against meyat the September 11 -and June 12, 2018 Township
Committee meetings.”); Pa225 at 54 (“Following the closed meeting, I'also:sent an.
interoffice memo to' Mr. Iinnus and HCTBA Mt. Porto netifying them of Defendant
Becker’s-conduct:?); Pa228 at-{63 (“On-numerous occasions, I warned Defendants
there were not enough inspections, and not enough resources to cemplete the
inspections. I asked the auditor to"put in her audit report-that the elimination of the
self-funded farmland progran ‘caused less than one-third of 4ll farmland tobe
inspeoted annually—I was seeking for the Defendant Towriship Committee to bring
back ihe farmland ingpection program to maké the Township compliant with the

Fariilatid Assessmeit Act.”)).

(02277370 POCK:S} 15
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The: Trial Court correctly inferpreted. and applied the Appellate Division’s
precedentfal Casamasing decision to bar Plaintiff's CEPA. claimagainst Defendants.
CEPA protects, from retaliation, employees who ‘blow the whistle on their
employer by reporting unlawful activity, providing information or testimony in
connection with-an:investigation-or inquiry into a violation of the law, or otherwise
refusing to participate in an activity that the employee “reasonably believes” violates

the law"ot public policy ot is fraudulent. N.J:S.A. § 34:19-3. The Supremse Court

THE TRIAL: COURT PROPERLY DISMISSED
PLAINTIFF’S COMPLAINT BECAUSE, UNDER
WELL-ESTABLISHED PRECEDENT, PLAINTIFF
IS BARRED FROM ASSERTING A CEPA CLAIM
BY VIRTUE OF HER 'STATUS AS A TAX
ASSESSOR BENEFITTING: FROM STATUTORY
JOB SECURITY. [Pa34-Pa52].

hasdeseribed the overarching purpose of CEPA as follows:

{0207T30,00CK:8 |

[CEPA] protects “Wh1stle blowers,” “who, believing that
the publicinterest ovérrides the interest of the drganization
he [or she] serves; pubhcly ‘Blows the: whistle’ if the
organization.’ “is invélved in corrupt, illegal, fraudulent or
harmifal activity.

[Ab“bamont v. Piscataway” Townshm Boazd of Education,
138 N.J. 405, 417 (1994) (quoting Ralph. Nader et al.,

Whistleblowing: The Report of the Conference on
Professional Responsibility vii (Ralph Nader et al., eds.,
1972)].
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CEPA dogs tiot universally apply to all employees, however. CEPA encompasses
employees “whe: perforni[ ] services for and wnider the ¢ontrol and direction of an
employer for wages or othét remuneration.” N.ILS.A. 8§ .34:19-2. CEPA does not
provide recouirse for individuals who'do not meet the définition of an “employee.”
CEPA only secks to “overcome the-victimization of employees-and to protect those

who are especially vulnerable in the woikplace from the improper and unlawful

exercise'of authority of employers.” Abbamont, 138 N.J.-at 418 (emphasis added).
The municipal tax: assessor-position s primarily -a creature of statute.. The
duties ‘and. responsibilities. of a. tax assessor are set forth in ‘various statutory

provisions. Seee.g. N.JS.A. § 40A:9-148.1 (“A municipal tax assessor shall hold

a-fax assessor certificate provided for in P.L.1967, c. 44(C. 54:1-35.25 et seq.) and
shafl have the duty of asséssinig property for the purpose of general taxation.”);
N.J.S:A. § 54:4-23 (“The assessor shall ascertain the names of the owneérs of all real
property: situate in his taxing district, and after éxamination and inquity, detérmine
the full and fair value of edch pdrcel of real property situdte in the taxing district-at
such pricé as, in his judgmment, it would sell for at a féir and bona fide sale by private
contidct on October 1 next‘preceding the date onwhich tiie -asg§éssor shall (f‘ompiété
His a§sessments, as hereinafter tequired; provided, however, that in déterinining the
fulll and fair' value of land which is being assesseqd and taxeéd under the Farmland

Assessitient Act of 1964, chiapter.48, laws of 1964 [C.54:4-23.1 et seq.], the dssessor
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shall consider oiily those ifidicia of value Which such land has for agricultural or
Horticulturil use agprovided by Saidact. .. "), N.J.S:A. § 54:4-23.3a(c). Moteover,
the State anntally issues 4 Tax Assessor Handbook reminding tax assessors of their
duties and responsibilities. (Da36).

Under New Jersey. law, tax assessors, unlike. many other professionals, are
afforded significant statutory protections.against refaliation by municipalities. For
example, municipalities cannot reduce-a tax-assessor’s salary during her term:

Salaries, wages.or compensaimn fixed and determined by.
ordinarice may, from time to time, be-increased, decreased
or altered by*ordmance No such ordinance shall reduce
the salary of, or deny without good cause an. increase in
salary-given to all other municipal officers and employees
to, any tax assessor,. chief financial officer, tax collector or
municipal clerk during the termn for which he.shall have
been appointed.

[See e.g. N.LS.A: § 40A:9-165 (prohibiting reduction in
sdlary duting term)].

Moreover, tehured tax assessors, like Plaintiff, cannot be rerhoved from their
position by-a municipality:

A1y person ha§ tenure and:holds Ki§ of her pos1t1on as
munigipal tax  assessor durmg good ‘béhavior and
efficieticy a.nd comphanée with requirements for
continuing-ediication, and is fiot subject to removal, except
for good t:ause shoWn at 4 proper heanng before the
appomtjed, for a ﬁxed terim Qf years if he or She holds a tax
assessor tertificate and seives. four or more Consecutive
years-as @ niuni¢ipal tax dssessor and is reappointed.

{02130 DOXA 18
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[NLLAC. § 18:17-3.2 (addréssing teritirs)].

Undér.no cireumstances, may @ mynicipality suinsmarily dismiss a tenured tax
assesSor-from her position; Only the State, County Tax Boatd or Superior Court ¢an
remove. a teilired tax a*s’sééﬁsdf; *de‘gending‘ﬁpon the circumstances. See N.JA.C. §
18:17-3.2; N.I.8.A. 54:1-36 (Director of the Djvision of Taxation can remove:a tax
assessor if she “willfully or i‘nten{tiqnally‘fail[s,], neglect[s] or refuse[s] to. comply
with-the constitution and laws relating to the assessment and collection of taxes);
N.LS.A. § 54:1:37 {“An assessor.who, shall willfully orintentionally fail, neglect or
refuse ‘to comply ‘with the -constitution and laws of this State relating to the
assessmrent and collection of taxes shall be subject to removal from office by the
Superior Court in an action brought therein: by the Director of :the Division of
Taxation?); N.J.S.A. § 54:4-37 (“In"case of the failure of an assessor to file his
assessiment list and duplicate the cotinty board of taxation may suthmarily refriove
hiin from office, and-itself miake or cause to be made and: filed the assessment Tist
and duplicate™),

In i:eaiity,~ fmUjliCipaiiti_CS exercise minimal dominion in mdtteis pertaining to
tax a§séssors due to'the statitory safeguaids afforded to aggessors;

[Ajssessors ¢an carry out their résponsibilities free from
political pressure and sectiré ifi the knowledge that, if they
perform. their respongibilitiés as assessors honestly and

completely, they nééd not fear réprisals nor rétaliation
from riunicipal offidials.
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[Ass’n of Mun. A8séssors of NUI. v. Mullica Twp., 225
N.I_Super. 475, 48182 (Law Div. 1988)(emphasis
addéd)].

It is within this pfb”t’épﬁtivg Statutory framework that the Appellate Division
disdllowed CEPA :claims brought by tax assessors rooted in alleged rétaliatory

actions. Specifically, in Casamasino v. Jersey' City, the Appellate Division

concluded. that a tax assessorcould not bring-a CEPA claim against a mayor who
failed to'reappoint him because:the tax assessor was not-a protected employee under

CEPA. 304 NLJ. Super. 226 (App. Div. 1997),rev’d on other-grounds, 158 N.J. 333

(1999). In dismissing the:claim, the: Appellate Division focused uporn the issues of
conirol and employment protection, and the purposes.underlying CEPA, reasoring
that “{p]laintiff carr hardly argue-that hes the type-of employee who harbored *deep-
rootedfear: . ;thathis. . . livelihood [would] be takeir away” ifhe [spoke] ouf against
his employer’s “activities, policies orpractices:” Id: at 242.(citationomitted). This
is because, as explainéd above, a municipal tax assessor-oécupies a unique position
with sighificatif, statutorily ereated protections and “job security™:

Plaintiff is the tax assessor of Jersey C1ty, ds-such He has
tetiure and can be removed only by the Director of the
Division of Taxation or “by the Superior Court inan action
brought thefein by the Dtrectdr of the Divisioh of
Téxatioh.” The fact ‘that plaintiff inight feel vulrerable in
his position ds tax-dssessor is immaterial. Plaintiff énjoys
a uniqué, indepénderit status as ‘tax assessor due to his
statutorily créatéd job security. Indeed, plaintiff wasnot so

intimidated By the mayor fhdt he was nriablé to stand up at
the City council meeting on January 25, 1993.and articulate
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his opposition fo the mdyor’s fax. plan. Nor was he so
daunted. by the mdyor’s allegéd thréats that he was
réndered ‘incapableé of Seeking arid oObtaining prompt
Jjudicial felief, Henice, We conclude that thé Jersey City tax.
assesSor-is outside of CEPA'S scope.

[Ibid. {citation$.omitted and emphasis added)].

The.rationale laid. out in“the Casamasino case is dispositive as to Plaintiff’s
CEPA claim. Much like the plaintiff in Casamasino, Plaintiff serves as a municipal
fax assessor, with its.attendant statufory duties and responsibilities, and is afforded
identical statutory protections. Firthermore, she holds-a tenured position, the tenure
having been established when the Township renewed her contract after the initial
four-year term. (Pa314); (Pa316-317). This.renewal oceurred during the period in
which the defendanfs were -allegedly” engaging in retaliatory actions against her.

(Pa314); (Pa316-317). Because she was a tenured tax assessor, Tewksbury could

not summarily remove her from her position, it could not-reduce her salary, and it

cotild hot alter hef statutory -duties and resporsibilities. N.J.S.A. § 40A:9-165;

NJAC § 18:17-3:2. Tewksbury lacks-the type of cetitrol over Plaintiff that it
would be able to exercise with tespéct to a traditiondl employee.

Further underscoring the application of Casamasing is ‘thé substance of
Plaintiff’s detailed certification. in which she certifies that she. defiantly voicéd her
conéerns abiout Déferidaiits’ -alleged unlawful conduct Gver seVeral years,

demonstrating 4.lack of fear for her livelilipod. See (Pa216 at f15-16 (raising her”
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¢onderns over migsing farmland applications); Pa217 at 17 (“I believe Defendants
ignored .my ‘pleds over, ‘the “years -for additional resources to conduct farmland
inspections bécatise without such aprogram, Defendanit Tewksbury Towtiship cotild
estape accountability); Pa17.at 18 (etediting herself with “rais[ing] the:alarm about
missing farmland -applications:and potential violations of thelaw™); Pa218 at 21
24-(Plaintiff purportedly reported an uncomfortable conversation with the Mayorto
multipletownghip officials); Pa220'at [30-(*“Due to-the decision.to end the farmland
inspection progran, I'spokeito Ms. Kenia-and raised my-concern that it was.not right
for taxpayers fo-pay for a service that they would not receive.”); Pa218 at 31 (“After
[ heard this distressing news, [ was in shock. I'went to Defendant Landon and
complained that it was wrong to end the farmland inspection program. . . .”); Pa221
at 34 (“Despite Defendants’ retaliatory’ motive, I still wanfed to make sure
Detendant Tewksbury Township was in compliance with State law and free from
fraudulent farmland assessinenits, Therefors; on Juiie 15, 2015, I sent an e-mail to
Ms. Kenid and Defendant Landon stating my concern that Defendant Tewksbury
Township still did not havg someone conduting farmldnd inspettions.™); Pa223 at
41 (“On.ot dbout Febiuaty 22, 2017, I sént a letter to Defendant Landon and Ms,
Kenia notifying thein of outstanding farmland inspections fror 2015-2017"); Pa223
at 42 (“Defeéndant Landon and Ms, Kenia neyer responded to miy e-mdil, 56 of

March 8, 2017, I sent théi a seéofid ¢-mail ouitlining: the outstanding farmiland
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irispections.”y; Pa223 at 44 (“Similar to what hdd octirred two years prior in 2015,
I wrtte another ¢-mail in Jurie 2018 asking for Défendant Tewksbury Township fo
reinstate the-farmland inspecﬁon program as, ,réqmréd tinder Farmland Assessmeént
Act arid providing several options fofliow to dowso.”); Pa225 at 153 (“One day later,
on:September 12, 2018, I sent ane-mail to Roberta Brassard, the Municipal Clerk of
Defendant Tewksbury Township, and to Township-Attorney Francis P. Linnus, Esq.,
complaining about Defendant Becker’s retaliation against me at the September 11
and June 12, 2018 Township‘Committee meetings.™); Pa225 at 154 (“Following the
closed meeting, L'also sentan interofficememo to Mt. Linnus.and HCTBA Mr. Porto
nofifying them of Defendant Becker’s conduct.”); Pa228 at 163 (“On numerous
occasions, T warned Defendants. there were not enough inspections, and not enough
resotirces to complete the inspections. I asked the auditor to put in her audit report
that-the elimination of the:self:-funded farmland progtam caused less than one-third
of all farmlandto be inspécted annually—I wis seeking for the Defendarit Township
Cominittes. to. bring back the farmland inspection program to make the Township
compliant with the Farmland Asséssment AGL™).

Given that Plainfiff could fréely gxpress Her obj ections, howeyer meritless,
without facing the ‘risk.of job termination, salaty reduction, or logs of tenure, she
falls otitside the scope 6f employeées protected by CEPA. The Appellate Division‘in

Cagimasino, in dismissing the tax:asséssor’s CEPA ¢laim, partidlly relied upon that
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plainfiff’s intlfiple, ¥Yocal protests against the mayor to demonstiate that he did not

fedr retaliafion, fiiuch liké Plaintiff i this case. Casamiasino, 304 N.J. Super. at242.

(“Indeed, plaintiff was not so intimidated by the mayor that he-was unablé to. stand
up at the ¢ify cotncil meeting on January 25, 1993 and arti¢ulate his opposition to
the mayor’s tax plan. Nor was.he so daunted by thie mayor’s alleged threats that he
was rendered incapable of'seeking-and obtaining prompt judicial relief”).
The.Appellate Division’s decision to.deny-CEPA protections fo tax assessors
is. well-reasoned. As explained.above, they are not standard employees. Once
tenured, they cannot be removed ﬁoﬁ their position, their.salary cannot be reduced,
and their statufory duties and responsibilities remain-constant. The State:and County
Board of Taxation largely oversee tax assessors and can remove them under limited.
circumstances. If a tax.assessor bélieves that a local muriicipality has improperly
reduced her wages or otherwise. interfered with her job responsibilities, she can
initiate an_action putsuait to the statutes affording hér anti-fetaliation protections.

See e.0.. Carlson. City of Hackensack, 410 N.J. Super. 491, 494 (App. Div. 2009)

(adjudicating a comiplaint 1fi Jieu of prerogative writs filed by 4 tax assessor segking
afi order declarinig that a municipality’s réduction of his salary and élimindtion of

i

health benefits violated N.J.8.A. § 40A:9-146, NJ.S.A. § 40A:9-165 and NJS.A. §

40A:9-146:4); Association 6f Municipal Assessorsv. Mullied, 225 N.J. Buper. 475

(Law Div. 1988) (adjudicafing tax assessor’s claim that municipality ‘violated
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N.LS.A. § 404:9-165 by providitig him 4 significantly smallér salary.increase than
othér municipal employee§), Many. other. types of employees do-not Benéfit from
similar stdtutes; for those individuals, CEPA may i)e their only recourse for
employer tetaliation. Thus, 4 tax agsesser is denied.recourse under CEPA, because
she can avail herself of remedies afforded by tax-assessor ‘specific statutes and
regulations;

Plaintiff raises several arguments in an.effort to-discount the: Trial Court’s
réliance upon the-Casamasino decision, all of which are unavailing: (i) Casamasino
isnot.a binding, precedential decision barring.all tax assessors from asserting CEPA
claims; and-(if) the Trial Court erred in failing to analyze whether Plaintiff was an
“employee™ for purposes of CEPA protections.

First, Plaintiff lacks a credible foundation for asserting that Casamasino fails
to ‘establish ;a definitive rule prohibiting tax assessors, such as Plaintiff, from
asserting"CEPA claims: The plain linguage of the decision speaks for itself, New
Jersey tax assessors benefit fromistatuitory protections that are otherwise unavailable
to iy other individuals and tHoke protectiting remove tax assessors froim CEPA’s
scope. Casamasine, 304 N.I. Soper. at242:

In addition the plain language of fhe, dedision, Casamasino has been éited

fayorably by the New Jersey Suprenie Court and.in ‘andlogous matters on appeal to

the Appellate Division. See e.g., Feldman v, Hufitérdon Radiological Assocs., 187
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N.I. 228, 241 (2006); Glavan V. City of Irvington, No. A-2211-06T2, 2008 N.J.

Super. Unpub. LEXIS 3011, at *17-18 (Stiper. Ct.. App. Div. July-25, 2008) (citing

Crsamiasinio in. u;’ihdlding, dismissal of CEPA dlaim asserted by tax collestor)
(D790,

By ‘way of illustration, in Feldman, the Supreme. Court acknowledged the
Appéllate Division’s determination:that-the plaintiff in Casamasino benefitted. from
the statutory. ;protections -available to him in his capacity as a tax assessor and,
therefore, could not mainfain-a CEPA claim against his employer. 187 N.J.-at 241.
Likewise, in Glavan, the Appellate Division panel acknowledged, the Casamasing
panel’s determination that the plaintiff tax assessor ocoupied “a unique, independent
status™ with “statuterily created job security” and fell beyond the scope of CEPA's

protection.” 2008 N.J. Super. Unpub. LEXIS 3011, at *17-18 (Da794). The

Appellate Division:pane! in Glavan applied the reasoning in Casamasino to reject a
GEPA ¢laitn brought by a tax collector; Munioipal tax collectors, like mynicipal tax
assessots, eitfoy salary safeguards pursuant to N.J.S.A. § 40A:9-165 and are immurie
from feriioval by a municipality ence théy achieve tehure, as olflined in NJA.C. §
18:17-3.2. Consequently, muck like tax dssessors, ténured tax .-Gollestors caniiot
hafbor legitithate conserhs about job security ‘wheh expressing dissent againgt

monicipal -officials. This, they aré tnablé to invoke the- protéctions of CEPA.
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Imiportantly, neithér Feldrian nor Glavan, nor any subsequent legal opinion, has

cirtailed the scopeé or diminished the significance of the Casainasino decision,
Plaintiff poinfs to-a factually inapposite-¢ase in an iheffective attempt to prove
that Casaniagino fails to create a br@ght-line rule barring tax assessor CEPA claims,

Speci-ﬁcally,iPlamtiff:reI‘ies, upon Stomel v. City of Camden, 192 N.J. 137 (2007).

In Stomel, the Supreme Court found that.a tenured municipal public defender, who
could only-be “removed ‘for good cause shown and affer a.public hearing,™ was
permitted fo assert a CEPA refaliation claim against his employer notwithstanding
his statufory protections. Id. at 147. As-a‘threshold matter, Stomel does not concern
a municipal tax assessor or reference Casamasino. Therefore, Stomel does not-affect
Casamasino’s holding. ‘Setting aside that.fatal defect in Plaintiff’s argument, the key
fféhiua’l/fégaﬁ distifiction between the public defendes in Stomel and the tax-assessor
in this case and Casamasino, is that the municipality could remove the public
defender i Stomel from his office; whereas a municipality cannot remove a tenured
tax assessor from their position. Specifically, the statute at issue in Stomel affords
the muhicipality the discretioh to déterminé “what constitutes “gdod, cause” for
femoval puiposes:

In addition fo any other means provided by law for the

rethoval fiom office;of apublic efficial, a muricipal public

defenider mdy bé Temoved by the governing body of'd.

municipality. for good causé shown and after a public

hearing, and uipon die notice and an opportunity to be
heard. Failure to reappeint a municipal public defender for
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a gecond or SubSequent term does not. constitute -a
"removal from office" within the iheaning of this
stibsection.,

[’N".I.S*.A._f§';iiZB":~Q4-4(;Q¢),.]

Stated différently, 4 public deéferider.is under the dominion and coiitrol of his
municipality,- whereas Plaintiff and other tax. assessors-are not. ‘Tax assessors like
Plaintiff are insulated from municipal retaliation and do not .risk adverse
employment:consequences by speaking out against municipal.officials.

Ofall the-arguments.Plaintiff raises on appeal, the-argument-that Casamasino
is-inapplicable or somehow limited in scope is perhaps the most disingenuous. The
incredulify of Plaintiff and Plaintiff’s counsel in response to. the Trial Court’s
interpretation and application of Casamasing is feigned at best. Plaintiff and her
counsél have undoubtedly beeni.aware of the Casamasino decision since the time
they commienced. the. underlymg case. Undérscoring this point is the fact that the.
which Plaintiff aid her counsél repeatedly cité in her Complaint:

The assessor otcupies a unique ‘bosition -within the
framiework of local government. Assessors, though
selected- ‘and ‘appointed by ‘municipal offimals, afe public

officers'whose duties are imposed by aid defined in State
law ’Wihen zfssessmg property for taxatmn, the asseSsor

Legl,sla‘tme" ’lfhei posmon of assessor takgs on d Judmml
qualify: in determining taxability and asSessinents of
propérty. In -discharging these duties, {an assessor i§ hot
subiect to the control of a municipality. The intent is that
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agsessors, liké judaes, Should be free to perform their
duties without fear of local retaliafion and should bé
immine from pressure -and harassmént. However, the
dssessor is subjéct to certain. local requirements and to
supervision. gt both the County and State levels of

government,

REFERENCES: .

Garlson v. Hackensack, 410 N.J. Super. 491 (App. Div.
2009).

Kamanv. Montague Twp. Comm., 158 N.J. 371 (1999).
Casamasino v. City of. y-City, 158 N.J. 333 (1999).
Jeffers v. City of Jersey City, 8 N.J. Tax 313 (Law Div.
1986) affirmed

by 214.N.J. Super. 584 (App. Div. 1987).

Horner v., Ocean Twp. Comm., 175 N.J. ‘Super. 533
(App. Div. 1980),

Unreported Law Division case: Paterson'v. Rooney Jr.,
Dockét No. 1.2266-

72 P.W., decided June 20, 1973.

Arace v. Town of Irvmgton, 75 N.J. Super. 258 (Law
Div. 1562).

Reant v. Kiililman, 112 N.J. Super. 175 (App. Div.
1970 cert. denied

by -Ream v. Couricil of Evesham, 59'N.J. 267 (1971).

(D494) (erhiphasis added).

Tax assessots; Plaintiff included; understand that they are unique, independent
professiorials and the Cagamasino decision confirms that independence for all tax
assessors, whether they work for Téwksbury; Jersey City-or any other munitipality.
If Casdrhasino Weté a narfow detision limited to its facts, it would not be gited in
the statewide tak aSsessor handbook to Uriderscore the unigue ifidependence of

municipal taX assessors. Cbﬁséqueﬁtly, Plaintiff cannot credibly claim to ‘be
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blindsided by the Trial Coyrt’s reliafice ypon Casamasifio in disifiissing her CEPA
cldiim.

Of particular note is.the Tact that Plainfiff'is not asking this panel to averturn
Casamasifio. Plamtiff does fot argliefthatethe lpgie or reasoning of. Casamasino is
flawed. Assuch, Plaintiff-has waived any challenge to the rationale of Casamasino.

Second, equally unavailing is.Plaintiff’s argument that the Trial Court:was

required fo engage in a multi-factor analysis under Feldman v. Hunterdon

Radiological Associates, 187 N.J. 228, 241 (2006), D’Annunzio v. ‘Prudential

Insurance Co. of America, 192 N.J. 110 (2007) and Lippman-v. Ethicon, 222 N.I.

362 {(2015) to ‘determine whether Plaintiff is *an ‘employee’ under CEPA’s
definition”” D’Annunzio, 192 NI at 118. That:argument fails as the Trial Court
was ot required to engage the aforementioned analysis because that analysis had
already Been performed-in: Casamasino. The-Appellate Division in Casamasino
deteirnined that New Jersey municipal tax assessors were'not the type-of employees
falling withir the scope of CEPA. diié to their statutory protections. The Trial Cotrt
Wwis not Tequired to re-ehgage in that ahalysis. Plaintiff and the plaintiff in
Casairissino vecupy the same exact position. They petform the same functions and
benefit from thie same statufory, anti-retalidtion provigions. Plaintiff does tiot, and
carinot, drglie that she holds 4 different office or benefits from les§ protections than

the pldintiff in Casaimasino. Plaintiff dgés not draw any valid factual distinction
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bétween hér ¢dse and Casamasitio. ;.Hejr only assertion, is that.she challénges the
cofcept of her independence from Tewksbury, whereas the plamtiff in Casamasino
did not expressly make: thdt a:'t;guﬁlent.» (Pb46) (“Critically, the plaintiff in
Casamasino did:not dispute that he ‘enjoy[ed]” a unique, indeperident status as tax
assessor due.to his statutorily created job security, nor was there any allegation that
Jersey- Cily was presenting the plaintiff from performing his essential job functions
as tax.assessor or that Jersey City and.its officials engaged in conduct violative-of
tax-assessment laws.”). Plaintiff’s subjective beliefs and “dispute” regarding her
independent status de mnot alter ‘the text of the statutory and regulatory provisions
affording her job security and independence from: Tewksbury.

The undisputed fact of the matter is that Plaintiff is-endowed with significant
profections againist ‘municipal retdliation fhat are nof afforded to other, more
vilnerable employeds. She occupies a-tinique position in that she cannot be removed
frot ‘office by 4 ‘municipality: -She is ihsulated from retaliation by municipal
officials. Consequently, CEPA 1s not theant to protect her: The entire purpose of
CEPA was to “protest thisse who are especially vulnerable inr the workplace from
the inproper and tinlawiil exérciss of authority of employers.” Abbamont, 138 N.J.
at 418: Plainfiff iy not ait “especially’ viilnerable” employée who fears for her

fivélihgod when shg spedks-out. Thereforé, an-analysis as to whether Plaintiff falls
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within CEPA’S scope would have beert an-entfirely unnecessary and futile intellectual
EXEreise..

In‘lfgh‘t’ of the foregoing, the Appellate Divisiont must affirm the Trial Court’s
dismissal of Plaintiff’s CEPA elaim with prejudice,

‘CONCLUSION.

The Ttial Court properly-dismissed Plaintiff's Complaint and CEPA claim. It
is respectfully submitted that this Court affirm the Trial Court’s order dismissing

Plaintiff’s Complaint and CEPA claim with prejudice.

SCHENCK, PRICE, SMITH & KING, LLP
Attorneys for Defendants/Appellees

/s/ Frankiin Barbosd, Jr..
John E. Ursin, Esq.
Frarklin Batbosa, Ir., Esd.

Dated: Noveinber 27, 2023
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I. STATEMENT OF FACTS AND PROCEDURAL HISTORY

Plaintiff/Appellant (“Plaintiff”) relies upon and incorporates the Statement of
Facts and Procedural History as set forth in Plaintiff’s Brief in Support of Appeal
filed on October 26, 2023.!

II. ARGUMENT

A. Casamasino Did not Create a Bright Line Rule; Defendants Fail to
Follow Prevailing Caselaw Requiring a Fact-Intensive Inquiry to
Determine Whether Plaintiff is an “Employee” under CEPA.
(Pa217-21)

Defendants’ contention that Casamasino v. City of Jersey City, 304 N.J.

Super. 226 (App. Div. 1997), rev’d, 158 N.J. 333 (1999) created a bright line rule

that tax assessors cannot bring a CEPA claim is clearly erroneous. (Db30).
Decades of legal precedent and prevailing case law require a trial court to

engage in a case-by-case, factual analysis to determine if an individual is an

“employee” under CEPA. D’ Annunzio v. Prudential Insurance Co. of America, 192

N.J. 110, 121 (2007). CEPA’s definition of “employee” is a “generic definition.”

Lippman v. Ethicon, 222 N.J. 362, 379 (2015). Whether it is a shareholder-director,

' Pa - Plaintiffs’ Appendix
Pb - Plaintiffs’ Brief in Support of Appeal
Db - Defendants’ Brief on Appeal
Da - Defendants’ Appendix on Appeal
COMF - Plaintiffs’ Counterstatement of Material Facts to Defendants’ Statement of

Material Undisputed Facts. (Pal87)
1T - Trial Court’s Order and Opinion on Defendants’ Motion for Summary Judgment
(Pa34)
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public defender, independent contractor, or tax assessor, New Jersey courts focus on
each individual employee’s actual relationship with their employer, rather than the
employee’s job title or job description to determine if they are entitled to CEPA’s

protection. Feldman v. Hunterdon Radiological Assocs., 187 N.J. 228 (2006). This

is an “inclusive approach” that is not defined by “only those with certain job
functions.” Lippman, 222 N.J. at 381. Accordingly, it is far from dispositive—in
fact, it is immaterial—that Plaintiff and the plaintiff in Casamasino share the “label”
of tax assessor. See id. at 228 (“‘courts must look to the goals underlying CEPA and

focus not on labels but on the reality of plaintiff’s relationship with the party

against whom the CEPA claim is advanced”). It is telling that Defendants to do not

even attempt to apply any of the 12-factor test or the “considerations that must come
into play.” D’ Annunzio, 192 N.J. at 122.

An appropriate reading of Casamasino—Iike all binding opinions under
D’Annunzio and its progeny that determine whether a CEPA claimant is an

“employee” under the statute—is narrowly tailored to the facts of that matter.? Under

2 Defendants argue that Casamasino is not a “narrow decision limited to its facts” because the case is cited
in the annual municipal tax assessor’s handbook. (Db28-29). This claim is wildly misleading, as there is
absolutely no statement in the handbook providing that tax assessors are barred from raising CEPA claims.
The Supreme Court’s decision, which reversed this Court in Casamasino, is string cited in the handbook—
alongside seven other opinions—only for the proposition that tax assessors are supposed to be “free to
perform their duties without fear of local retaliation,” and “immune from pressure and harassment.” (Da93-
94). The fact that Defendants repeatedly violated such statutory protections and clear mandates of public
policy in their treatment of Plaintiff not only renders Casamasino wholly distinguishable, but Plaintift’s
repeated objections to Defendants’ acts of pressure, harassment, and retaliation against her were in fact
additional instances of Plaintiff engaging in protected conduct under CEPA.
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the circumstances of the plaintiff’s employment as the tax assessor of Jersey City,

this Court held, “/W]e conclude that the Jersey City tax assessor is outside of

CEPA’s scope.” Casamasino, 304 N.J. Super. at 242.% As the Appellate Division
recently confirmed, whether a claimant is an employee under CEPA is a “highly
fact-sensitive inquiry” that “should not be decided based on unopposed submissions

by defendants on a motion for summary judgment.” Nanavati v. Cape Reg’l Med.

Ctr., No. A-4111-17T3, 2020 N.J. Super. Unpub. LEXIS 952, *21 (App. Div. May
19, 2020) (citing D’ Annunzio, 19 N.J. at 114, 120-21).

In opposition to Defendants’ Motion before the trial court, Plaintiff proffered
her certification with supporting documents demonstrating the political pressure,
interference, and retaliation she suffered in her position as Defendant Tewksbury
Township’s tax assessor. (Pa217-21). Given Defendants’ failure to take Plaintiff’s—
or anyone else’s—deposition, and their failure to submit a certification by any fact
witness, Plaintiff’s certification is unrebutted, and unequivocally demonstrates that
all of the factors and overarching considerations set forth in D’ Annunzio render the
conclusion that Plaintiff is an “employee” under CEPA. Since the plaintiff in
Casamasino did not suffer any of the retaliation, political pressure, or interference

experienced here—nor did Jersey City assert any control over the plaintiff’s duties,

3 Notably, Casamasino was decided years before Feldman, D’ Annunzio, and Lippman, the seminal
Supreme Court cases that lay the foundation for how courts are to engage in the fact-intensive inquiry
required to determine whether a claimant is an “employee” under CEPA.
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a fact that was not disputed—the cases are plainly distinguishable. Plaintiff
respectfully submits she has filed a very straightforward appeal in which the trial
court initially erred to engage in the appropriate factual analysis, and further failed
to find that under the evidence submitted to the court, Plaintiff was clearly an
“employee” within CEPA’s purview and jurisprudence.

B. Defendants’ Argument that Casamasino Creates a Bright Line

Rule Would Effectively Ban All Municipal Employees from Raising
CEPA Claims. (Pa217-21, Pa223-31)

Defendants advance a flawed argument that two statutes—N.J.S.A. 54:1-
35.31 and N.J.S.A. 40A:9-165——provide Plaintiff and other tax assessors with *“job
security,” insulating them from retaliation in the workplace. (Db18). The argument
1s meritless, first, because Defendants routinely ignored and violated the statutes
protecting tax assessors such as Plaintiff from political pressure, interference, and
retaliation. See Pa217-21 (OB Cert. 99 20-29, 31-33, 37), Pa223-31 (OB Cert. 9 41-
46, 50-58, 61-79).

Second, N.J.S.A. 40A:9-165 pertains to_all municipal employees, such as
police officers, EMT’s, lifeguards, secretaries, code inspectors, and the like:

Salaries, wages or compensation fixed and determined by
ordinance may, from time to time, be increased, decreased
or altered by ordinance. No such ordinance shall reduce
the salary of or deny without good cause an increase in
salary given to _all other municipal officers and
employees to, any tax assessor, chief financial officer,

tax collector or municipal clerk during the term for which
he shall have been appointed.
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(emphasis added). By arguing that this “statutory protection” insulates tax assessors
from retaliation and thus are not “employees” under CEPA, Defendants open the
door to other parties making the same claim, prohibiting large swaths of employees
from receiving protection under CEPA. Such an application of this provision would
turn D’ Annunzio and its progeny on their heads, and drastically undermine CEPA’s
remedial purpose “to be construed liberally to achieve its important social goal.”

Kolb v. Burns, N.J. Super 467, 477 (App. Div. 1999); Abbamont v. Piscataway Twp.

Bd. of Educ., 138 N.J. 405, 231 (1994).

Instead, courts analyzing whether a nontraditional employee is entitled to
CEPA protection routinely evaluate each employee’s situation on a case-by-case

basis. See Fredericks v. Twp. of Weehawken, Civ. No. 2:11-05363, 2012 LEXIS

163396 (D.N.J. Nov. 15, 2012) (allowing plaintiff tax collector to raise a CEPA

claim based on a violation of N.J.S.A 40A:9-165); Stomel v. City of Camden, 192

N.J. 137 (2007) (applying D’ Annunzio test in extending CEPA protection to lawyer

serving as public defender); Messina v. Borough of Fair Lawn, No. A-4214-09T2,

2011 N.J. Super. Unpub. LEXIS 1851 (App. Div. July 11, 2011) (remanding case

for new trial to identify actions done to retaliate against plaintiff-police sergeant);

Scouler v. City of Camden, 332 N.J. Super. 69 (App. Div. 2000) (career civil service

employee allowed to raise a CEPA claim); T.D. v. Borough of Tinton Falls, No. A-

5535-13T1, 2015 N.J. Super. Unpub. LEXIS 2641 (App. Div. Nov. 17, 2015)
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(allowing plaintiff police officer to bring CEPA claim against defendant police
department).*

Third, even though N.J.S.A. 54:1-35.31 states Defendants can only terminate
Plaintiff after a “good cause” hearing before the Division of Taxation, Plaintiff was
not insulated from retaliation. Defendants still targeted Plaintiff and repeatedly
stripped her of compensation, work hours, and the ability to perform her job as
required by law. Defendants also, of course, moved for Plaintiff’s termination for
reasons that were wholly rejected by the Division of Taxation, demonstrating both
retaliation by Defendants against Plaintiff and pretext. Moreover, the language in
N.J.S.A. 54:1-35.31 is no different than any other civil servant statue requiring a
hearing and “good cause” to terminate a civil service employee. Nevertheless, courts
have allowed those plaintiffs to move forward with their CEPA claims. See supra,

at pp. 5 (citing Stomel, Fredericks, T.D., Scouler, and Messina).

4 Searching for an opinion that cites favorably to Casamasino, Defendants point to Glavan v. City of
Irvington, No. A-2211-06T2, 2008 N.J. Super. Unpub. LEXIS 3011, *5 (App. Div. July 25, 2008), a matter
in which the plaintiff filed suit under “CEPA, the LAD, her constitutional rights, negligently and
intentionally inflicted emotional distress upon her, and breached the implied covenant of good faith and fair
dealing in her employment contract.” While granting summary judgment to the defendants, “the judge noted
initially that [the] plaintiff elected ‘not to proceed in any CEPA claims,’ therefore he granted that aspect of
[the defendants] motions”—this Court agreed “that [the] plaintiff had abandoned any claim of a CEPA
violation.” Id. at *12-13, *13 n.5. Clearly, the plaintiff in Glavan was unable to demonstrate any credible
evidence that she suffered retaliation or political pressure in her position as a tax assessor, thereby allowing
the trial court and this Court to rely in part on Casamasino. Thus, Glavan and Casamasino are wholly
distinguishable from the instant matter, where Plaintiff repeatedly engaged in protected conduct and
Defendants ignored Plaintiff’s right to perform her job without interference or pollical pressure. Put simply,
Defendants violated the statutory protections designed to protect New Jersey tax assessors, and asserted
control over Plaintiff to such an extent that she was clearly an employee under D’ Annunzio, triggering
CEPA protections to Plaintiff.
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C. Plaintifs Numerous Complaints of Unlawful Conduct by the
Defendants, and the Retaliation and Interference She Suffered
Therefrom, Demonstrates she is an “Employee” under CEPA.

Defendants claim that Plaintiff somehow “falls outside the scope of
employees protected by CEPA because she complained numerous times about
Defendants’ fraudulent conduct and therefore did not have a “fear of her livelihood.”
(Db21-23). This argument has no factual or legal basis, and is clearly meritless.

The Court needs to look no further than Lippman, 222 N.J. 362, to see that the
number of times someone complains about fraudulent and unethical conduct is
irrelevant. In Lippman, the Supreme Court determined that a watchdog employee, a
person who reports misconduct daily as part of his job duties, qualifies as an
“employee” for purposes of CEPA, id. at 388, then clearly Plaintiff’s reports of
misconduct by Defendants over the course of several years in the instant matter is
not disqualifying.

While Defendants go through great lengths to convince the Court that
Plaintiff’s numerous complaints about fraudulent conduct somehow support their
view that Plaintiff “could freely express her objections,” the record shows the
opposite. Throughout her many years as Defendant Tewksbury Township’s tax
assessor, Plaintiff was concerned about her job security and faced numerous
consequences (financial and otherwise) for voicing her concerns. If Defendants are

questioning the veracity of Plaintiff’s “fear,” they should have taken her deposition
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and asked her about this before the close of discovery. Instead, Defendants proffer
an argument with no basis of fact or law, and ask the Court to make a factual finding

as a matter of law.

III. CONCLUSION

Based upon the foregoing, it is respectfully requested that this Honorable
Court reverse the trial court’s Order granting Defendants’ Motion for Summary
Judgment.

Respectfully submitted,
By: /s/ Matthew A. Luber, Esq.

Matthew A. Luber, Esq.
Attorney for Plaintiff/Appellant

Dated: December 19, 2023



