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I. PRELIMINARY STATEMENT (Pa1-34). 

In this matter, Plaintiff Anna-Maria Obiedzinski (“Plaintiff”), the municipal 

tax assessor of Defendant Tewksbury Township1 since December 2007, filed a one-

count Complaint under the Conscientious Employee Protection Act, N.J.S.A. 34:19-

1 et seq. (“CEPA”). (Pa1-33). In her Complaint, Plaintiff alleges that she has been 

subjected to repeated acts of retaliation as a result of disclosing and objecting to a 

range of conduct and activities by Defendants that she reasonably believed were 

unlawful or in violation of regulations promulgated pursuant to law. 

Defendants failed to take Plaintiff’s deposition during discovery. After the 

discovery end date, Defendants filed a Motion for Summary Judgment (“Motion”), 

initially arguing on the merits that the record does not establish a prima facie case 

under CEPA and Plaintiff’s claims are barred on statute of limitations grounds. In 

support of her opposition, Plaintiff submitted an extensive and detailed Certification 

testifying to the retaliation she has suffered from Defendants in violation of CEPA, 

giving rise to genuine issues of material fact for a jury to determine. 

Defendants filed a letter Reply Brief which was not supported by any 

certifications of any fact witnesses, rendering Plaintiff’s Certification undisputed. 

Defendants’ Reply Brief did contain, for the very first time after more than two years 

 
1  Defendants include the Township of Tewksbury, Hunterdon County (“Defendant Tewksbury,” 
“Township”), Township Committee of the Township of Tewksbury, Louis DiMare, Jesse Landon, 
Peter Melick, Robert Becker, and James Barberio (collectively “Defendants”). 
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of litigation (including a motion to dismiss Plaintiff’s Complaint at the pleadings 

stage), a legal contention that Plaintiff is barred from raising a CEPA claim as a 

tenured municipal tax assessor, which purportedly is not the type of employee CEPA 

is designed to protect. The motion judge granted Defendants’ Motion on this basis 

alone by misinterpreting Casamasino v. City of Jersey City, 304 N.J. Super 226 

(App. Div. 1997), rev’d, 158 N.J. 333 (1999), and Feldman v. Hunterdon 

Radiological Associates, 187 N.J. 228, 241 (2006), as determining that as a class of 

workers, “tax assessors, because of their statutory protections, are not members of 

a vulnerable class of persons that CEPA is designed to protected.” (Pa51). 

A cursory reading of Supreme Court jurisprudence on this issue, including 

D’Annunzio v. Prudential Insurance Co. of America, 192 N.J. 110 (2007), Lippman 

v. Ethicon, 222 N.J. 362 (2015), Feldman itself and, critically, Stomel v. City of 

Camden, 192 N.J. 137 (2007) (determining a tenured municipal public defender was 

an “employee” of Camden under CEPA), draws the immediate conclusion that the 

motion judge not only committed reversible error in her holding, but conducted the 

opposite analysis of what is required when the issue is “whether a professional 

person is an ‘employee’ under CEPA’s definition.” D’Annunzio, 192 N.J. at 118. 

Specifically, “courts must look to the goals underlying CEPA and focus not on 

labels but on the reality of plaintiff’s relationship with the party against whom the 

CEPA claim is advanced.” Feldman, 187 N.J. at 228 (emphasis added). In 
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D’Annunzio, the Supreme Court established a 12-factor test with three overarching 

considerations to engage in this exact analysis under CEPA. 192 N.J. at 122-23.   

Here, by granting summary judgment on the basis that “tax assessors are 

outside the scope of CEPA,” (Pa52), the motion judge relied entirely on Plaintiff’s 

“label[]” of municipal tax assessor, Feldman, 187 N.J. at 228, and wholly failed to 

apply any of “[t]he considerations that must come into play.” D’Annunzio, 192 N.J. 

at 122. The motion judge not only disregarded clear mandates by the Supreme Court 

but set a dangerous precedent by per se excluding an entire class of employees from 

CEPA, which is “social legislation” that contains “no exceptions to th[e] generic 

definition of” “employee,” N.J.S.A. 34:19-2(b). Lippman, 222 N.J. at 379.  

Plaintiff respectfully submits reversal is warranted because, given the factual 

realities of Plaintiff’s work-relationship with Defendants and the unlawful retaliation 

she has received, the factors and considerations set forth in D’Annunzio 

overwhelmingly favor the conclusion that Plaintiff is an “employee” that is entitled 

to CEPA protections. At a minimum, Plaintiff respectfully submits that remand is 

warranted for the Law Division—or a jury—to engage in the required factual 

analysis whether Plaintiff was an “employee” under CEPA. 
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II. PROCEDUAL HISTORY2 (Pa1-34, Pa51-53, Pa486). 

Plaintiff filed a one-count Complaint in the Law Division, Hunterdon County, 

on October 19, 2020, against Defendants Township of Tewksbury, Hunterdon 

County, Township Committee of the Township of Tewksbury, Louis DiMare, Jesse 

Landon, Peter Melick, Robert Becker, and James Barberio alleging retaliation in 

violation of CEPA (Pa1-33).  

Defendants filed an Answer to Plaintiff’s Complaint on December 2, 2020, 

and on February 16, 2021, filed a Motion to Dismiss Plaintiff’s Complaint (Pa486). 

Defendants made no argument that Plaintiff, as a municipal tax assessor, was 

purportedly barred from raising a CEPA claim. Plaintiff opposed Defendants’ 

motion, and on July 7, 2021, oral argument was held before the Honorable Michael 

F. O’Neill, who denied Defendants’ motion.  

Despite a discovery period of approximately 16 months that ended on April 

26, 2022, Defendants did not take Plaintiff’s deposition, nor did they conduct any 

discovery related to the issue of Plaintiff’s rights to file a CEPA claim as a municipal 

tax assessor. 

On January 6, 2023, Defendants filed their Motion for Summary Judgment, 

which again did not argue that Plaintiff is barred from bringing a CEPA claim as 

 
2  Pa  Plaintiff/Appellant’s Appendix in Support of Appeal. 

1T Oral Argument on Defendants’ Motion for Summary Judgment 
(March 31, 2023). 
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a municipal tax assessor. Plaintiff filed her opposition on February 21, 2023. In 

support of her opposition, Plaintiff submitted a Certification averring critical facts 

surrounding the whistleblowing conduct she engaged in and the retaliation she 

suffered as a result. (Pa213-32). 

On March 27, 2023, Defendants filed a letter Reply Brief to the Trial Court—

Defendants did not submit any certifications by any of the Defendants, rendering the 

facts set forth in Plaintiff’s Certification uncontested and undisputed.3 In their Reply 

Brief, Defendants asserted for the first time in the lawsuit that the Appellate 

Division’s ruling in Casamasino v. City of Jersey City, 304 N.J. Super 226 (App. 

Div. 1997), rev’d, 158 N.J. 333 (1999), barred all New Jersey tax assessors from 

raising CEPA claims as a matter of law. Because Defendants raised this argument 

for the first time in their reply brief in support of their Motion for Summary 

Judgment, Plaintiff was not given any opportunity to brief this issue prior to oral 

argument.  

On March 31, 2023, just four days after Defendants raised for the first time 

 
3  By failing to proffer any opposing certifications or affidavits on behalf of Defendants, and 
instead merely relying on arguments of counsel in their letter brief, Plaintiff’s certification is in 
fact unopposed while counsel’s arguments are inadmissible. Because Plaintiff’s allegations in her 
Certification were the only testimonial evidence before the motion judge, the judge was required 
to view them in the most favorable light and accept them as true. Meade v. Twp. of Livingston, 
249 N.J. 310, 327 (2021) (quoting Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540 
(1995)). This alone should have given the Trial Court the basis for denying Defendants’ Motion 
for Summary Judgment. 
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the argument that Plaintiff is categorically barred as a matter of law from raising a 

CEPA claim, the Honorable Haekyoung Suh, J.S.C., had oral argument via Zoom 

on the Motion. 

On April 10, 2023, the motion judge issued an Order and written opinion 

granting Defendants’ Motion and dismissing Plaintiff’s complaint with prejudice, 

solely based on the erroneous determination that because “plaintiff is a tax assessor 

who enjoys the statutorily created job security afforded under N.J.S.A. 54:1-35.31 

and N.J.S.A. 40A:9-165, plaintiff is barred from bringing a CEPA claim.” (Pa52). 

The motion judge erroneously interpreted the Appellate Division’s opinion in 

Casamasino as creating a bright-line rule exempting all municipal tax assessors in 

New Jersey from CEPA protection. (Pa52); see also (Pa44) (“the court is constrained 

to follow Casamasino”).   

However, Casamasino never set forth such a per se rule, and the Supreme 

Court requires the opposite of its trial courts—specifically, “courts must look to 

the goals underlying CEPA and focus not on labels but on the reality of plaintiff’s 

relationship with the party against whom the CEPA claim is advanced.” Feldman, 

187 N.J. at 228. While the motion judge acknowledged that the Supreme Court cited 

Casamasino while discussing “a general approach for determining protections under 

CEPA, specifically looking at the goals underlying CEPA and focusing on the 

reality of the plaintiff’s relationship with the defendant,” (Pa51 (citing Feldman, 
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187 N.J. at 240)), the motion judge wholly failed to examine the work relationship 

between Plaintiff and Defendants, which was rife with retaliation in direct violation 

of New Jersey statutes that are designed to protect municipal tax assessors, including 

but not limited to N.J.S.A. 40A:9-165, 54:1-35.31.4 

On April 18, 2023, Plaintiff filed a Notice of Motion to Appeal Judge Suh’s 

Order. Plaintiff seeks reversal of Judge Suh’s April 10, 2023 Order granting 

Defendants’ Motion for Summary Judgment and dismissing Plaintiff’s Complaint 

with prejudice, as the record establishes more than sufficient evidence for a jury to 

find retaliation in violation of CEPA, a statutory remedy that Plaintiff is afforded 

under the circumstances. 

III. FACTUAL BACKGROUND (Pa34, Pa44, Pa51-52, Pa213, Pa215-16). 

A. Background. (Pa213, 215-16). 

Plaintiff commenced employment as the Tax Assessor for Defendant 

Tewksbury Township in December 2007. (Pa213 (Cert. of Anna-Maria Obiedzinski, 

(“OB Cert.”) ¶ 3)).5 As a municipal tax assessor, Plaintiff is a public officer, and her 

duties are imposed and defined by New Jersey law. Id. ¶ 7.  

 
4  See infra, at pp. 10, 39-44. 
 
5  Plaintiff filed her Certification in support of her opposition to Defendants’ Motion for Summary 
Judgment. Since Defendants’ failed to take Plaintiff’s deposition in this matter and further failed 
to proffer any certifications by fact witnesses, the facts averred in Plaintiff’s Certification are 
undisputed. 
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As Tax Assessor for Defendant Tewksbury Township, Plaintiff’s duties 

include approving or denying farmland assessment applications. Id. ¶ 5. Pursuant to 

the Farmland Assessment Act of 1964, N.J.S.A. 54:4-23.1, et seq. (the “Farmland 

Act”), and the regulations promulgated therefrom, N.J.A.C. 18:15, et seq., real 

property in New Jersey qualifies as farmland—and is thus subject to significant tax 

breaks—when the property has been devoted to agricultural use for at least two 

consecutive years prior to the year of the assessment or inspection of the property. 

(Pa215-16 (OB Cert. ¶ 11); N.J.A.C. 18:15-3.1. Land that qualifies as farmland 

must be inspected at least once every three years to ensure it still qualifies under 

the Act. Id. ¶ 12; see also N.J.A.C. 18:15-2.13.   

Shortly after Plaintiff was hired, she was surprised to learn Defendant 

Tewksbury Township had no inspector and no farmland inspection program in place. 

Id. ¶ 13. This fact was troubling—and placed Defendant Tewksbury in immediate 

risk of violating laws and regulations such as N.J.A.C. 18:15-2.13—given the 

Township has more than 500 qualified farm properties. Id. ¶ 10.  

B. Plaintiff Uncovered Missing Farmland Applications and Delinquent 

Farm Inspections, Which Is a Violation of State Law, and Immediately 

Complained to Her Supervisor. (Pa63-67, Pa214). 

 

Soon after Plaintiff was hired, she was alarmed to discover that there were 

“missing” farmland applications and documentation. (Pa214 (OB Cert. ¶ 14)); 

(Pa63-64). Based on her years of experience as a seasoned tax assessor, Plaintiff 
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found it unusual that these legally required documents were not in the tax assessor’s 

office. Id. ¶ 15; see also N.J.A.C. 18:15-2.6(b), 3.3(a). Accordingly, on or about 

February 5, 2008, Plaintiff sent a letter to Tom Efstathiou, the then-current Tax 

Administrator for Defendant Tewksbury Township, notifying him of the “missing” 

applications. Id. ¶ 15. 

Thus began Plaintiff’s years-long quest disclosing, objecting to, and sounding 

the alarm about Defendants’ repeated failures to meet their legal obligations under 

the Farmland Act. In an October 3, 2008 letter to Township CFO Judy McGrory, 

Plaintiff disclosed that the State had begun auditing farmland applications and it was 

critical that farmland inspections commence. Id. ¶ 16; (Pa65-67). Plaintiff informed 

Ms. McGrory she was creating a spreadsheet listing the properties to be inspected to 

proffer to “the State that Tewksbury is complying with Farmland law.” (Pa66). 

After Plaintiff repeatedly disclosed and objected to missing farmland 

applications and potential violations of law, in or around 2009, Defendant 

Tewksbury Township finally implemented a farmland inspection program. (Pa217 

(OB Cert. ¶ 18)). From 2009 through 2014, Plaintiff inspected hundreds of properties 

outside of her office hours. Ibid. Defendant Tewksbury Township compensated 

Plaintiff for performing each of these inspections. Ibid. Plaintiff earned 

approximately $3,000 per year performing these inspections outside of her office 

hours. Ibid. 
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However, as a result of Plaintiff’s complaints of missing applications and 

Defendants’ initial failure to have a farmland inspection program, Defendants 

targeted Plaintiff and initiated a retaliatory campaign against her. 

C. Defendants Landon, DiMare, and Becker Committed a Series of 

Retaliatory Acts Against Plaintiff for Reporting Unlawful and Unethical 

Conduct. 

1. Defendants Eliminated Plaintiff’s Position as Joint Tax Assessor 
for Both Defendant Tewksbury Township and the Town of 

Clinton. (Pa59-62, Pa76-77, Pa219). 

One of Defendants’ initial acts of retaliation against Plaintiff occurred in the 

summer of 2012 when Defendant Tewksbury Township eliminated Plaintiff’s 

position as Joint Tax Assessor with the Town of Clinton. (Pa219 (OB Cert. ¶ 26)); 

(Pa76-77). Plaintiff had been serving as a joint tax assessor for both Tewksbury and 

Clinton since 2007 as part of an interlocal services agreement. (Pa215 (OB Cert. ¶ 

6)); (Pa59-62). When it was time to renew their agreement, the Town of Clinton 

wanted Plaintiff to continue performing inspections for them and Plaintiff sought the 

same. (Pa215 (OB Cert. ¶ 26)). However, Defendant Landon, Administrator of 

Defendant Tewksbury Township, refused to allow this arrangement, leading to the 

end of the interlocal services agreement. Ibid.   

As a result of this retaliation by Defendant Landon against Plaintiff, 

Defendant Tewksbury caused Plaintiff’s salary to decrease by $16,000. Ibid. At or 

around the same time, Plaintiff also lost three office hours for Defendant 

Tewksbury Township. Ibid. Defendant Tewksbury Township’s refusal to maintain 
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Plaintiff’s compensation violated N.J.S.A. 40A:9-165, which prohibits a municipal 

governing body from reducing a Tax Assessor’s salary even if the salary is 

commensurate with a reduction in office hours. Id. ¶ 27. This was just the start of a 

series of retaliatory acts by Defendants against Plaintiff which violated the New 

Jersey statutes designed to protect tax assessors’ independence and freedom from 

political pressure. 

2. Defendants Targeted Plaintiff for Refusing to Succumb to 

Political Pressure and Negotiate a Settlement on Defendant 

Becker’s Tax Appeal. (Pa217, Pa68-75, Pa161-62, Pa159-60). 
 

Initially, Plaintiff did not receive any opposition to the farmland inspection 

program she created and operated. (Pa217 (OB Cert. ¶ 19)). However, on or about 

August 15, 2011, Defendant DiMare, who was the Mayor Defendant Tewksbury at 

the time, sent Plaintiff an e-mail complaining about the $25 farmland inspection fee, 

questioning Plaintiff’s authority as Tax Assessor to charge this fee, and warning her 

about inspecting a particular individual’s property. Id. ¶ 19; (Pa68-69). Thereafter, 

Defendant DiMare continued to interfere with Plaintiff’s duties as the Township’s 

tax assessor and ignored the law’s prohibition of exerting political pressure on 

municipal tax assessors. See, e.g., id. ¶¶ 20-26. 

Another example of the unlawful political pressure Plaintiff suffered occurred 

in 2013, when Plaintiff assessed the property of Defendant Becker, a member of 

Tewksbury’s Township Committee. Id. ¶ 20. Defendant Becker did not agree with 
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the assessment Plaintiff provided and appealed her decision to the Hunterdon County 

Board of Taxation. Ibid. Defendant Becker wanted Plaintiff to negotiate or settle his 

assessment prior to the Board’s decision on his appeal, but Plaintiff refused to 

negotiate. Ibid. Soon thereafter, Defendant DiMare, the sitting Mayor, 

inappropriately, illegally, and unethically inserted himself into the situation by 

pressuring Plaintiff to contact Defendant Becker and his wife to settle their tax 

appeal. Ibid. Plaintiff refused and reminded Defendant DiMare that such issues 

should be directed to the Hunterdon County Board of Taxation, and not to Plaintiff. 

Ibid. Plaintiff reasonably believed Defendant DiMare was unlawfully asking 

Plaintiff to assist him potential tax fraud scheme—at a minimum, Defendants were 

again unlawfully exerting political pressure upon Plaintiff. Id. ¶ 21.   

Fearing retaliation, Plaintiff documented her conversation with Defendant 

DiMare, particularly noting that Defendant DiMare had urged Plaintiff to work with 

Defendant Becker to settle their tax appeal. Id. ¶ 2; (Pa70-71). Plaintiff also reached 

out to Tewksbury Township officials and complained that Defendants Becker and 

DiMare—two sitting members on the governing body of the Township—were 

unlawfully interfering with Plaintiff’s duties as Tax Assessor and were using their 

political influence to pressure Plaintiff into improperly “negotiating down” 

Defendant Becker and his wife’s tax assessment. Id. ¶ 23. Defendant Landon, 

Administrator for Defendant Tewksbury Township, was also worried about 
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Defendant DiMare’s misconduct, as evidenced by his lengthy memorandum which 

concluded, “The gist of the conversation about the call was that it was inappropriate 

and interfered with [Plaintiff’s] duty as Tax Assessor and the action is prohibited by 

statute.” Id. ¶ 22; (Pa72-73).  

In direct retaliation of Plaintiff’s complaints of the unlawful political pressure 

she was facing, Defendant DiMare distributed a series of scathing e-mails regarding 

Plaintiff to Defendant Tewksbury Township officials. In a May 9, 2013 e-mail, 

Defendant DiMare called Plaintiff’s complaints a “missive” and downplayed her 

concerns as “personnel issues.” He wrote: 

I want the full TC to be aware of [Plaintiff] Ann Marie’s 
missive so I am sending this reply to each fellow TC 
member for consideration and their discussion on May 14. 
I believe they may need to treat this as some sort of 
complaint either about me, her scheduling or 
compensation and I believe they need to conduct an 
inquiry into the reason for her memo.  
 
 . . . . 
 
Who she sent this to and why she did not send me a copy 

are questions I would also like answered so that I can 
take appropriate action if necessary outside of any 
governmental inquiry.  
 

Id. ¶ 24; (Pa74-75). 
 

Seven minutes later, Defendant DiMare sent a second e-mail to Defendant 

Landon, this time ridiculing and undermining Plaintiff’s written complaint: 
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By the way, tell her to use spell check and to get my name 
correctly, it looks rather unprofessional to have 
misspellings on documents she circulates and some people 
take offense when their name is not spelled correctly. 
 

(Pa161-62). 

Defendant DiMare continued his unlawful conduct against Plaintiff by 

questioning her “sentiment” and “motivation” and calling for “appropriate action” 

to be taken against her. (Pa74-75, Pa159-60). It is clear from Defendant DiMare’s e-

mails that Plaintiff had a target on her back and Defendant DiMare would continue 

to retaliate against Plaintiff for her complaints of unlawful and unethical conduct, all 

of which is supported by the record.  

3. Defendants Ended Plaintiff’s Farmland Inspection Program 
and Unlawfully Decreased Her Pay. (Pa217, Pa78-96). 

From 2009 through 2014, Plaintiff inspected hundreds of real properties 

pursuant to the successful farmland inspection program that Plaintiff instituted.6 

(Pa217 (OB Cert. ¶ 18)). However, on or about June 1, 2015, Defendant Tewksbury 

Township CFO Marie Kenia e-mailed Plaintiff that the Township Committee 

members would no longer pay Plaintiff for conducting farmland inspections, 

effectively ending the farmland inspection program. Id. ¶ 29; (Pa78-79). 

 
6  Because Defendants limited her work hours, Plaintiff conducted these inspections outside of her 
normal work hours. Plaintiff was paid through the fees that Defendant Tewksbury Township 
collected from taxpayers seeking a farmland designation. This $25 fee per inspection was collected 
pursuant to State law. Id. ¶ 18. 
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Defendants put Plaintiff in the impossible position of being the Township’s 

tax assessor without the means to complete the requisite number of inspections per 

year as required by law. Plaintiff’s inspection program was self-sufficient as the 

taxpayers paid a $25 inspection fee. Indeed, at the time she informed Plaintiff that 

her program was ending, Ms. Kenia nevertheless distributed notices to taxpayers 

about the $25 fee. Id. ¶ 30. Plaintiff told Ms. Kenia that it was not right for taxpayers 

to pay for a service they would no longer receive. Ibid. 

Thereafter, Plaintiff confronted Defendant Landon and told him that 

disbanding the farmland inspection program was illegal and unethical because 

Defendant Tewksbury Township had just collected inspection fees from taxpayers 

amounting to thousands of dollars. Id. ¶ 31. Plaintiff told Defendant Landon that she 

believed the real reason they were disbanding the farmland inspection program was 

so that Defendants could use this money for their own purposes. Ibid. Plaintiff was 

thus disclosing to her direct supervisor that Defendant Tewksbury Township was 

conducting an illegal money grab in violation of laws including N.J.S.A. 54:4-23.13, 

and that the conduct was fraudulent and/or criminal. In response, Defendant Landon 

replied, “Just show me how to do it,” referring to the farmland inspections and thus 

confirming Defendants’ intention to unlawfully prevent Plaintiff from performing 

the inspections as she was required to do by law. Id. ¶ 32.  
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There was no reason for Defendants to terminate the farmland inspection 

program other than to retaliate against Plaintiff for her refusal to give in to political 

pressure and for complaining about their blatant violations of the Farmland Act. 

Defendants’ elimination of the program further cost Plaintiff $3,000 in annual 

income which she regularly earned by performing farmland inspections outside 

of her office hours. Id. ¶¶ 33, 18. 

Plaintiff continued to disclose and object to Defendants’ failure to follow the 

Farmland Act as result of eliminating the inspection program. On June 1, 2015, 

Plaintiff wrote to Ms. Kenia and Defendant Landon, “I am concerned that an 

inspector has not been named to do the farmland inspections,” and “I look forward 

to speaking with you and Jesse to formulate a farmland inspection program to cover 

the inspections that we have already collected inspection fees from the 

taxpayer/farmer and that are statutorily required.” Id. ¶ 34; (Pa78-79).  

One month later, on July 20, 2015, Plaintiff sent another e-mail to Ms. Kenia 

reinforcing her commitment to the farmland inspection program and reminding her 

of their statutory obligations. Id. at ¶ 35; (Pa80-82). Specifically, Plaintiff wrote, 

“Completing farmland inspections is not only a statutory requirement, but also 

ethically necessary as the Township has already accepted the $25 dollar fee from 

these taxpayers for the inspection.” Ibid. Plaintiff presented options for how to 

proceed with the farmland inspections, including reinstating Plaintiff into the 
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position she had done for the past six years and have her continue to inspect the 

properties.7 Id. ¶ 22; (Pa80-82). Plaintiff further memorialized the retaliation she had 

been suffering, stating, “I am devastated that you have perceived my inability to 

perform farmland inspections as a lack of teamwork. As per our conversation on 

July 15, 2015, this misperception has impacted my annual merit increase.” Ibid. 

Following the elimination of Defendant Tewksbury Township’s farmland 

inspection program, Plaintiff conducted inspections whenever possible during the 

course of her limited 14-hour workweek. Id. ¶ 38. Because Defendants allocated 

only 14 hours of work per week to Plaintiff, it was impossible for Plaintiff to come 

close to inspecting one-third of all the farmland properties per year as required by 

law. Id. ¶ 37. Thus, Defendant Tewksbury Township was on the verge of blatantly 

violating State law.  

On February 22, 2017, Plaintiff sent an interoffice memo to Defendant 

Landon and Ms. Kenia notifying them of the more than 400 inspections that needed 

to take place in the Township. Id. ¶ 41; (Pa85-86). Plaintiff again warned Defendants 

they were collecting money unlawfully for inspections that never took place. Ibid. 

Defendant Landon and Ms. Kenia never responded to Plaintiff’s e-mail, so on March 

 
7  Further, in May 2016, Plaintiff wrote in her performance evaluation that her goal was to get 
Defendants to increase her work hours so that she could conduct these farmland inspections as 
required under State law. Ms. Kenia wrote in Plaintiff’s evaluation, “I support Anne Marie’s 
goal.” Id. ¶ 36; (Pa83-84). 
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8, 2017, Plaintiff sent a second e-mail outlining the outstanding farmland 

inspections. Id. ¶ 42; (Pa87-89). Plaintiff then followed up several months later with 

e-mails stating that as the tax assessor for Defendant Tewksbury, Plaintiff was the 

only official authorized to process the assessments, so they needed to provide her 

with the necessary hours to conduct the inspections or hire an inspector. Id. ¶ 42; 

(Pa90-91). 

On September 14, 2017, in response to Plaintiff’s e-mails alerting Defendants 

of their failure to conduct farmland inspections, John Eskilson, an Administrator for 

Defendant Tewksbury Township, informed Plaintiff that no action has been taken 

on her request, and that support for granting her request appears nonexistent. Id. ¶ 

43; (Pa90-91). Clearly, Defendants simply ignored Plaintiff’s disclosures and 

objections to Defendants’ failure to comply with State law and perform the requisite 

number of inspections. Plaintiff wrote another e-mail in June 2018 pleading for 

Defendant Tewksbury to reinstate the farmland inspection program and reiterating 

her desire to continue to her farmland inspection duties as the tax assessor. Id. ¶ 44; 

(Pa92-96). By ignoring Plaintiff’s pleas once again, Defendants made it clear they 

did not want Plaintiff to conduct the requisite number of farmland inspections as 

required by law and ignored her warnings that they were violating State law by 

collecting thousands of dollars in inspection fees and failing to conduct them.   

4. Defendant Becker Lashed Out Against Plaintiff at a Closed-

Door Meeting in Clear Retaliation of Her Refusal to Negotiate 
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His 2013 Tax Appeal and Persistent Complaints About 

Farmland Inspections. (Pa225, Pa97-100). 

 

On or about September 11, 2018, Defendant Tewksbury Township held a 

closed-door meeting to disparage Plaintiff and her performance. (Pa225 (OB Cert. ¶ 

50)). Specifically, Defendant Becker attacked Plaintiff and falsely claimed that she 

failed to send denial letters to residents whose farmland applications were denied. 

Ibid. This criticism was baseless as Plaintiff provided all denial letters she sent to 

residents from 2017 through 2019. Ibid.; (Pa97-98).   

After Plaintiff denied Defendant Becker’s false allegation, Defendant 

Becker—with no apprehension that a sitting member of a governing entity is legally 

prohibited from using his office for political gain—began discussing Plaintiff’s 

refusal to negotiate a settlement on his 2013 property assessment. (Pa225 (OB Cert. 

¶ 50)); see supra, at pp. 11-14. Defendant Becker berated Plaintiff for her 

professional decision not to negotiate on property tax assessments. Defendant 

Becker’s attacks were personal and clearly in direct retaliation for her previous 

complaints about political pressure and interference, violations of State law, and 

retaliation. Id. ¶ 52. Defendant Becker’s attacks were also a clear indicator that 

Defendants were continuing to retaliate against Plaintiff for her refusal to participate 

in the unlawful act of giving in to political pressure as a tax assessor in 2013. Id. ¶¶ 

51-52. 
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In response to Defendant Becker’s attacks, Plaintiff sent an e-mail on 

September 12, 2018, to Roberta Brassard, the Municipal Clerk of Defendant 

Tewksbury Township, and Township Attorney Francis P. Linnus, Esq. Id. ¶ 53; 

(Pa99-100). In the e-mail, Plaintiff complained Defendant Becker was attacking her 

in direct retaliation for her refusal to negotiate on his 2013 appeal. Ibid.  

Plaintiff also sent an interoffice memo to Mr. Linnus and Mr. Porto notifying 

them of Defendant Becker’s conduct.8 Id. ¶ 54. Here, Plaintiff complained to her 

superiors about conduct that Plaintiff reasonably believed violated State law and 

ethics and was in direct retaliation for her professional decision—as the municipal 

tax assessor—refusing to negotiate Defendant Becker’s 2013 appeal. Id. ¶¶ 51-53. 

Even though Plaintiff reported this retaliation, there is no evidence in the 

record that Defendants conducted any investigation into Defendant Becker’s 

conduct or that Becker suffered any consequences for his improper actions, except 

he was told to recuse himself from future conversations with Plaintiff. Id. ¶ 56. 

D. As Defendant Tewksbury Township Prepared for a Township-Wide 

Revaluation, Defendants DiMare and Becker Continued Interfering with 

 
8  Defendant Becker’s conduct was so out of the line and retaliatory that several months later, 
Plaintiff learned that Defendant Tewksbury Township Councilwoman Dana Desiderio, who was 
present at the September 12, 2018 meeting, told one of Plaintiff’s co-workers that Ms. Desiderio 
believed Defendant Becker spoke to Plaintiff in an inappropriate and hostile manner. Id. ¶ 55. 
Shockingly, even though Ms. Desiderio served on Defendant Tewksbury Township Committee, 
she told Plaintiff she was unaware that Plaintiff had lodged a complaint against Defendant Becker 
or that Plaintiff wrote a memo complaining about Defendant Becker on September 12, 2018. 
Accordingly, on April 17, 2019, Plaintiff asked the Acting Clerk to put a copy of her memo in the 
personnel file. Ibid. Finally, Ms. Desiderio also told Plaintiff that she was filing her own ethics 
charge against Defendant Becker for his improper conduct toward her. Ibid. 
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Plaintiff’s Duties in Violation of State Law. (Pa101-20, Pa226-27). 

 

On May 21, 2018, the Hunterdon County Board of Taxation notified 

Defendant Tewksbury Township that it needed to conduct a township-wide 

revaluation of all its properties. (Pa226-27 (OB Cert. ¶ 58)); (Pa101-02). This meant 

that every property in the Township needed to be reassessed, not just those 

designated as farmland. The Hunterdon County Board of Taxation required 

Defendant Tewksbury Township to complete this revaluation in 2019 for 

assessments in tax year 2020. Ibid.  

Plaintiff participated in several meetings with Defendants to discuss this huge 

undertaking and explained to them that due to the magnitude of this revaluation, 

Plaintiff could not do the inspections on her own, especially in light of Defendants’ 

refusal to give her more than 14 office hours per week. Id. ¶ 59. Plaintiff informed 

Defendants they needed to hire an outside company to meet the requisite number of 

assessments as required by the revaluation. Ibid. Defendant Tewksbury Township 

then put the township-wide revaluation out to bid.  

In or around April 2019, Defendant Tewksbury Township awarded the 

contract to Appraisal Systems, Inc. (“ASI”), a private company. Id. ¶¶ 59-60; 

(Pa103-16). Pursuant to the contract, ASI was to begin its revaluation work in June 

2019 and complete the revaluation with informal hearings to be heard in 

November/December 2019. Id. at ¶ 60; (Pa103-16). As tax assessor, Plaintiff’s role 
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was to review and certify ASI’s assessments. Id. ¶ 61. Due to the sheer size of the 

revaluation and Plaintiff’s limited hours, she knew additional work outside of her 

normal working hours were necessary. Therefore, Plaintiff rightly requested and 

received a stipend of $16,000 for this work. Ibid. 

Meanwhile on or about July 10, 2019, Defendant Becker—a sitting member 

on Defendant Tewksbury Township Committee—called Plaintiff and said he was 

concerned about ASI’s inspection of the property owned by Defendant DiMare, 

another sitting member on Defendant Tewksbury Township Committee. Id. ¶ 62; 

(Pa117-20). Defendant Becker’s conduct crossed the line as he sought to improperly 

influence Plaintiff and her certification of ASI’s work.  

Clearly, Defendant Becker was unable to stop himself from illegally 

interfering with Plaintiff’s duties as Tax Assessor and sought to use his political 

muscle for his own financial benefit. Thus, when Defendant Becker applied to have 

his property designated as farmland in October 2019, Plaintiff asked Hunterdon 

County’s Tax Board Administrator, Tony Porto, to come with her on the inspection. 

Id. ¶ 65. Plaintiff was concerned about going out to Defendant Becker’s property by 

herself because Defendant Becker had been retaliating against her ever since 

Plaintiff refused to negotiate a settlement on his 2013 appeal. Ibid. 

Plaintiff concluded and Mr. Porto agreed that Defendant Becker’s property 

did not qualify as farmland pursuant to State law. Ibid. Approximately 10 months 
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after Plaintiff denied Defendant Becker’s farmland application, Defendants sought 

to remove Plaintiff from office. Ibid. 

E. Defendants Scapegoated Plaintiff for the Performance Failures of ASI, 

an Outside Contractor, in Blatant Retaliation of Plaintiff’s Complaints. 
(Pa121-25, Pa163-64, Pa229). 

On or about November 12, 2019, Defendant Tewksbury Township held a 

meeting to discuss the status of the revaluation. (Pa229 (OB Cert. ¶ 66)). At the 

meeting, the ASI project manager specifically told Defendants they would not meet 

their deadline to complete the revaluation. Defendant Becker and others on the 

Council acknowledged this fact and that ASI’s delay would likely cause Defendant 

Tewksbury Township to incur additional costs. Id. ¶ 66; (Pa121-23). As a result of 

ASI’s request, Defendants agreed to an extension in time, making ASI’s new 

deadline in or around the end of January 2020. Id. ¶ 66. 

Even though Plaintiff had nothing to do with ASI needing or requesting an 

extension of time to complete their revaluation, Defendants used ASI’s 

shortcomings as the perfect opportunity to scapegoat Plaintiff and move for her 

removal from the tax assessor position. Id. ¶ 67. Defendants further retaliated against 

Plaintiff by refusing to compensate her for the additional 70 hours of work she 

completed in January 2020 in the amount of $3,827.60. Id. ¶ 70; (Pa163-64). 

Plaintiff e-mailed Defendant Barberio on February 19, 2020, protesting Defendants’ 

conduct against her as “unacceptable” and contending the additional hours were 

AMENDEDFILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED



24 

critical because Plaintiff was in the office fielding questions from taxpayers about 

their new assessments and certifying ASI’s work. Id. ¶ 71; (Pa124-25). Defendants’ 

refusal to pay Plaintiff her duly earned compensation was yet another retaliatory 

adverse employment action.  

F. Defendants Sought to Remove Plaintiff from Her Tax Assessor Position, 

Using Clearly Pretextual Reasons that were Subsequently Rejected By 

the New Jersey Division of Taxation. (Pa126-28, Pa131-58, Pa228, Pa230-

31). 

On or about August 3, 2020, Defendant Barberio sent Plaintiff a “notice of 

disciplinary action” to “be referred to the Director of the Division of Taxation in 

support of a Complaint for [Plaintiff’s] Removal from Office.” (Pa230 (OB Cert. ¶ 

73)); (Pa126-28). The notice charged Plaintiff with failing to “investigate properties 

with a Farmland Assessment to confirm that they continued to qualify for the 

reduced tax rate,” ibid. (emphasis added), the exact issue Defendants had unlawfully 

prevented Plaintiff from performing despite her numerous objections. The notice 

additionally accused Plaintiff of failing to give notice of delays in completing the 

revaluation according to the contract, even though Defendants had full knowledge 

of the delays and their cause when it was addressed at the November 12, 2019 

meeting held by Defendant Tewksbury. Ibid. Clearly, Defendants’ effort to remove 

Plaintiff, a tenured employee of Defendant Tewksbury Township with no 

performance or disciplinary infractions in her 13-year career, was outrageous and a 

complete sham, and the only explanation is Defendants were once again retaliating 
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against and targeting Plaintiff. 

Even more revealing of Defendants’ motivation to unlawfully remove 

Plaintiff is that contemporaneous with the disciplinary notice, Defendants sent 

Plaintiff a separation agreement asking her to resign and waive her right to sue 

in court for wrongful termination, in exchange for a severance pay of $3,000.00.  

Id. ¶ 75; (Pa131-38). Plaintiff refused to sign the agreement and carried on her duties 

in the normal course. Ibid. Because of Plaintiff’s refusal to resign from her position 

and succumb to Defendants’ baseless allegations, on or about September 5, 2020, 

Defendants filed a complaint with the New Jersey Division of Taxation seeking a 

hearing to support Plaintiff’s removal for cause. Id. ¶ 77; (Pa139-47). Defendants’ 

harassment and intimidation continued as they sent two additional letters to the 

Division of Taxation—one on November 13, 2020 (purporting to proffer further 

evidence to support Plaintiff’s removal from office), id. ¶ 77; (Pa148-50)—and 

another on December 4, 2020 (requesting the status of their complaint against 

Plaintiff and purporting “[t]he work in the Township is not getting done, to the 

detriment of taxpayers”), id. ¶ 77; (Pa151-52).  

On January 29, 2021, John J. Ficara, the Acting Director of the New Jersey 

Division of Taxation, issued a three-page memorandum denying Defendants’ 

application to remove Plaintiff from her tax assessor position, and rejecting each 

one of Defendants’ pretextual reasons for seeking Plaintiff’s removal. Id. ¶ 79; 
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(Pa153-55).  

The record demonstrates that for years, Plaintiff had been warning Defendants 

of their failure to make the requisite number of farmland inspections as required by 

law. Again and again, Plaintiff complained that there were not enough inspections 

and not enough resources to complete the inspections, particularly as a result of 

Defendants’ inexplicable elimination of Plaintiff’s farmland inspection program. 

That is why it was of no surprise that on or about August 15, 2019, a State audit 

found this huge backlog. (Pa228 (OB. Cert. ¶ 63)). Defendants used their own 

failures and violations of law as a pretextual excuse to seek Plaintiff’s removal from 

her tax assessor position with the Township. 

Although the Acting Director rejected Defendants pretextual reasons for 

removing her from office, Plaintiff continues to be subjected to additional 

harassment and retaliation. For example, Defendants are settling cases on their own 

and removing Plaintiff from the process. This is in clear violation of Section 302.03 

of the Handbook of Tax Assessors that states “Final accountability for all 

assessments responsibilities in a municipality is with the assessor.” Id. ¶ 78; (Pa157-

58). A Tax Assessor is required by law to handle all assessments but now Defendants 

are doing an end-run around Plaintiff in retaliation for her previous complaints. 

Defendants continue to retaliate against Plaintiff for her persistence and refusal to 

succumb to relentless, unethical political pressure. 
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IV. ARGUMENT 

A. This Court Must Review the Grant of Summary Judgment de novo, and 

Give No Deference to the Trial Court’s Conclusions. (Raised Below – 

Pa34-52). 

This Court reviews a lower court’s ruling on a Motion for Summary Judgment 

de novo. Hitesman v. Bridgeway, 218 N.J. 8, 26 (2014). Accordingly, “[a] trial 

court’s interpretation of the law and the legal consequences that flow from 

established facts are not entitled to any special deference.” Manalapan Realty, L.P. 

v. Twp. Comm. of Manalapan, 140 N.J. 366, 378 (1995). 

Summary judgment is appropriate when “there is no genuine issue of material 

fact challenged and . . . the moving party is entitled to judgment as a matter of law.” 

R. 4:46-2. Thus, a reviewing court must determine whether “the competent 

evidential materials presented, when viewed in the light most favorable to the non-

moving party, are sufficient to permit a rational factfinder to resolve the alleged 

disputed issue in favor of the non-moving party.” Brill v. Guardian Life Ins. Co. of 

Am., 142 N.J. 520, 540 (1995). Notably, “summary judgment is . . . rarely 

appropriate” in “[e]mployment discrimination cases,” because the paramount 

question of why an employer took an adverse employment action against a plaintiff 

employee “is clearly a factual question.” Marzano v. Comput. Sci. Corp., 91 F.3d 

497, 509 (3d Cir. 1996) (citation omitted). “The ‘judge’s function is not himself or 

herself to weigh the evidence and determine the truth of the matter but to determine 
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whether there is a genuine issue for trial.’” Ibid. (quoting Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 249 (1986)). 

Credibility determinations are left to the jury, not the motion judge. Ibid. “It 

is ordinarily improper to grant summary judgment when a party’s state of mind, 

intent, motive or credibility is in issue.” In re Estate of DeFrank, 433 N.J. Super. 

258, 266 (App. Div. 2013). “Indeed, ‘[t]he cases are legion that caution against the 

use of summary judgment to decide a case that turns on the intent and credibility of 

the parties.’” Ibid. (citation omitted). “Thus, it is clear that questions of a party’s 

state of mind, knowledge, intent or motive should not generally be decided on a 

summary judgment motion.” Id. at 267. 

B. CEPA Generally. 

“CEPA is remedial legislation entitled to liberal construction, with the 

purposes of protecting whistleblowers from retaliation by employers and 

discouraging employers from engaging in illegal or unethical activities.” Lippman, 

222 N.J. at 378; Abbamont v. Piscataway Twp. Bd. of Educ., 138 N.J. 405, 431 

(1994); Kolb v. Burns, 320 N.J. Super. 467, 477 (App. Div. 1999) (CEPA is a civil 

rights statute and is remedial in nature and, therefore, it is “to be construed liberally 

to achieve its important social goal”). CEPA’s purpose, as pronounced by the New 

Jersey Supreme Court, “is to protect and encourage employees to report illegal or 
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unethical workplace activities and to discourage . . . employers from engaging in 

such conduct.” Lippman, 222 N.J. at 378.   

CEPA provides that: 

An employer shall not take any retaliatory action against 
an employee because the employee does any of the 
following: 
 
a. Discloses, or threatens to disclose to a supervisor or 

to a public body an activity, policy or practice of the 
employer, or another employer, with whom there is a 
business relationship, that the employee reasonably 
believes: 

1. is in violation of a law, or a rule or regulation 
promulgated pursuant to law, including any 
violation involving deception of, or 
misrepresentation to, any shareholder, investor, 
client, patient, customer, employee, former 
employee, retiree or pensioner of the employer or 
any governmental entity, or, in the case of an 
employee who is a licensed or certified health care 
professional, reasonably believes constitutes 
improper quality of patient care; or 

2. is fraudulent or criminal, including any activity, 
policy or practice of deception or misrepresentation 
which the employee reasonably believes may 
defraud any shareholder, investor, client, patient, 
customer, employee, former employee, retiree or 
pensioner of the employer or any governmental 
entity. 

 
b. Provides information to, or testifies before, any public 

body conducting an investigation, hearing or inquiry 
into any violation of law, or a rule or regulation 
promulgated pursuant to law by the employer, or 
another employer, with whom there is a business 
relationship, including any violation involving 
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deception of, or misrepresentation to, any shareholder, 
investor, client, patient, customer, employee, former 
employee, retiree or pensioner of the employer or any 
governmental entity, or, in the case of an employee 
who is a licensed or certified health care professional, 
provides information to, or testifies before, any public 
body conducting an investigation, hearing or inquiry 
into the quality of patient care; or 

c. Objects to, or refuses to participate in any activity, 
policy or practice which the employee reasonably 

believes: 
 

1. is in violation of a law, or a rule or regulation 
promulgated pursuant to law, including any 
violation involving deception of, or 
misrepresentation to, any shareholder, investor, 
client, patient, customer, employee, former 
employee, retiree or pensioner of the employer or 
any governmental entity, or, if the employee is a 
licensed or certified health care professional, 
constitutes improper quality of patient care; 

2. is fraudulent or criminal, including any activity, 
policy or practice of deception or misrepresentation 
which the employee reasonably believes may 
defraud any shareholder, investor, client, patient, 
customer, employee, former employee, retiree or 
pensioner of the employer or any governmental 
entity; or 

3. is incompatible with a clear mandate of public 
policy concerning the public health, safety or 
welfare or protection of the environment. 

 
N.J.S.A. 34:19-3 (emphasis added). 
 

CEPA’s goal “is ‘not to make lawyers out of conscientious employees but 

rather to prevent retaliation against those employees who object to employer conduct 
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that they reasonably believe to be unlawful or indisputably dangerous to the public 

health, safety, or welfare.’” Dzwonar v. McDevitt, 177 N.J. 451, 464 (2003). The 

Court has held that an employee is additionally protected from retaliation under 

CEPA for disclosing or complaining about the unlawful misconduct of “co-

employees.” Higgins v. Pascack Valley Hosp., 158 N.J. 404, 410 (1999). 

C. The Trial Court Erred in Holding Municipal Tax Assessors—and 

Potentially All Tenured Employees—Are Excluded Per Se from Raising 

a Claim Under CEPA, Without Conducting Any Factual Analysis into 

the Reality of the Work Relationship. (Pa34-52). 
 

1. Whether a Plaintiff Is an “Employee” Under CEPA Requires a 
Factual Analysis into the Reality of the Work Relationship—the 

Motion Judge Erred in Failing to Conduct this Inquiry. 

The motion judge erred in holding Plaintiff was barred from raising a CEPA 

claim given her “label” or job title of municipal tax assessor and without examining 

the nature of Plaintiff’s relationship with Defendants and whether Plaintiff was an 

“employee” of Defendants, as defined by CEPA. Lippman v. Ethicon, Inc., 222 N.J. 

362, 379 (2015) (emphasis added) (“urging courts to examine nature of plaintiff’s 

relationship with party against whom CEPA claims are advanced rather than 

relying on labels”) (citing Feldman v. Hunterdon Radiological Assocs., 187 N.J. 

228, 241 (2006)).   

An “employee” is [defined by CEPA as] “any[9] individual 
who performs services for and under the control and 

 
9 See also Lippman, 222 N.J. at 381 (emphasis added) (providing emphasis to this subsection’s use 
of “any” and stating “our case law has extended the reach of that definition, not restricted it” 
(citation omitted)). 
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direction of an employer for wages or other 
remuneration.” N.J.S.A. 34:19-2(b). There are no 
exceptions to that generic definition contained in the Act. 
Moreover, our case law has taken an inclusive approach 

in determining who constitutes an employee for purposes 
of invoking the protection provided through this 
remedial legislation. See D’Annunzio v. Prudential Ins. 
Co. of Am., 192 N.J. 110, 126-27 (2007) (extending CEPA 
protection, in furtherance of its remedial goals, to 
independent contractors through application of multi-
factor test); see also Stomel v. City of Camden, 192 N.J. 
137, 154-55 (2007) (applying D’Annunzio test in 
extending CEPA protection to legal professional serving 
as public defender) . . . .  
 

Lippman, 222 N.J. at 379 (emphasis added). 
 

In D’Annunzio, the Supreme Court “held that to resolve a summary judgment 

motion in a CEPA case based on whether an individual qualifies as an employee, 

the trial court must consider the following factors,” Kaye v. Rosefielde, 432 N.J. 

Super. 421, 493, rev’d on other grounds, 223 N.J. 218 (App. Div. 2013) (emphasis 

added): 

(1) the employer’s right to control the means and manner 
of the worker’s performance; (2) the kind of occupation--
supervised or unsupervised; (3) skill; (4) who furnishes the 
equipment and workplace; (5) the length of time in which 
the individual has worked; (6) the method of payment; (7) 
the manner of termination of the work relationship; (8) 
whether there is annual leave; (9) whether the work is an 
integral part of the business of the “employer;” (10) 
whether the worker accrues retirement benefits; (11) 
whether the “employer” pays social security taxes; and 
(12) the intention of the parties. 

 
192 N.J. at 123.  
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This test, also known as “the Pukowsky[10] test,” “focuses on three overarching 

considerations that are important when examining a contractor’s relationship with 

an employer for purposes of CEPA applicability.” Stomel, 192 N.J. at 154 (citing 

D’Annunzio, 192 N.J at 123) (hereinafter the “first,” “second” or “third” 

“consideration”).  Specifically, courts 

must look beyond the label attached to the relationship. 
The considerations that must come into play are three: 
(1) employer control; (2) the worker’s economic 
dependence on the work relationship; and (3) the degree 
to which there has been a functional integration of the 
employer’s business with that of the person doing the work 
at issue.[11] 

 
D’Annunzio, 192 N.J at 120 (citing Lowe v. Zarghami, 158 N.J. 606, 615-18 (1999) 

(emphasis added)). Expanding on and clarifying the second consideration, the 

Supreme Court stated: 

[T]he test includes consideration of the worker’s economic 
dependence on the employer’s work, but does not insist on 
the same financial indicia one might expect to be present 
in the case of a traditional employee, such as the payment 
of wages, income tax deductions, or provision of benefits 

and leave time. Workers who perform their duties 

 
10  Pukowsky v. Caruso, 312 N.J. Super. 171 (App. Div. 1998). 
 
11  The Supreme Court has repeatedly emphasized a number of questions which flow from the third 
consideration. See id. at 123-24 (emphasis added) (“Is the work continuous and directly required 
for the employer’s business to be carried out, as opposed to intermittent and peripheral? Is the 
professional routinely or regularly at the disposal of the employer to perform a portion of the 
employer’s work, as opposed to being available to the public for professional services on his or 
her own terms? Do the “professional” services include a duty to perform routine or administrative 
activities? If so, an employer-employee relationship more likely has been established.); Stomel, 
192 N.J. at 155 (“Those questions . . . have relevance in the instant matter . . . .”).  
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independently may nevertheless require CEPA’s 
protection against retaliatory action when they speak 
against or refuse to participate in illegal or otherwise 
wrongful actions by their employer. Such individuals 

should benefit from CEPA’s remedies. Moreover, 
CEPA’s deterrent function would be undermined if such 
individuals were declared ineligible for its protection. 
The public at large benefits from a less restricted approach 
to who may sue under CEPA as an employee of a business 
enterprise. It is unlikely to us that the Legislature meant 

to sanction a restricted approach to CEPA’s reach. 
 

Id. at 124 (emphasis added). The Court provided the following as to the balancing 

of the first consideration against the other two: 

The Pukowsky test focuses heavily on work-relationship 
features that relate to the employer’s right to control the 
non-traditional employee, and allows for recognition that 
the requisite “control” over a professional or skilled 
person claiming protection under social legislation may be 
different from the control that is exerted over a traditional 
employee. An employer cannot be expected to exert 
control over the provision of specialized services that are 
beyond the employe’s ability. Yet, the work may be an 
essential aspect of the employer’s regular business. 

 
Id. at 123 (emphasis added). 
 

The wealth of factors, considerations, and flexibility repeatedly provided by 

CEPA’s definition of “employee,” and the Court’s interpretation of same, 

underscores the policy “that certain social legislation, such as CEPA and LAD, is 

designed to reach those not traditionally considered an employee under the 

common law ‘right to control’ test, such as professionals or those retained to 

perform specialized services.” Hargrove v. Sleepy’s, LLC, 220 N.J. 289 (2015) 
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(emphasis added) (citing D’Annunzio, 192 N.J. at 122). 

Here, the motion judge wholly failed to examine any of these factors or 

considerations, despite granting summary judgment to Defendants on the single 

basis that Plaintiff does not qualify as an “employee” under CEPA. The motion judge 

did the exact opposite of what was required under Lippman and Feldman by “relying 

on [Plaintiff’s] label[]” of municipal tax assessor and failing to examine the factors 

set forth in D’Annunzio.  

2. When Viewed in the Most Favorable Light to Plaintiff—
Especially as Defendants Failed to Proffer Any Evidence of 

Their Own—the Record Establishes (or Creates a Jury 

Question) that Plaintiff Is an “Employee” Under CEPA and Is 

Entitled to CEPA Protection. (Pa51, Pa214, Pa216-21, Pa223). 

 

Applying the factors set forth in D’Annunzio to the facts in the record, it is 

imminently clear that Plaintiff meets CEPA’s definition of “employee” and is 

therefore entitled to CEPA protection. The Supreme Court’s application of the 

D’Annunzio factors in Stomel is instructive, particularly because the plaintiff in 

Stomel was a public official who could only be “removed ‘for good cause shown 

and after a public hearing,’” 192 N.J. at 147 (quoting N.J.S.A. 2B:24-4(e)), but 

nevertheless the plaintiff was afforded CEPA protection by the Court. Contra (Pa51 

(motion judge in the instant matter determining Plaintiff was not an “employee” 

under CEPA because “tax assessors enjoy tenure and can only be removed from their 

position by the Director of the Division of Taxation”)). 
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In Stomel, the plaintiff served as the municipal public defender for the City of 

Camden and “testified as a witness for the United States Government in the political 

corruption trial of Camden’s municipal prosecutor.” Id. at 141. Three days after 

testifying, the plaintiff was terminated from his public defender position by the 

mayor of Camden and subsequently filed suit alleging, in part, retaliation in violation 

of CEPA. Ibid.   

The Supreme Court addressed whether “the trial court erred when it concluded 

that Stomel was not an ‘employee’ for purposes of bringing a CEPA claim against 

the City.” Id. at 154. “Viewing the facts identified by the panel below through the 

prism of the test that we described at length in D’Annunzio,” the Supreme Court 

ultimately “agree[d]” with the Appellate Division “that summary judgment should 

not have been granted to [the] defendants on whether Stomel was an employee for 

purposes of advancing his CEPA claim.” Id. at 155. In so doing, the Court engaged 

in an extensive factual inquiry surrounding the plaintiff’s work relationship with 

Camden, with particular focus on the “third consideration” and the appropriate 

manner in which the “Appellate Division below recognized that a traditional right-

to-control test should not be the exclusive determiner of whether a professional is an 

employee for CEPA purposes. Id. at 154-56. 

Here, the facts established in the record demonstrate that all of the 

D’Annunzio factors and all of the “considerations” yield heavily in Plaintiff’s favor, 
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making her an “employee” under CEPA. For starters, while the plaintiff in Stomel 

received 1099 forms from Camden as a contractual, non-traditional employee who 

nevertheless received CEPA protection, 192 N.J. at 155, Plaintiff here receives W-2 

paychecks which include deductions into her retirement pension as well as social 

security taxes paid by Defendant Tewksbury—thus, D’Annunzio factors (6) (method 

of payment), (10) (whether the worker accrues retirement benefits), (11) (whether 

the “employer” pays social security taxes), and the “second consideration” (“the 

worker’s economic dependence on the work relationship,” D’Annunzio, 192 N.J at 

120),12 immediately indicate Plaintiff is a traditional employee even more-so than 

the plaintiff in Stomel. 

Next, Plaintiff has been the tax assessor of Defendant Tewksbury since 2007 

and has held the position continuously and without any “annual leave”; therefore, 

factors (5) and (8) also immediately favor Plaintiff.  Defendant Tewksbury provides 

Plaintiff with an office and requires “office hours,” also clearly yielding factor (4) 

in Plaintiff’s favor. Factor (3) (“the skill required in performing the services,” Model 

Jury Charge (Civil) § 5.10H(A)), also favors Plaintiff immediately—as the tax 

assessor of Defendant Tewksbury, Plaintiff has been subject to: an “examination[ as 

an] applicant for certification as tax assessor” among other qualifications set forth in 

 
12  See also supra, pp. 34 (quoting D’Annunzio, 192 N.J at 124) (identifying a “traditional 
employee” as one that receives “the payment of wages, income tax deductions, or provision of 
benefits and leave time”).  
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N.J.S.A. 54:1-35.25; continuing education and training requirements, N.J.S.A. 54:1-

35.25b; and a multitude of complex “considerations . . . in valuing land,” N.J.S.A. 

54:4-23.7. 

Factor (9) (whether the work is an integral part of the business of the 

“employer”), and the “third consideration” (“the degree to which there has been a 

functional integration of the employer’s business with that of the person doing the 

work at issue,” D’Annunzio, 192 N.J at 120), additionally fall swiftly in Plaintiff’s 

favor. Defendant Tewksbury is required by law to perform the on-site inspections of 

each of the real properties “at least once every three years,” N.J.A.C. 18:15-2.13, 

and it was Plaintiff as the tax assessor charged with independently13 performing the 

inspections and valuing of the land, N.J.S.A. 54:4-23.7. These facts clearly support 

Plaintiff’s case under factor (9) and the “third consideration.” See Stomel, 192 N.J. 

at 137 (supporting the lower panel’s analysis that as Camden’s public defender, the 

plaintiff was “required [to] exercise independent professional judgment for his 

clients without City supervision. . . . Accordingly, the panel engaged in an analysis 

that appropriately looked at the City’s integration of Stomel’s work”).  

Further, applying the questions that flow from the “third consideration,”14 

Plaintiff’s work for Defendant Tewksbury has been continuous since 2007, and her 

 
13  See Carlson v. City of Hackensack, 410 N.J. Super. 491, 500 (App. Div. 2009). 
 
14  See also supra, pp. 33 n.11 (quoting D’Annunzio, 192 N.J at 123-24). 
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work has been directly required of Defendant Tewksbury per N.J.A.C. 18:15-2.13. 

Plaintiff has routinely and regularly been at the disposal of Defendant Tewksbury 

pursuant to her office hours as the tax assessor. Finally, the “professional” services 

performed by Plaintiff include a duty to perform the routine or administrative 

activities of performing the farmland inspections, valuing the land, and attending her 

regular office hours, among other tasks. On these bases alone, the Supreme Court 

has provided “an employer-employee relationship more likely has been established.” 

D’Annunzio, 192 N.J at 123-24. 

Finally, the record contains clear and undisputed evidence in which 

D’Annunzio factors (1) (and, relatedly, the “first consideration”), (2), (7), and (12) 

clearly favor Plaintiff, as Defendants repeatedly engaged in retaliation and subjected 

Plaintiff to adverse employment actions,15 and thereby exerted immense control over 

Plaintiff and her job performance and duties, in violation of both CEPA and the laws 

governing the independence that New Jersey tax assessors are supposed to be 

afforded. Put differently, Plaintiff was not an “independent assessor” as noted by the 

motion judge, (Pa51), but rather was at the mercy of Defendants’ unilateral decision 

 
15  While factor (7) explicitly reads “the manner of termination of the work relationship,” 
D’Annunzio, 192 N.J. at 123, CEPA specifically prohibits “retaliatory action,” which it broadly 
defines as “the discharge, suspension or demotion of an employee, or other adverse employment 
action taken against an employee in the terms and conditions of employment.” N.J.S.A. 34:19-
2(e). Thus, Plaintiff respectfully submits the manner of the retaliatory actions she faced from 
Defendants should be considered for purposes of factor (7). 
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making that adversely altered her job functions and stripped her of compensation.  

Specifically, Defendants subjected Plaintiff to at least four instances of 

adverse employment actions in direct contravention of the exact statutes designed to 

preserve the independence of tax assessors, such as N.J.S.A. 40A:9-165 (prohibiting 

a municipality from reducing a tax assessor’s salary), N.J.S.A. 54:4-23.13 (“the 

assessor shall enter an assessment”), N.J.A.C. 18:15-14.5 (tax assessor is “required” 

to make the assessment), and N.J.S.A. 54:1-35.31 (once tenured, the tax assessor 

“shall not be removed therefrom for political reasons”). 

First, Defendants eliminated the farmland inspection program that Plaintiff 

created and implemented from 2009 to 2014. Defendants’ sudden and retaliatory 

cancellation of the program dramatically altered the terms of Plaintiff’s employment 

and diminished her authority as the tax assessor. (Pa219-220 (OB Cert. ¶ 29)). As a 

result, Defendants caused Plaintiff to lose approximately $3,000 in annual income 

which she earned by performing on-site farmland inspections outside of her office 

hours, in direct violation of N.J.S.A. 40A:9-165. Id. ¶¶ 33, 18. Plaintiff tried to get 

these hours back as noted by the numerous e-mails in the record asking her superiors, 

including Defendant Landon and Defendant Tewksbury Township CFO Marie 

Kenia, for these hours. Plaintiff’s e-mails fell on deaf ears as Defendants refused and 

outright rejected Plaintiff’s requests. Id. ¶¶ 42-44.  

Even worse, Defendants’ elimination of Plaintiff’s program set Plaintiff and 
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the Township up for failure—specifically, the implementation of Plaintiff’s program 

in 2009 brought the Township into compliance with N.J.A.C. 18:15-2.13(b), which 

requires an on-site farmland inspection for each property in the municipality once 

every three years. Indeed, the material facts of this matter began in 2008, when 

Plaintiff first became the Township’s tax assessor and quickly realized the Township 

was violating State laws and regulations including but not limited to N.J.A.C. 18:15-

2.13(b). Id. ¶¶ 15-16.  

Once Defendants eliminated Plaintiff’s successful program in 2015, Plaintiff 

was no longer able to complete the requisite number of inspections within her newly 

allotted work hours, which were reduced by Defendants as a result of their 

elimination of the program. Id. ¶¶ 33, 37-38. It is unequivocal and undisputed that 

by eliminating Plaintiff’s farmland inspection program, Defendants severely altered 

Plaintiff’s ability to perform her essential job function as the Township’s tax assessor 

to such an extent that Plaintiff and the Township could no longer comply with 

N.J.A.C. 18:15-2.13(b). Ibid. Indeed, Defendants usurped Plaintiff’s ability to 

perform the work, which had been functionally integrated into Defendant 

Tewksbury because it is required to perform timely inspections of its 500 farmland 

properties. The Township’s failure is corroborated by the fact that it was audited and 

subject to revaluation in 2018 because of its failure to comply with statutes and 

regulations including N.J.A.C. 18:15-2.13(b). Id. ¶ 58. Thus, Defendants’ retaliatory 
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elimination of Plaintiff’s program directly altered her employment with 

Defendants—specifically her ability to timely complete the requisite number of 

inspections on behalf of the Township as required by law—and moreover caused a 

reduction of Plaintiff’s annual salary by approximately $3,000.  

Second, when Plaintiff was hired, she was hired as a Joint Tax Assessor 

pursuant to an interlocal services agreement between Defendant Tewksbury 

Township and the Town of Clinton. Id. ¶ 3. However, in 2012, Defendant Landon 

refused to continue this arrangement which again dramatically altered the terms of 

Plaintiff’s employment. Id. ¶ 26. Plaintiff had no control or say over Defendants’ 

unilateral action which resulted in Plaintiff losing $16,000 in her annual salary and 

three of Plaintiff’s weekly office hours. Ibid. It is undisputed that Plaintiff sought 

additional work hours to make up this loss in income, but Defendant Landon never 

added back the hours or pay that Plaintiff lost. Ibid. These facts demonstrate that 

Defendants set the rules of Plaintiff’s work, and that Plaintiff reported to someone 

higher in the organization and had no ability to influence the organization. 

Third, Defendants Becker and DiMare routinely interfered with Plaintiff’s 

duties as Tax Assessor, requested political favors, pressured her to negotiate on 

assessments and seeking information on political colleagues. Id. ¶¶ 20-21. Although 

Plaintiff repeatedly complained in writing about their political interference, 

Defendants failed to act and ultimately sought to remove her from her position, the 
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ultimate form of retaliation, among the other adverse employment actions 

Defendants subjected upon Plaintiff. Id. ¶¶ 20-25. These facts—which are once 

again not disputed by any competent evidence in the record—are a quintessential 

example of how “the reality of [Plaintiff’s] relationship with the party against whom 

the CEPA claim is advanced”16 is dramatically different from the “label[]”17 Plaintiff 

possesses as Defendants’ “tax assessor, [who] unlike other municipal employees, 

must be independent and free from municipal interference and political pressure.” 

Casamasino, 304 N.J. Super. at 234, rev’d on other grounds, 158 N.J. 333. The 

evidence in the record overwhelmingly demonstrates that Plaintiff did not enjoy the 

privileges provided by statute to tax assessors in New Jersey, rendering this matter 

readily distinguishable from Casamasino. 

Fourth, during Defendant Tewksbury’s township-wide revaluation, although 

Plaintiff spent a significant amount of time fielding questions from taxpayers about 

their new assessments, Defendants refused to pay Plaintiff for 70 hours of completed 

work in January 2020, causing Plaintiff to lose $3,827.60. (Pa124). Plaintiff was 

unable to influence Defendants’ denial of this income, notwithstanding the statutory 

salary protections cited by the motion judge. (Pa49; Pa49 n.2 (citing and quoting 

N.J.S.A. 40A:9-165)). Defendants’ undisputed decision to withhold Plaintiff’s 

 
16  D’Annunzio, 192 N.J. at 121 (quoting Feldman, 187 N.J. at 241).   
 
17  Ibid.  
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“[s]alar[y], wages or compensation fixed and determined by ordinance” is a blatant 

violation of N.J.S.A. 40A:9-165 and clear adverse employment action. See Maimone 

v. City of Atl. City, 188 N.J. 221, 235-36 (2006) (“Under [CEPA’s] definition [of 

‘Retaliatory action,’ N.J.S.A. 34:19-2(e)], any reduction in an employee’s 

compensation is considered to be an ‘adverse . . . action . . . in the terms and 

conditions of employment.’” (emphasis added)). 

The retaliatory actions Plaintiff suffered from Defendants make clear that 

Defendants exerted an enormous amount of control over Plaintiff, causing decreases 

or reductions in salary in compensation in addition to altering the terms of Plaintiff’s 

job and her ability to perform her duties as the tax assessor. Thus, in addition to 

factor (1) and the “first consideration,” Defendants clearly assumed a supervisory 

role over Plaintiff (factor (2)), engaged in repeated acts of retaliation over Plaintiff 

in violation of CEPA (factor (7)), and had the intent to control, retaliate against, and 

attempt to run Plaintiff out of her position (factor (12)).  

Notably, the “first consideration” and facts surrounding Plaintiff’s work 

relationship with Defendants under factors (1), (2), and (12) were not present in 

Stomel, where the public defender plaintiff “exercise[d] independent professional 

judgment for his clients without City supervision,” 192 N.J. at 155, “through the 

means of his private law firm,” id. at 156, yet the plaintiff was determined to be an 

employee under CEPA based largely on the “third consideration,” id. at 154-56. 

AMENDEDFILED, Clerk of the Appellate Division, October 26, 2023, A-002426-22, AMENDED



45 

Here, all three of the considerations weigh heavily in Plaintiff’s favor, as there are 

numerous facts supporting that she was in fact a “traditional employee” subject to 

control, supervision, and paychecks as a 16-year continuous employee performing 

tasks integral to the Township pursuant to New Jersey law. It is therefore clear the 

motion judge erred in failing to determine that Plaintiff was an “employee” entitled 

to protections under CEPA. 

3. The Motion Judge Erred in Holding Casamasino, a Case Wholly 

Distinguishable Case from the Instant Matter, Created a Bright 

Line Rule Prohibiting All Municipal Tax Assessors from 

Bringing CEPA Claims. (Pa52). 

The motion judge failed to apply or consider any of the D’Annunzio factors, 

and instead erroneously concluded that she did not need to do so under Casamasino 

and Feldman’s summary of that decision. In her opinion, the motion judge 

erroneously stated, “[O]ur higher courts have continuously upheld the Casamasino 

decision in finding tax assessors are outside the scope of CEPA and cannot bring 

valid CEPA claims against their employers.” (Pa52). The Supreme Court opinions 

citing Casamasino have reached the opposite conclusion. Lippman v. Ethicon, Inc., 

222 N.J. 362, 379 (2015) (emphasis added) (“urging courts to examine nature of 

plaintiff's relationship with party against whom CEPA claims are advanced rather 

than relying on labels”) (citing Feldman v. Hunterdon Radiological Assocs., 187 

N.J. 228, 241 (2006)). Thus, the motion judge misinterpreted Feldman’s summary 

of Casamasino, and relied on Plaintiff’s label as tax assessor in lieu of engaging in 
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the required factual analysis to Plaintiff’s work-relationship with Defendants. 

Respectfully, this was reversible error. 

Indeed, applying the required factual analysis, it is readily apparent the facts 

surrounding the plaintiff’s tax assessor position in Casamasino is readily 

distinguishable from Plaintiff’s experience as the tax assessor of Defendant 

Tewksbury. The plaintiff in Casamasino was the municipal tax assessor for Jersey 

City. 304 N.J. Super. at 230. When his initial four-year term expired, the plaintiff 

continued to serve as tax assessor even though he was not formally reappointed. Id. 

at 230-31. When the new mayor took office, he told the plaintiff that he was not 

being reappointed and was directed to vacate his office. Id. at 231. The plaintiff sued, 

alleging in part that the mayor’s action was in retaliation in violation of CEPA for 

the plaintiff voicing criticism of the new mayor’s proposed tax plan at a city council 

meeting. Ibid. 

After reviewing the facts that were specific to its case, the panel determined 

“the Jersey City tax assessor is outside of CEPA’s scope.” Id. at 242. Critically, the 

plaintiff in Casamasino did not dispute that he “enjoy[ed] a unique, independent 

status as tax assessor due to his statutorily created job security,” id. at 242, nor was 

there any allegation that Jersey City was preventing the plaintiff from performing 

his essential job functions as tax assessor or that Jersey City and its officials engaged 

in conduct violative of tax assessment laws. Furthermore, the plaintiff in Casamasino 
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did not face the numerous acts of retaliation and adverse employment action 

established in the record of the instant case. See, e.g., supra, at pp. 40-44. On the 

contrary, the plaintiff in Casamasino based his CEPA claim solely on one city 

council meeting where the plaintiff criticized the mayor’s tax plan. The court 

questioned whether this one act even qualified as “exposing or objecting to ‘the 

corrupt, illegal, fraudulent, or harmful activity’ of an employer encompassed by” 

CEPA, id. at 242, whereas the instant record contains numerous instances of Plaintiff 

engaging in conduct protected by CEPA. It is therefore clear that under Stomel and 

D’Annunzio, Plaintiff’s position as Defendant Tewksbury’s tax assessor is 

materially distinguishable from the plaintiff in Casamasino’s Jersey City tax assessor 

position. 

Clearly, the trial court’s holding that all tax assessors are exempt from CEPA 

violates court precedent. CEPA does not restrict categories of employees who can 

raise a claim and courts must undergo a factual determination in every case. Absent 

any evidence that the motion judge applied the D’Annunzio factors, or any other 

factual analysis is reversible error. 

* * * 

 Thus, Plaintiff respectfully submits that, because the factors and 

considerations set forth in D’Annunzio are highly fact-sensitive, Plaintiff 

respectfully submits this Court should remand for a jury to determine Plaintiff’s 
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CEPA claim, including whether Plaintiff was an “employee” under CEPA. See 

Estate of Kotsovska, ex rel. Kotsovska v. Liebman, 221 N.J. 568, 576 (2015) 

(affirming a jury verdict and “endors[ing] [D’Annunzio’s] framework for use in 

ascertaining a worker’s employment status for purposes of determining whether the 

Compensation Act’s exclusive remedy provision applies”). Alternatively, remand is 

warranted for the motion judge to engage in the appropriate analysis. 

V. CONCLUSION 

Based upon the foregoing, it is respectfully requested that this Honorable 

Court reverse the trial court’s Order granting Defendants’ Motion for Summary 

Judgment. 

Respectfully submitted, 
 
By: /s/ Matthew A. Luber, Esq. 

Matthew A. Luber, Esq. 
Attorney for Plaintiff/Appellant 

Dated: October 26, 2023 
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PR E L IM IN A RY  ST A T EM EN T nmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Defendaiits/Appellees, Tow nship of Tewksbury, H utiterdon G Oynty, 

Tow nship Com m ittee ofthe Tow nship of Tew ksbury, Louis D iM are, Jesse Landon, 

P8pf M elibk, K dbert Bpbkei: and Jam es: Barberio (“D efendants”), Subm it this 

m em orandum  of Taw in opposition fo plaintiff/appellant A nnaTyrarieO biedzm ski'S 

(‘^lainfiS’s^^i^l .of the TiM  Court’s: dism issal of her com plaint w ith prejudice.

The. Trial Court correctly grounded its decision upon binding precedent in 

determ ining that Plaintiff, a m unicipal tax assessor w ho occupies a unique* 

independent role and-benefits from statutory job secuH ty^ is not entitled to assert a 

retaliation claim under the Conscientious Em ployee Protection A ct, N .J.S.A, 

034:194 pfseq. (^CEPA”| against D efendants. Casam asino v. Jersey City, 304 

N .J.- 'Super: 226 (A pp. D iv. 1997), tev’d on other m ounds. 158 N J. 333 (1999), 

Specifically,; in Casam asino, the A ppellate D ivision panel detefm ined that a tax 

assessor w as precluded frdm  asserting#  CEPA  retaliation claim  against a m ayorwho 

chose not to feapppint hjm . This decM on rested on the prem ise that the tax assessor1 

possessed a “unique, independent, status”' largely Stem m ing from statutory ’ 

safeguards against retaliation. Cph$e9debtiy> the panel found CEPA inapplicable 

because the tax assessor did not fall w ithin the category of em ployees W ho W ould 

fefi$bn|bly fear fetahafiohlfO rgpeaking O pt against, their ehiplpyer, 304 N .J. Super. 

It 242. The Casam asino deeiSjO n ha! been favorably cited by the N ow Jersey

{02277370,D O CX tf} 1
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Suprem e, C .ourt^and'By another A pellate D hdsion panel denying a CEPA, clfdm  to 

a. sim ilarly-sittiated professional, a tax; collector. In sum , G asam asino Ig good, 

precedential law barring Plaintiffs CEPA claim against D efendants and it w as 

appropriate for the Trial Court to rely upon Casam asino in dism issing Plaintiffs 

CEPA  claim  w ith  prejudice.

Based upon:fhe€oregoing,Baintiff s> CEPA claim  ishopelessly inviable, and 

this Court m ust affirm  the Trial Court’s order dism issingPlaintiffs com plaint.

{02277370,DCCX ;4)
2
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PRO C EDU RA L  H ISTO R Y nmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

O il O ctober 19, 2020, Plaintiff filed, a one-count Com plaint against the 

D efendants asserting retaliation prider, CEP  A . (pal-^3). O n D ecenibef 2, 2020* 

D efendants filed their Answ er to the Com plaint onFebruary 16,2021 (D a843). A t 

that tim e, D efendants pled, as fn affirm ative defense, that Plaintiffs Com plaint 

failed to state a,claim  for relief. (D a859).

O n February lr6, 2021^ D efendants, filed a m otion to dism iss. Plaintiff s 

Com plaint on the grounds, that her CEPA claim  w astim e-barred. (Pa486). O n July 

7,2020, the frial Court denied the m otion to dism iss. (Pa49'8).

A pproxim ately  ^sixteen m onths later and after tibe conclusion of discovery, 

D efendants filed a m otion for-sum m ary judgm ent. (Pa23l|. ‘Plaintiff filed an 

extensive opposition to the sum m ary judgm ent m otion. (Pa53 !, Bal87, Pa213). hi 

connection w ith the Sum m ary judgm ent m otion, D efendants argued that Plaintiff 

Vi0: hatred from asserting & CEPA claim against D efendants based upon 'the 

A ppellate D ivisions deoiSidtf m Casam asino v. Jersey City. 304 N .J. Super. 226 

(App. D iy. 19971. rev’d oh other grounds. 158 N .J. 333 (1999).

G #M atbh ;31, 2023, the parties participated in O ral .argum ent before the 

H phi#Sbie H aek$puhg Suh, J.S.C . O h A pril lO , 2023, Judge Siili issued an O rder 

^nd w ell-Treasoned O pinion* dism issing Plaintiff s Com plaint. (Pa34). H ie £dU rt 

appropriately relied upon Casam asino. in’ dorieiU dihg that because “[P]laintiff is a

{02277370,D O CX.4 )-■ 3
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.fax-assessor \yko enjoys statutorily crated, job* security afforded under N .J.S.A . 

34*1-3331 and N .J.S.A. 4$A i9-ld5, [pjlaidtiff is barred, froin bringing a £EPA 

clairns.”j(PS52); (Pa44) (“fhe c°w t is constrained to follow Casam asino.”!.

3(022T737ttpO CX i4
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'S T A T EM EN T  IQ F  F A C T S

P la in tiff  s  C au se  o f  A c tio n nmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

This m etier concerns Plaintiffs efforts to hold D efendants liable for perceived 

retaliation under CEPA. Plaintiffs CEPA claim  is prem ised uponthe unsupported 

and fancifulnotion that Plaintiff w asf argeted for retaliation because she uncovered 

a m ulti-year, farm land fax assessm ent fraud schem e Im plicating officials at the 

highest level of the Tow nship: of Tewksbury’s m unicipal governm ent, (Pa2$9). 

Plaintiff nonetheless asserts that over the course of nearly tw elve (12) years she 

repeatedly!and defiantly voiced her concerns about a fraudulent tax schem e. Tbid.

In her Com plaint, Plaintiff alleged that.she w as '‘subjected to intentional, 

repeated, and unlaw ful retaliation for objecting to D efendants’ unlaw ful attem pts to 

engage in a fraudulent tax schem e and, w orse, cover it up.” (Pa2); She; farther 

alleges that “D efendants “have repeatedly attem pted to have their unqualified 

properties designated as ‘farhilandl’ ^flow ing them to take im proper property tax 

breaks apd'Shfl& ig that tax burdeh to other county residents. Plaintiffs a tax assessor 

for D efendant Tew ksbury Tow nship, has been & p. unw avering roadblock to 

D ejfepcjapts’ efforts to utilize political influence and abuse tpeif pow ers to illicitly 

pbtaip,favorable tax treatm ent for them selves (prttheir friends)/’ Ibid.

]V tidre speCificallyrin  support of her CEPA claim , Plaintiff alleged:

d. Plaintiff sent % letter to D efendant JLahdO ti ‘regarding ‘‘inigsihg” 

applications fO r designated farhflapd properties w ithin Tew ksbitry

<Q O T37p,O C>Pft»)' 3
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Tow nship in February of 2008 w hich “paved.the, M y for h series of 

jgtali& fo# abtibns aitried tow ard plaintiff.” See PalQ at fj[51^52.

b, O n Jj& Py 1, 2013, D efendant BiM afe hdyised plaintiff to Cbnf& ct 
Befeddant Beckef a^d.his w ife reg^ding their property  Tax assessm ent 

appeal. W hich  iplaihtiff eharadferized as a request td “assist in  a  schem e 

td com iM t potential tax fraud.” See Pall at?|62.

g , In 2013; D efendant D iM are, allegedly “becam e , incensed about the 

farm land inspection program , [and] directed his anger and retaliation 

tow ard plaintiff.” See ibid. aff[57.

:d. In 2.013, D efendant Landon “retaliated by ensuring, that plaintiffs 

position w ould be elim inated altogether” as C linton Joint Tax A ssessor. 

See Pal4 at^68:

e. Prior to June of 2015:, plaintiff requested to extend her hours and 

D efendant Landon reduced the hours and pay of the “Tewksbury 

Tow nship O ffice of the Tax A ssessor;” See ibid. atf7i.

f. O n June 1, 20131 plaintiff believed, she experienced “retaliation” by

w anted to payplaintiffifor farm land inspections/ SeePal4-15 afff?2- 

73.

g: O n July 20, 2oi'5, Plaintiff entailed M arie K enia regarding how to 

proceed  W ith fartnland  inspections, w hich piam tiffieiaim s “intensified?’ 

defendants’ desire tb force plaintiff out ofw O rk, See Pa 15 at *173.

h. fit 2M ‘7 ;i plaintiLt; began arranging'for revaluations in Tew ksbury and 

4efend|nts “ftiinieliately retaliated  and attem pted tb push plaintiff out 

of office pr sethefup for an unlaw fuI:tefffiination.” See Paid at lf83.

L O n Septem ber 11,201,8,^plaintiff alleges that Tew ksbury held a closed 

seSSi0n.feeetrng,M 4M fe'^ibpiaintilfandcfiticiZe,lierperfoim ancej!n  

secret.” See ibid. at3T86. Plaintifffurther asserts that D efendant Becker 

“dtfecked” plaintiff’s; procedures., w hich w a.s “retaliation for plaintiff a 

com plaints and obiections” m ade, .in  M av of 2013. See Pal 6-17 at1f87,

j; O n July 10,2019?,plaintiff asserts that D efendant Becker called  plaintiff

{02277370,D O CX;4} 3
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to express im ieefhaboU t A ppraisal System s, Inc.’s (“A SI”) inspection 

pf D efendant D iM are’s, property, w hich plaintiff bejieves w as pndtie 

influencing. See Pa 18 . at 1198.

Plaintiff copied, D efendant Tdhdon pn a, February 5, 2008 m em orandum

addressed to. Tpm Efetathiou* Tax .A dm inistrator, regarding m issing farm land

applications relating to fifteen farm land properties in the Tow nship. (Pa307).

Plaintiff's concern is ‘That all Tew ksbrny filesarenotin this office”:

H i m y letter dated 12/27/2007* I expressed m y concerns 

that the farm land form s, w ere being brought to ,m e 

piecem eal. O n January 17*. 2008 M r. W hitt notified m e 

that he had found m ore files inthePeapack office and that 

these files W ere the rem ainder of the files in  his possession.

I called him  on January 23,2008 to inform  him  that I had 

review ed all the farm land form s in the office and had 

approxim ately 60 m issing. H e brought the hulk of the 

m issing FA i form s into m y office on January 25, 2008 

how ever a few are still m issing and I have noted them  

below , f did ask about the fracking list how ever he 

dpuldhTlocate it. fyty concern rem ains that all Tew ksbury 

files are not in this office.

[IbicL]

PlafntiO tdid.nof faisb any concerns regarding tax fiaud in her February 2008 

m em ofatidum . Id

tn nm ejoioranduni d |fed (O ctober 3,20Q 8, Plaintiff requested  .the .assistance of 

a tem porary em ployee, to assist her w ith ONMLKJIHGFEDCBAT ax A ssessor records, w hich w ere 

purportedly disorganized:

7:{Q 22n370,BOC<X ;41
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B a sem en t F ilin g ;:nmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

The A ssessor’s records %  the basem ent are m iss- 

filed  or not filed. I am  requesting eithera tem p or a college 

student hdm efpr w inter frrsajs be hiyedtto com plete the 

organization O f The basem ent files, I believe 

approxim ately tw o W eeks W orth of w ork under m y 

direction w ould be needed. This W ill be beneficial w hen 

defending appeal^ and processing added, assessm ents. 

W hen w e have com pleted our reevm uation-cw e w ill be able 

to di|pose,Qf lhlbrm ation but that can only  be done if w e 

know  w here it is.

Plaintiffdid not raise any concerns regarding tax fraud in her O ctober 2008 

m em orandum .- Id.

PlainiilPs fashion as TaxAssessor for the Tow nship

Plaintiffw as hired as the Tax A ssessor for the Tow nship in D ecem ber 2007 

pursuantto  Tow nshipfeesolutionTsTb. 171-207 for an initial four-year term . (Pa3f2). 

Plaintiff w as reappointed as T^t A ssessor after her initial appointm ent, hasTehfife 

and rem ains em ployedby the Tow nship as the Tax A ssessor. (Pa314);(Pa316-317);

Plaintiff has not been dem oted or reassigned from her position as the 

ToW M iip’S Tax A ssessor. (Pa31d-317). Plaintiff has not been deprived of ahy 

benefits feiatedTo her position  's tfie ToW nship^s Tax, A ssessor'.

P la ittt ifP s P o s it io n a s  J o in t la f  A sse sso r  fo r  th e  T ow n sh ip  a n d  C lin ton

Plfflnfiff w is assipld as Joint Tax A sseSspr for the Tow nship and the Tow n 

of C linton (“eiintpn”) on O r about D ecem ber 3,2007 pursuant to a certain Interlocal

8(02277370. D O CX-,4);
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Setritfes. Jbihf M unicipal Tax: A ssessor betw een the, Tow nship and 

O i|#ii^@ iQ btcfbbr23t2007Pb ‘TiA ”). (Pa369-371). U nder thelSA/Plaintiff 

w as to w ork 21 hours perweek providing services to the Tow nship and Clinton, 

(BafT69 at Bed 2). iPer the terms of theTSA , the, Tow nship w as responsible for fW o- 

JhirdS pBfofBiaintiffs sdlary and Clinton w as responsible for the rem aining one- 

third (1/3). (Pa370 at Sec, 10),

C lintom  exercised its right to term inate the ISA upon 60 days* notice to the 

Tow nship pursuant to Section 1# of the ISA , (Pa373);>(Pa37l),

B laintiff experienced, a reduction in her total pay after Clinton discontinued 

the Joint Tax A ssessor position because Plaintiff w as no longer providing 

assessm ent services :to tw o tow ns - she w as no longer the Joint A ssessor - and 

Clinton w as no'longer paying its onefthircl (1/3) share of the salary for a Joint Tax 

A ssessor. A ccordingly, Plaintiff s com bined office hours and pay w ere reduced by 

dpptoxifppiy ’one-third (1/3). (Pa375).

Plaintiff w as aw are of the reduction inlotal pay due to C linton’s decision and 

soughf lo  have her hours increased to 18hoursnl0hg w ith a related increase in  salary, 

(Pa377); (Pa379-385),

Plaintiff still w ork§ 14 hours pef W pek as Tax A ssessor for the Tow nship. 

(Pa316-317),

^aTTyro^oqx^}; J5
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P la in tiff  s  2 0 1 3 C on v er sa tio n  w ith  D e fen d an t D iM ah e reg a rd in g  D e fen d an t

B eck er ’s  P rop er ty  T ax e snmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Plpntiff alleged thaj onoraboU tM ay 1, 2013, D efendant D iM are contacted 

Plaintiff in panheption w ith D efendant Becker’s property tax appeal and, m ore 

specifically, D efendant Becker’s concern that Plaintiff hadnot devoted, sufficient 

tim e to answ ering his questions regarding his appeal, (Pa3,86); (Pa38:8); (Pa39G ). 

Plaintiff acknow ledged fhatD efendant D iM are,did not attem pt to influence Plaintiff 

in any w ay-. Ibid,

P la in tiff  (C on s id er s  A d d it io n a l E m p lo ym en t w ith  T ow n sh ip

By letter dated A pril- S, i017,, Plaintiff applied for Ihe position of Tow nship 

A dm inistrator. ^Pa^92r39^.

In 2bl8;Plaintiff sought the opinion of the State of N ew Jersey, D epartment 

of Com m unity A ffairs, Local Finance Board {the "‘Board’) regarding w hether she 

O oU i<f assum e the positittapf Q ualified, feurehasingA getit^fer the ToW nshrp W iihodt 

running afoul O f the Local G overnm ent Ethics Law (the “Ethics Law”) given her 

position as Tax :A ssessor . (Pa397-398). The Board concluded that the Ethics Law  

d!d;not prdhi|itM f frO ht sefyiog $8 Q uaiified  Purchasing A gent. JdL 

A lleg ed  G o ir in a fe r its  a fa o ift  P la in tif f  D u r in g  C ou n c il M ee tin g

Plaintiff took issue W ith the w ay D efendant Becker spoke to her during 

cpU nCif m eetings dated June 1.2, 12018- and Septem ber 1.1, 2018. Plaintiffs 

handw ritten nptes indicate, that she w as upset w ith how D efendant. Becker

{02277370,0 O CX ',4}, 1 0
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‘^^essively^^ti^#a”j^^/^sdfan^#t^k[^]1he w ay [she] conduct [sic] 

the business of the Tax. A ssessor office” in coim ectionwith Plaintiffs request for 

additional office hours and fay, (Pa400);(Pa402J (D efendant Becker, “barfeded [s/c] 

[hit] ^ith .. questions',„. appearing to have personal issues w ith [her] and [her] job 

as Tew ksbury Tax A ssessor”).

Plaintiff believed that D efendant Becker has -a personal issue w ith her arising 

from M s 2013 tax appeal. (Pa400) (‘"M y perception is that this treatm ent is a 

retaliation- of Councilm an Becker’s 20,13 appeal’*); (Pa402j(T)efendant Becker 

^acknow ledge^] his appeal andhqw [PlainM ff]’:did not negotiate”).ONMLKJIHGFEDCBA

A ppra isa l  A g reem en t

Pursuant to a certain*agreem ent dated M arch 27,20l9, the Tow nship retained 

A St fo assist Plaintiff W ith the Tow nship’s 2020 property revaluation efforts, w hich 

encom passed  inspection of farm land property  as required by state statute (the -(ASI 

© O ntract’^j, Q Pa40d-4i6) (titled^Fartriland Inspections’*)- Plaintiff recom m ended 

A SI tO the Tow nship in 2008. (Pa3l0).

Thf TOW hsh iP ’s  P e tit icm  to  B (^ o te  as A sse sso r

© fi A ugust 3, *2030, the Toynshlp served Plaintiff w ith a N otice of 

D isc!pfin^% etiohva drah com plaint forrem O V al of Plaintiff from  the office of Tax, 

A ssessor fdr cause, ;and a proposed. Severance A greem ent and, Release (the 

“Severance”), (Pa418-426). By letter dated. Septem ber 2, 2020, the Tow nship

{0227737p£O OC;4}>
11
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subm itted a com plaint to theState ofrNew Jersey, B^pddrtfeiit of the Treasury, 

D iyM pfi of Taxation, O ffice of the D irector (the “State”), seehihg Plaintiffs 

rem oval as TaxA ssessor fofgO od cause pursuant to N .J.S.A, §,54:.1-35.31. (Pa428- 

435),

By loiter dated O ctober 28,2020, the, Tow nship subm itted a,Hirst Supplem ent 

to the Com plaint- for Rem oval providing additional inform ation supporting its 

com plaint for Plaintiff s rem oval from  ihe Tax A ssessor position. (Pa428);(Pa437); 

(Pa440). .By letter dated N ovem ber 13, 2020, the Tow nship subm itted a Second 

Supplem ent to the Com plaint for Rem oval highlighting an additional basis for 

Plaintiff’s rem oval (Pa437-438).

The Tow nship’s efforts to rem ove Plaintiff from  the position of TaxA ssessor 

w ereprim arily based upohfodM lowing conduct:

:a, Plaintiff failed to m eet the term s of a liquidated dam ages provision in a 

property revaluation contract betw een the Tow nship and A ppraisal 

System s, tad.-. (f A St”) because Plaintiff foiled to notify A S! of its 
delinquency in ifreptlng the term s of; the contract, w hich notice w ould 

have perm itted the ToW hShip to deduct liquidated dam ages from its 

final paym ent,to A Ht

b. A tlfodtfrpe O f the cqm plliiit, Plaintiff pud failed to inspect all form larid 

assessed properties' w ithin the tow nship pursuant to the three-year 

cycle required under N .J.S.A . § 54:4-23.13'.

c. Plaintiff proyided fldyfodjadyice to taxpayers concerning the evidence 

fo be used at their property tax assessment appeal hearings.

d. Plaintiff failed to m aintain 200 5 notice lists relating fd zoning 

applications.

{0227737PJD CaC;4J
12
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By fetter dped January 29,202L the State found that Plaintiffs conduct did 

not w arrant rem oval because it; did not '“riser to the level of conduct; W ithin our 

U nderstanding of ‘good cause’ for rem O yal pursuant to .TsLIS.A . ‘54ffr3S.3f 

(Pa440-442).

F a rm lan d  In sp ec tio n s

defendants did not im pede Plaintiff from ,completing farm land inspections 

from the date of her appointment through the present. Plaintiff has conducted 

farm land inspections, som etim es w ith the assistance of A SI. (P ’a444-447) 

(dem onstrating progress on statutorily required farm land inspections from 2008:- 

2017).

Plaihtiff did not report any alleged unlaw ful activity  on the part of defendants 

to any supervisory-level officials W ithin the Tow nship O r any ’jaw enforcem ent or 

regulatory authorities.

s  € e r t iilc a t io n  in  O p p o s it io n  to  S um m ary  J u d gm en t

Ip opposition to defendants’ m otion for sum m ary judgm ent, Plaintiff 

subm itted a eertiffcation in W hich she certified that she repeatedly and defiantly 

Spoke O ut fagaihst D efendants; oyer the course of a tw elve year period. SeO 

(Pa21f at ff 15-1  §  .(raising lief cpnceriisf O ver ntissiiig farrilland’applieationsX  Pa217 

at W (“I believe D efendants ignofed m y pleas oyer the years for additional

(02277370,D O CX >4} 03
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resources to conduct farm land inspections because w ithout such a, program , 

D efendant Tew ksbury Tow nship could escape ‘'accountability); Pa 17 at Tfl8 

(crediting-herself w ith “rafi[ing] the alarm  A bout m issing farm land applications and 

pb^htial violations of thO  W ’h-M lB at fpi-24 (Plaintiff purportedly reported an 

uncom fortable conversation w ith the M ayor to other township officials); Pa220 at 

f$D pD ue to the decision to end the farm land inspection program , I spoke to M s. 

K em a and raised m y  concern, that it w as not right for taxpayers to pay for a service 

that they w ould not receive.”); Pa2l8. at *f[31 (“A fter I heard this distressing m ews^ I 

w asin shock. X w ehtto D efendanfLandon and com plained that it w as w rong to end 

the farm land inspection program . . . .”); Pa221 at’f34 (“D espite D efendants’ 

retaliatory m otive, Pstill w anted to m ake sure D efendant Tewksbury Tow nship w as 

in com pliance w ith State law and free from fraudulent farm land assessm ents. 

Therefore* on Tune 2011* I sent an e-m ail to M s. K enia and D efendant Landon 

Stating m y concern that D efendant Tew ksbury Tow nship still did  not have som eone 

condactinglfarm land inspections?);, Pa223 at 1|4l (“O n or about February 22,2017, 

l Sent a letter to D efendant Landpn and M S. K enia notifying them of outstanding 

farm land inspections from  2015-2017”); BU223 atft2 (“D efendant Landon and M s. 

K enia never responded to m y e-m ail, so on M arcli 8  ,2017, I sent them  a second e- 

ffiail O utlining ‘the bthStaitding farm land inspections?); Pa223 at f44 (“Sim ilar* to 

w hat had occurred tw o years prior in 201,5,1 W rote another e-m ail in June 2018

m(02277370,D O CX ;4):
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asking for D efendant Tew ksbury Tow nship to reinstate the farm land inspection 

prpgnpi as required tinder Farm land, A ssessm ent A ct and, providing several options 

iw hbw to do so ”); Pa225 at ^|53 (uO ne day later, on Septem ber 12,2018,1 sent an 

e-m ail to  Roberta Brassard, IheM unicipal C lerk of D efendant Tew ksbury Tow nship, 

and to Tow nship A ttorney Francis P. Linnus, Esq., com plaining about D efendant 

Becker’s retaliation against m e at the Septem ber 11 and June ,12^ 2018 Tow nship 

Com m ittee m eetings.,’)pFa225 at,f54 .(‘‘Follow ing the closed m eeting, I also.sent an. 

interoffice, m em o to M r. Linnus andH CTBA  M r. Porto notifying them  of D efendant 

Becker’s conduct/’); Pa228 at f53 (“O nnum erous occasions, I w arned D efendants 

there w ere not enough inspections, and not enough resources to com plete the 

inspections , T  asked the auditor to put In her audit report that the elim ination of the 

self-funded farm land program caused less than one-third of all farm land to be 

inspected annually-— I w as Seeking for Ike D efendant Tow nship Com m ittee to bring 

back the :ferm land inspection program to m ake the Tow nship com pliant W ith the 

FaffiiM d A ssessm ent A ctt ”)).

{O 227737D .0O CX ;4} 15
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L EG AL -A RG UM ENT

TH E TR IA L CO UR T PRO PER LY D ISM ISSE D nmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA 

PLA IN T IFF ’S C OM PLA IN T  B ECA U SE , U N D ER  

W ELL rE STA BL ISH ED  PR EC ED EN T , P L A IN T IF F  

IS  B A R RED  FR OM  A SSER T IN G  A  C E PA  C LA IM  

BY V IR TU E O F H ER STA TU S A S A TAX  

A SSE SSO R  B EN E  F IT T IN G  FR OM  STA TU TO RY  

TQ R  SE CU R ITY . IP a 3 4 -P .a 5 2 ].

The; Trial Court correctly interpreted  , and applied the A ppellate D ivisions 

precedential Casam asino decision to bar Plaintiff s C  EPA claim  ag  ainst D efendants.

CEPA protects, from  retaliation, em ployees w ho blow the w histle on their

em ployer by reporting unlaw ful activity, providing information or testimony in

connection w ith  an; investigation or inquiry into a violation of the law , or otherw ise

refusm gto participate in  an activity that the em ployee ^reasonably  believes” violates

the law  or public policy of is fraudulent, -N ILS  A . § 54il‘9-3. The Suprem e Court

has described the overardhing purpose of G EPA  as follow s;

[CE#A ] protects ‘W histie blow ers,” ‘% h0, believing that 

the ppblic  interest pyeirrides the interest of the O rganization 
he [O r she] ■serves; publicly ‘blow s the w histle* if the 

organization, S ihvO jved in corrupt; illegal, fraudulent or 

harrnful activity,

[A bbam ont v, PiSCataw av Tow rishio Board of Education,

138 N T. 4Q 5, 417 (1994) (quoting Ralph N ader et al-., 

W histlebToW ipg: Tile R,epO rt of the Conference on 

Professional Responsibility vii (Ralph N ader et al.,

1972)].

16
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CEPA does not universally apply to all em ployees, how ever, CEPA encom passes 

em ployed “^lio perpotiii[ ] seiyices for add under the Control add direction of an 

em ployed for w ages or other rem uneration.” N .J.S.A . §, 34:19-2. CEPA does not 

profide recourse for individuals w ho* do not m eet the .definition of an "em ployee,” 

CEPA only seeks lo “overcom e the victim ization of em ployees; and to protect those 

W ho are especially vulnerable in the w orkplace from the im proper and unlaw ful 

exercise of authority of em ployers.” A bbam ont. 13,8 N .J. at 418 (em phasis added}.

The m unicipal jte assessor position is prim arily a creature of statute. The 

duties and. responsibilities , of a. tax' assessor are set forth in various statutory 

provisions. Sefre.g. N .J.SA , § 40A :9-148.1 (‘A ; m unicipal tax assessor shall told, 

a tax assessor certificate provided for in  P.L.1967, c. 44 (C . 54:1-35.2$ et seq.) and 

shall have the duty of assessing property for the purpose of general taxation.”); 

N .J.S.A . ONMLKJIHGFEDCBA§ .$4 :4 -2 3  (*The assessor shall ascertain the nam es of the ow ners of all real 

property situate in his taxing district, and after exam ination and inquiry, determ ine 

theM  and fairvalue of eSchparcel ofreal property situate in the taxing district at 

such price %  id his judgTm edd jt'w ould for at a;fait and bona fide sale by  private 

bontiadfpn O ctober 1 nextpreceding fire date onw hi^h the assessor shall com plete 

his assessm ents, as hereinafter required; provided, hcjw ever, that in delerfninidg the 

fiill and fairAalue of land w hich is being assessed add taxed under the Farm land 

A ssessm ent A ct of 19P4, chapter 48, law s O f19fi4 [C .54:4-23,l et seq;.], the assessor

17itoZipiQP<X%$ h
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sholl Consider only those indicia of vM uoW hiehhuch landbas fox agricultural dr 

h'drtieblturdl U seasprovidedby saidJaCt..”1;N  J.S.A . § 54:4-233a(c). M dreoyex, 

the State annually issuds a X axA slessor H andbook rem inding tax, assessors, of their 

duties and responsibilities. ppa36).

U nder N ew Jersey law , tax assessors, unlike,m any other professionals, are

afforded significant, statutory protections against retaliation by m unicipalities. Per

exam ple*  m unicipalities cannot reduce, a taxassessor’ssalary during her term :

Salaries, w ages orcom pensaiion fixed and determ ined by 

ordinance m ay, from  tim e to tim e, be increased, decreased 

or altered by ordinance. N o such ordinance shall reduce 

the, salary of,, or deny w ithout good cause an increase in 

salary given to all other m unicipal officers and, em ployees 

to, any tax assessor, chief financial officer, tax1collector or 

m unicipal clerk during the term for w hich he, shall have 

been appointed.

[See e.g. N .J.S.A , § 4bA :9-465 (prohibiting reduction in 

salary during/term )].

M oreover, tenured tax assessors, like Plaintiff cannot be rem oved from their 

position fey  a m unicipality  ::

A ny person bal tenure and holds his or her position as 

m unicipal ta!x, asSCSsfer during gopd behavior and 

efficiency fand Com pliance w ith requirem ents for 

continuing education,.and is hot subject to rem ovai, except 

for good Cause show n at a proper hearing before the 

D irector, notw ithstanding the fact that such person, w as 

appointed fora fixed terih of years, if  he orshe holds a tax 

assessor Certificate, .and serves: fohf, or xprore consecutive 

years as a htU niCip& lial assessor and is reappointed-

{0227737O pO CXV l)'
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[N .J.A .C . § 18^17-3.2 ^(ad^ire& siiag teiiur].

U nder no circum stances, m ay a m unicipality sum m arily dism iss a tenured tax 

assessor from  her position. O nly the State, County Tax Board or Superior Court dan 

rem ovO n tenured tax assessor, depending upon the circum stances.. See N .J.A .C . § 

.18': 17-3.2: N .J.SA . 54:1-36 (D irector of the. D ivision of TaxaU on.can rem ove: a tax 

assessor if she “w illfully or intentionally.faii[s], neglect[s] or refuse[s] to. com ply 

w ith the: constitution: and law s relating to the assessment and collection of taxes); 

N .J.S.A  § 54:1-37 (“A n assessor.w ho: shall w illfully  or intentionally fail*  neglect or 

refuse to com ply w ith the constitution and law s of this State relating to the 

assessm ent and collection of taxes shall be subject to rem oval from office by the 

Superior Court in an action brought therein: by the D irector of :the D ivision of 

Taxation^; N .J.S.A . $ (‘% ‘dase of the' failure .of an assessor to life M s

assessm ent list and duplicate the county board of taxation m ay sum marily rem ove 

hlm  ,from :cM ce> and itself O r cause to be m ade and: filed the assessm ent list 

and duplicate^).

in reality, m uiifeipaiities exercise m inim al dom inion in m atters pertaining to

tlx  assessors due t§: fee .statutory safeguards afforded to assessors;

[A ssessors CU n Carry O ut their responsibilities free frOm  

political pressure and secufejin the know ledge that, if they 

perform their responsibilities as assessors hO neStiy and 

com pletely, they need not fear reprisals nor retaliation 

from  m unicipal officials.

I#{0 2 2 77 3 7 0 .DC C X '.4 (:
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[A ss’n of M uh. A ssessors of N CI, v. M ullica Twp„ 225

N .J. Super. 475, 48;1J82 (Law D iy, I988)(em phasi£ 

added)].

It is w ithin this protective statutoirf fram ew ork that the A ppellate D ivision

disallow ed CEPA  olaim s* brought by tax assessors rooted in alleged retaliatory

actions. Specifically, inCasam asino v. Jersey City, the A ppellate D ivision

concluded, that a tax assessor could not bring a CEPA claim  against a m ayor w ho

failed to reappoint him  because: the fax assessor w as not a protected em ployeeunder

CEPA . 304 N .J; Super. 226 (A on. D iv. 1997). rev,d on.other grounds, 158 N .J. 333

(1999). In  dism issing thei claim ,. toA ppellate: D ivision focused upon the issues of

control and en^loym ent protection, and the purposes underlying CEPA, reasoning

that a[pilaintiifcaffhardlyurguedhat he& the type of em ploy.ee w ho harbored ‘deep-

rootedfear v . .thathis ■».. livelihood [w ould] be taken aw ay’ if  he [spoke] out against

his em ployer’s "actM ties? policies orpracticesf ?’ Id, at 242.(citation om itted). This

is because, as explained ahove, a m unicipal, tax'asseSsbr occupies a unique position

w ith significaiitfstatutorilSf created; protectidhS and “job Security”:

PlaM tifl: is the tax assessdf of jersey City; ds such he has 

tehure and earn be rem oved dhly by the D irector of the 

D ivisionbf'Taxation or;“by the SU perfpr Court inan, action 

brought jdie|ein by .the D irector of the D ivisioii of 
taxatioh.” fhe:fac.t that blaihtiff m ight feel vulnerable in 

his position as tak assessor is im m aterial.. Plaintiff eniovs

a 'unique. independent status as tax assessor due fb his

statutorily created iobsecuritv. Indeed, plaintiff w as not so 

intuhidated ’by the rbaybr that he w as ujiable to stand up at 

thecity cbuhciljneethig oa January 25;, 1993 and articulate

20
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his bppdSifidn to the m ayor’S= fax plan. N or W as Re so 

adapted, by the m ayor’s alleged threats; that he w as 

rendered Incapable qf Seekkg diid, obtaining proitfpt 

judicial relief, H ep.ee, W e eoM ude that the Jersey City tax 

assessor is oiM deof G EPA 'ltscbpe.

[Ibid, (citations om ittedand em phasis added)].

The rationale laid opt hr the Casam asino ease is dispositive as to Plaintiff’s 

CEPA claim . M uch like the plaintiff in Casam asino. Plaintiff serves as a m unicipal 

tax assessor. w ith its attendant statutory duties and responsibilities, and is afforded 

identical statutory protections. Furtherm ore, she holds a tenured position, die tenure 

having been, established W hen the Tow nship renewed her contract after the initial 

fbur-year term , @ % M %  iPaM 6r3i7), This renewal occurred during the period in 

w hich the defendants w ere allegedly engaging in retaliatory actions against her. 

(Pa3l4); (Pa316-3i7). Because she w as a tenured tax assessor, Tew ksbury could 

not sum m arily rem ove her from  her position, it could Pot reduce her salary, and it

Could Pol alter her statutory duties -and responsibilities. N .J.S.A. § 40A :9-165; 

N ;X A ;C. §* Tewksbury lacks the type of control over Plaintiff that it

w ould be able to exercise w ith respect JO a  traditional em ployee.

Further U |icfefS‘p;oiing -the application of Casam asino is the substance of 

Plaintiff s detailed certification k  W kcfi she Certifies that she-defiantly vioiCdd her 

epnceftis abpht D efendants’ sieged unlnw fiil cphdbct over several years, 

dem ohstraitihg a.lack ;0f feSf for her' livelhood. See (Pa216 at ffl 15-16 (raising her*

{Q 227737Q .pCCX ;4): 21
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Condem n O ver,m ifsing farm land applications); Pa217 at ft? (“I believe D efendants 

ignored m y pfldds over the 'years for ^additional resources to conduct farm land 

inspections becdU se w ithout such aprogram , D efendant Tewksbury Tow nship,eohld 

escapeaccbunfabiliiy); PalJdt f  IS (crediting herselfwith“rais[ing] thenlarm  about 

m issing farm land applications: andpotential violations ..of thelaw ”?, Pa218 at ff21- 

24 (Plaintiff purportedly reported an uncom fortable conversation w ith the M ayor to 

niultipletow nship officials);; Pa220at f30(“D ue tothe decisionto end  the farm land 

inspection program , Lspoke to M s. K enia and raised m y concern that it w as not right 

for taxpayers, topay for a service that they w ould not receive.’^); Pa218 atf31 (“A fter 

I heard this distressing new s, I w as in shock. I w ent to D efendant Landdn and 

com piainedfhatit w as w rong to end the farm land inspection program ... .’’f; Pa22f 

at f34 (“D espite D efendants’ retaliatory m otive, I still w anted to m ake sure 

D efendant Tew ksbury Tow nship w as in com pliance w ith State law and free from  

fraudulent farm land assessm ents, Therefore^ on June 14 2015,1 sent an e-m ail to 

M s: ,K enia and D efendant D andon stating m y concern that D efendant Tewksbury 

Tdym shlp still did not have sdM eane condudting farm land inspections.”); Pa223 at 

|4l (“G npr abput Februafy"22,21)17., 1 Sint a. letter to D efendant Landon and M s. 

K enia ndtifpag them  of dutstanding farm land inspections' from  2015-2017”); B& 23 

at 1f42 (“D efendant Landon and M s.K em aiieyer responded to m y e-m ail, so on 

M arch 8, .2017, I sent m em a second e-m ail outlining the outstanding farm land

{02277370,D OCX ;4 }
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in^edfrO ud.”); Pa223 at ^44 (“Sim ilar to w hathdd occurred tw o years prior ih 2015, 

I W rote pother e-m ail inJiM e 2018 asking for D efendant Tew ksbury Toym shfp to 

reinstate ttie farm land inspection program  as required U nder Farm land A ssessm ent 

A ct add providing several options for H ow  to doso.”); Pa225 at f53 (“O ne day later, 

on. Septem ber 12  ,2018, I sent an e-m ail to Roberta Brassard, the M unicipal C lerk of 

D efendant Tew ksbury Tow nship, andio Tow nship A ttorney Francis P. Linnus, Esq., 

com plaining about . D efendant Becker’s retaliation against m e at the Septem ber 11 

and June l2 :, 2018: Tow nshipCom m ittee m eetings.”)- Pa225 at f54 (^‘Follow ing the* 

closed m eeting, False sent an interofficem em o to M r. LinnusandH GTBA M r.Porto 

notifying them of D efendant Becker's conduct,1^; Pa228 at ^63 (“O n num erous 

occasions ? I w arned D efendants there w ere not enough inspections, and not enough 

resources to com plete the inspections. I asked the auditor to put in  her audit report 

that the elim ination ofthe selDhm ded farm land program  caused less than one-third 

of all fphiland'to be inspected annually— f w as seeking fbr the D efendant Tow nship 

G om lnittee to bring back the farm land Inspection program  to m ake the Tow nship 

cdnipliaht w ith the Farm land A ssessm ent A Ct ”)).

(jiyep that Plaintiff could freely  pkpress her objections, how ever 'm eritles'S, 

w ithout facing the risk 5f job term ination, salary reduction, or loss of tenure, she 

fallp outside the scope of em ployees protected,by CEPA. The A ppellate D ivisionin 

Casam asino, in dism issing the taX iasSessor’sCEPA  claim *, partially  relied U pon that

239{02277370j30CJCv4  J  *
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ydeal protests against the M ayor to dem onstrate that he did hot 

fear ref|iliafipri»:tilueli like^laialtiff in  thiScase: Casam asino. 304N .J, Super. at242. 

(“Indeed, plaintiff w as. not: so Intim idated by the m ayor that he w as unable to stand 

up at the city council m eeting Oil January 25,1993 and art.iO ulate his opposition to 

the m ayor’s tax plan. If  or w as he so daunted by the m ayor’s alleged threats that he 

w as rendered incapable of seekingand obtaining prom pt judicial relief’).

The A ppellate D ivision^ decision todenyCBBA  protections £a tax* assessors 

is s w elhreasoned. A s explained , above, they are not standard, em ployees. O nce 

tenuredj they cannot be rem oved from  their position, their salary cannot be reduced, 

and  their statutory duties and responsibilities rem ain constant. The State, and County 

Board of Taxation largely  oversee tax assessors andean rem ove them  under lim ited, 

circum stances. If a tax  , assessor believes that a local m unicipality has im properly 

reduced her w ages or otherwise interfered w ith her job responsibilities, She can 

initiate an aegon pursuant to the Statutes affording her M d-retaliation protections. 

See e.a.ctiarlSO hW , City of H ackensack, 4:1 O  K .J. Super, 491.494 (A pp. D iv. 2009) 

(adjudicafing a O OnSplaint ifi lieu pf prerogative \yrits filed by a tax. assessor seeking 

ah O rder deekrM g that a m unicipality’s reduction of his salary and elim ination of 

healthbenefits violated N .J.SA. § 40A :9-146, N .J.S.A . § 4Q A :9-165 andN .J.SA. § 

40A f9-14h,4h A ssociation of M unicipal. A ssessors V . M ullica. 225 N .J. Super.. 425 

(B# D iy. 19& 8) (adjudicating tax assessor ’S claim that m unicipality violated

<0227737p.D CpC;4t
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N .J.S.A . §; 40^9-1^5 By providing him .a significantly sm aller salary;increase than 

O ther m m iicipareh$loyee$X , M any other'types of em ployees do not benefit from  

sim ilar statutes; for those individuals, CEPA m ay be their only recourse for 

em ployer retaliation. Thus, a tax assessor: is denied.recourSe under CEPA , because 

she can avail- herself of .rem edies afforded by tax-assessor specific statutes and 

regulations:.

Plaintiif raises several argum ents in an effort; to ' discount the Trial Court’s 

reliance upon the Casam asino decision, all of w hich are unavailing: (i) Casam asino 

ism of a  binding,,precedential decision barring,alH ax assessors from , asserting CEPA  

claim s; and (ii) the Trial Court erred in failing to analyze w hether Plaintiff w as an 

“em ployee” for purposes of CEPA  protections.

First. Plaintiff lacks a credible foundation, for asserting that Casam asino fails 

to establish ;a definitive rule prohibiting tax assessors* such as Plaintiff* from  

asserting "CEPA  claim s'.* The plain language of the decision Speaks fbr itself; H ew 

Jersey-tax; assessors benefit ffom  statU toryprotectiOns that are otherwise unavailable 

tom any om efindiyiduals and those prO teetibns rem ove tax assessors from  CEPA ’s 

seope. tCaSam aSino* 304 N .J, Super, at 242.

In addition the plain langdage of the deO isioh, Casamasino has been Sited 

favorably by the N ew  Jersey Suprem e Court andin janalogoU s„m atters oh appeal to 

.le^ppelim e'D ifision. see e.g., Feldm an v. H unterdon Radiological A ssocs,, 187

(02277370.D OCX ;4 }• 25 '
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N .J. 22g, 241 '(2D Q S); G laV aa fr. City of Irvington. N o. A -2211-06T2, 2008 N J. 

Super. U noub. LEX IS 3Q U , at *1748-(SU per. Ct. A pp. D A. July '25,2008) (citing 

Casam asino in, upholding, dism issal of CEPA claim asserted by tax collector)

By w ay of illustration, in Feldm an, the Suprem e-Court acknow ledged the 

A pptflfllft B i\tfaion?s determ ination that the plaintiff in Casam asino benefitted from  

the statutory protections available to him in- his capacity as a tax* assessor and, 

therefore, could not m aintain a CEPA  claim  against his, em ployer. 187 N .J. at 241. 

Likewise, in G lavan, the A ppellate D ivision  panel acknow ledged, the Casam asino 

panel’s determ ination that the plaintiff tax assessor occupied ua unique, independent 

status?> w ith ^statutorily created  job security” and fell beyond the scope of CEPA’s  

protection.” 2008 N .J. Super. U noub. LEX IS 3011. at *17-18 (D a794). The 

A ppellate D ivisionpanel in G lavan applied the reasoning-in Casam asino to reject a 

G EBA elsihi W ii& thya tax collector* M unicipal tax collectors ’, likem pnicipal tax 

assessors-, enjoy salary safeguards;pursuant to N .J.S.A , § 40A :9-165 and are im m une 

frO m  rem oval, by  a m unicipality  once they achieve tenure, as outlined in N .J.A ,C . § 

18:17-3.2. Consequentlyi m uch like tax assessors, tenured tax Collectors cajiU ot 

hafbpf legitim ate concerns about job security w hen expressing dissent against 

fftU niCipal offipials. Thtis, they are tiiiable to invoke the protections of CEPA .

2 6.
{Q 227737Q ,D O CX ;4 }-
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Im portantly, neither Feldm an nor G lavan. nor any subsequent legal opinion, has 

elutfiiled  the-Scoile or dihiinished the significance of the Casam asino decision.

plaintiff points to afadtually  iriappositodase in an ineffective attem pt to, prove 

that Casam asino fails to create a bright-line rule barring tax assessor CEPA claim s, 

Specifically  ^Plaintiffrelies upon Stom el v. City of Cam den, 192 N .J, 137 (2007). 

In Stom el. the Suprem e Court found that a tenured m unicipal public defender, w ho 

could only be: ‘-rem oved ‘for good cause Shown and after ra,public hearing/” w as 

perm ifted to assert a CEPA  retaliation claim  against his em ployer notw ithstanding 

his statutory protections, Id, at 147. A s a threshold m atter, Stom el does not concern 

a m unicipal tax assessor or reference Casam asino. Therefore, Stom el does not affect 

Casam asino’s holding. G etting aside thatiktal defect in  Plaintiff s argument; the key 

factual/legal distinction betw een the public, defender in' Stom el and the taxnssessor 

in this ease and Casam asino, is that the m unicipality could rem ove the public 

defenderiu StQ m el:from .hfS O ffice^ w hereas a m unicipality cannot rem ove a tenured 

tax assessor ftom  their position. Specifically/the statute at issue in Stom el affords 

the m unicipality the discretion to determ ine w hat constitutes “good CaU se” for 

rem oval purpose^

In addition to any other m eups provided by law for the 

reffioyfil from  office of a public official , a  m unicipal public 

defender m ay be rem oved bv the governing body of a 
m unicipality for good capfe’ Show n -and fifter a public 

hearing, and U pon due notice .and fin opportunity to be 

heard* f  ailure toreappoint a m unicipal public defender forONMLKJIHGFEDCBA

2 7{02277370,D O CX ;4|
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a, second dr subsequent .term does not, constitute -a 

"rem oval frdm O ffice" w ithin the m eaning of tins 

subsection.

[M I,SA ..i2Bi24-4(ell

Slated differently, agubliC; defender is under the dom inion and control of his 

m unicipalityw hereas Plaintiff and other tax. assessors are not. Tax assessors like 

Plaintiff are insulated from m unicipal retaliation and do not risk adverse 

em ploym ent nonsequences by speaking out against m unicipal offic  ials  .

O f all Ihe argum entsPlaintiff raises on appeal, Iheurgum entdhat Casam asino 

is inapplicable or som ehow lim ited in scope is perhaps .the m ost disingenuous. The 

incredulity of Plaintiff and Plaintiff’s counsel in response to. the Trial Court’s 

interpretation and application of Casamasino is feigned at best. Plaintiff and her 

counsel have undoubtedly been-aw are of the Casam asino decision since the tim e 

they com m enced the underlying case. U nderscoring this point is the fact that the 

Casam asino decision is referenced' in the annual m unicipal tax assessor handbook 

W hich Plaintiff and her counsel repeatedly cite in  her Com plaint:

The assessor occupies a unique position W ithin the

fram ework of local governm ent. A ssessors, though 

selected and ’appointed by*m unicipal, official^ ate public 

O fficers w hose duties are im posed, by and defined in State 

law . W hen assessing property for taxation, the assessor 

perform s a governm ental function* as an agent of the 

Legislature. The position O f assessor takes on a judicial 

qU ality ih deferm ihing taxability and assessm ents of 

property, In discharging these duties, an assessor is not 

subject to the control of a m unicipality. The intent is that

28
{02277370.nO CX ;4}-<
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assessors, like judges* should be feed to perform their

duties w ithout fear of Ideal retaliation and should be

im m une from pressure and harassm ent. H owever, the 

assessor is subject to certain, local requirem ents and to 

supervision, at both, the County and State levels of 

governm ent,,

REFEREI^CESfONMLKJIHGFEDCBA

C ar lson  v . H a ck en sa ck , 4 1 0  N .J . S u p er . 4 0 1  (A pp .D iv .

2 0 0 9 ) .

K am anv . M on ta gu e  T w p . C om m ., 1 5 8  N .J . 3 7 1  (1 9 9 9 ) .

C a sam a s in o  v . C ity  o f  J e r sey  C ity . 1 5 8  N .J . 3 3 3  (1 9 9 9 ).

Jeffers v. C ity of Jersey City, 8 N .J. Tax 313 (Law  D iv.

1 9 8 6 ) a ff irm ed

b y  2 l4  N J . S u p er . 5 8 4  (A pp . B iv . 1 9 8 7 ) .

H o rn er  v . O cean  T w p . C om m ., 1 7 5  N .J . S u p er . 5 3 3  

(A pp . D iv . 1 9 8 0 ) .

U n rep o r ted  L aw  D iv is io n  ca se : P a te rson  v . R o on ey  J r .,

D o ck e tN  o . L 2 2 6 6 -  

nP dec id ed  J u n e  2 0 ,1 9 7 3 .

A ra ce  v . T ow n  o f  Irv in g ton , 7 5  N .J . S u p er . 2 5 8  (L aw  

D iv . 1 9 6 2 ) .

R eam  v . K uh lm an , 112  M " . S u p er . 1 7 5 (A pp . D iv .

1970) cert, denied

by Ream  v. CouiiciLof Evesham , 59 lSf.J. 267 (1971).

(Da94) (em phasis added).

Tasa^essdrs^H aintrffinpluledfU hderstandithat'th 'eyareuniqU e, independent 

professionals and the Casam asino decision confirm s that independence for ail tax 

assessors,'W hether they W qrkfbr Tewksbury; Jersey City of any other m unicipality; 

IfCasam asino w ere a narrow division lim ited to its facts, if W ould not be#ited in 

tM | statew ide tax 'assessor handbook to underscore the unique iifdepetufenci of 

m uhibipal tax assessors. Consequently, Plaintiff cannot credibly claim to. be

2 9{(H irraTO jgq^ii;
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blindSided by the? Trial Cdprt’s reliance ppdn Casam asino in dism issing her CEP A

claim .

O f particular note is 111 ® tet that Plaintiff^ not asking this panel to overturn 

Casam asino. Plaintiff, does not argue that the logic O r reasoning of Casam asino is 

flawed. A s such, Plaintiffhas w aived any challenge to the rationale of Casam asino.

Second, equally unavailing is, PlainiiffN argum ent that the Trial Court*  w as 

required to engage in a m ulti-factor analysis under Feldm an v. H unterdon 

Radiological A ssociates. 187 N .J. 228, 241 (2006), D ’A nnunzio v. Prudential 

Insurance Co. of A m erica, 1P2 N .J. 110 ,(2007) and Lippm an v. Etliicon. 222 N ,J, 

'%&i ^20iS) fa determ ine w hether Plaintiff is ^an* Em ployee’ under CEPA ’s 

definition’1 D ’A nnunzio, Wt N il, at 118. That-argum ent fails as the Trial Court 

w as "not required to engage the aforem entioned analysis because that analysis had 

already been perform ed in Casam asino. The A ppellate D ivision in Casam asino 

determ ined that N ew Jersey m uhieipal tm c assessors W ere nO f the type*olem ployees 

falling W ithin the scope O f Ce PA; diie to their statutory  protections. The Trial Court 

W if m required to re-engage in. that analysis. Plaintiff and the plaintiff in 

CasaM asiho O ccupy the sam e exact position. They perform  the sam e functions and 

benefft from tlie sam e Statutory; anti'-fetaliation provisions. Plaintiff does not, and 

cannot, argue (hat ahthO ldm  different office or benefits from less protections than 

the pldfaffff in casam asino. Plaintiff dpes not. draw airy W alid factual distinction

{0227737(|D OCX ;4 fc 30
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betw een her case and Casam asino. :H er only assertion 'is thatshe challenges, the 

concept of her independence from  Tew ksbury, w hereas the plaintiff in Casam asino 

did A dt expressly m ake* that: argum ent, (Pb46) (“Critically, the plaintiff, in  

Casam asm o did not disputethathe ‘enjoy[ed]’ a unique, independent status as tax 

assessor due to his Statutorily created  job security^ nor w as there any allegation that 

jersey City w as presenting the plaintiff from  perform ing his essential j ob functions 

as taxassessor or that Jersey City and itsefffcials engaged in conduct violativeof 

tax-assessm ent laws.?^, Plaintiffs subjective beliefs and “disputeregarding her 

independent status do not alter the text of the statutoiy and regulatory^provisions 

affording her job security and independence from  Tew ksbury.

The undisputed fact of the m atter is that Plaintiff is endow ed w ith significant 

protections /against m unicipal retaliation that are not afforded to other, m ore 

vulnerable em ployees^ She occupies iranique position in that she cannot be rem oved 

from office by $ m unicipality*. She is insulated from retaliation by m unicipal 

officials. Consequently, CEPA is not rtieant to protect her: The entire purpose of 

CEpA w a§ to “protect those W ho are especially vulnerable in the w orkplace from  

the im proper aiidrm law fuf exerckd of authority of em ployers.” A bbam O nt. 13S fiX , 

if 418: Plaintiff 1$ ndt ah “especially* vulnerable” em ployee w ho fears for her 

livelihood w hen she speaks8 out. Therefore, aif analysis as to  w hether Plaintiff falls

{O 227T370.D O CX -.4} 3 1
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w ithin  CEPA ’s scope w ould havebeeri an entirely unnecessary and .futile intellectual 

exercis#.

In light of the foregoing, the A ppellate D ivision  m ust affirm  the TrialCourt’s 

dism issal of Plaintiff’s CEPA claim  w ith prejudice,ONMLKJIHGFEDCBA

CO NC LU S IO N ,

The Trial Court properly dism issed-PlaintifFs Com plaint and CEPA claim . It 

is respectfully subm itted -that this Court affirm the Trial Court’s order dism issing 

Plaintiff! Com plaint and CEPA  claim  w ith prejudice.

SC H EN CK , P R IC E , SM ITH  &  K IN G , L L P

A ttorneys for D efendants/A ppellees

/s/FranttinlBdrbosa, Jr.,

John E. U rsin, Esq. 

ErariM ih Barbosa, If., Esq;.

Bated: frtavOm bef 2% iOlfe
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I. STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Plaintiff/Appellant (“Plaintiff”) relies upon and incorporates the Statement of 

Facts and Procedural History as set forth in Plaintiff’s Brief in Support of Appeal 

filed on October 26, 2023.1 

II. ARGUMENT 

A. Casamasino Did not Create a Bright Line Rule; Defendants Fail to 

Follow Prevailing Caselaw Requiring a Fact-Intensive Inquiry to 

Determine Whether Plaintiff is an “Employee” under CEPA. 

(Pa217-21) 

 

Defendants’ contention that Casamasino v. City of Jersey City, 304 N.J. 

Super. 226 (App. Div. 1997), rev’d, 158 N.J. 333 (1999) created a bright line rule 

that tax assessors cannot bring a CEPA claim is clearly erroneous.  (Db30).   

Decades of legal precedent and prevailing case law require a trial court to 

engage in a case-by-case, factual analysis to determine if an individual is an 

“employee” under CEPA. D’Annunzio v. Prudential Insurance Co. of America, 192 

N.J. 110, 121 (2007). CEPA’s definition of “employee” is a “generic definition.” 

Lippman v. Ethicon, 222 N.J. 362, 379 (2015). Whether it is a shareholder-director, 

 
1 Pa   - Plaintiffs’ Appendix 

 Pb  - Plaintiffs’ Brief  in Support of Appeal 
 Db  - Defendants’ Brief on Appeal 
 Da  - Defendants’ Appendix on Appeal 
 COMF - Plaintiffs’ Counterstatement of Material Facts to Defendants’ Statement of  

   Material Undisputed Facts. (Pa187) 

 1T  - Trial Court’s Order and Opinion on Defendants’ Motion for Summary Judgment  
    (Pa34)  
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2 

public defender, independent contractor, or tax assessor, New Jersey courts focus on 

each individual employee’s actual relationship with their employer, rather than the 

employee’s job title or job description to determine if they are entitled to CEPA’s 

protection.  Feldman v. Hunterdon Radiological Assocs., 187 N.J. 228 (2006). This 

is an “inclusive approach” that is not defined by “only those with certain job 

functions.”  Lippman, 222 N.J. at 381. Accordingly, it is far from dispositive—in 

fact, it is immaterial—that Plaintiff and the plaintiff in Casamasino share the “label” 

of tax assessor.  See id. at 228 (“courts must look to the goals underlying CEPA and 

focus not on labels but on the reality of plaintiff’s relationship with the party 

against whom the CEPA claim is advanced”). It is telling that Defendants to do not 

even attempt to apply any of the 12-factor test or the “considerations that must come 

into play.” D’Annunzio, 192 N.J. at 122. 

An appropriate reading of Casamasino—like all binding opinions under 

D’Annunzio and its progeny that determine whether a CEPA claimant is an 

“employee” under the statute—is narrowly tailored to the facts of that matter.2 Under 

 
2 Defendants argue that Casamasino is not a “narrow decision limited to its facts” because the case is cited 
in the annual municipal tax assessor’s handbook. (Db28-29). This claim is wildly misleading, as there is 

absolutely no statement in the handbook providing that tax assessors are barred from raising CEPA claims. 

The Supreme Court’s decision, which reversed this Court in Casamasino, is string cited in the handbook—
alongside seven other opinions—only for the proposition that tax assessors are supposed to be “free to 
perform their duties without fear of local retaliation,” and “immune from pressure and harassment.” (Da93-

94). The fact that Defendants repeatedly violated such statutory protections and clear mandates of public 

policy in their treatment of Plaintiff not only renders Casamasino wholly distinguishable, but Plaintiff’s 
repeated objections to Defendants’ acts of pressure, harassment, and retaliation against her were in fact 
additional instances of Plaintiff engaging in protected conduct under CEPA.  
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3 

the circumstances of the plaintiff’s employment as the tax assessor of Jersey City, 

this Court held, “[W]e conclude that the Jersey City tax assessor is outside of 

CEPA’s scope.” Casamasino, 304 N.J. Super. at 242.3 As the Appellate Division 

recently confirmed, whether a claimant is an employee under CEPA is a “highly 

fact-sensitive inquiry” that “should not be decided based on unopposed submissions 

by defendants on a motion for summary judgment.” Nanavati v. Cape Reg’l Med. 

Ctr., No. A-4111-17T3, 2020 N.J. Super. Unpub. LEXIS 952, *21 (App. Div. May 

19, 2020) (citing D’Annunzio, 19 N.J. at 114, 120-21).  

In opposition to Defendants’ Motion before the trial court, Plaintiff proffered 

her certification with supporting documents demonstrating the political pressure, 

interference, and retaliation she suffered in her position as Defendant Tewksbury 

Township’s tax assessor. (Pa217-21). Given Defendants’ failure to take Plaintiff’s—

or anyone else’s—deposition, and their failure to submit a certification by any fact 

witness, Plaintiff’s certification is unrebutted, and unequivocally demonstrates that 

all of the factors and overarching considerations set forth in D’Annunzio render the 

conclusion that Plaintiff is an “employee” under CEPA. Since the plaintiff in 

Casamasino did not suffer any of the retaliation, political pressure, or interference 

experienced here—nor did Jersey City assert any control over the plaintiff’s duties, 

 
3 Notably, Casamasino was decided years before Feldman, D’Annunzio, and Lippman, the seminal 

Supreme Court cases that lay the foundation for how courts are to engage in the fact-intensive inquiry 

required to determine whether a claimant is an “employee” under CEPA. 
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a fact that was not disputed—the cases are plainly distinguishable. Plaintiff 

respectfully submits she has filed a very straightforward appeal in which the trial 

court initially erred to engage in the appropriate factual analysis, and further failed 

to find that under the evidence submitted to the court, Plaintiff was clearly an 

“employee” within CEPA’s purview and jurisprudence. 

B. Defendants’ Argument that Casamasino Creates a Bright Line 

Rule Would Effectively Ban All Municipal Employees from Raising 

CEPA Claims. (Pa217-21, Pa223-31) 

Defendants advance a flawed argument that two statutes—N.J.S.A. 54:1-

35.31 and N.J.S.A. 40A:9-165—provide Plaintiff and other tax assessors with “job 

security,” insulating them from retaliation in the workplace. (Db18).  The argument 

is meritless, first, because Defendants routinely ignored and violated the statutes 

protecting tax assessors such as Plaintiff from political pressure, interference, and 

retaliation. See Pa217-21 (OB Cert. ¶¶ 20-29, 31-33, 37), Pa223-31 (OB Cert. ¶¶ 41-

46, 50-58, 61-79).  

Second, N.J.S.A. 40A:9-165 pertains to all municipal employees, such as 

police officers, EMT’s, lifeguards, secretaries, code inspectors, and the like: 

Salaries, wages or compensation fixed and determined by 

ordinance may, from time to time, be increased, decreased 

or altered by ordinance. No such ordinance shall reduce 

the salary of or deny without good cause an increase in 

salary given to all other municipal officers and 

employees to, any tax assessor, chief financial officer, 

tax collector or municipal clerk during the term for which 

he shall have been appointed. 
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5 

 

(emphasis added). By arguing that this “statutory protection” insulates tax assessors 

from retaliation and thus are not “employees” under CEPA, Defendants open the 

door to other parties making the same claim, prohibiting large swaths of employees 

from receiving protection under CEPA. Such an application of this provision would 

turn D’Annunzio and its progeny on their heads, and drastically undermine CEPA’s 

remedial purpose “to be construed liberally to achieve its important social goal.” 

Kolb v. Burns, N.J. Super 467, 477 (App. Div. 1999); Abbamont v. Piscataway Twp. 

Bd. of Educ., 138 N.J. 405, 231 (1994).  

Instead, courts analyzing whether a nontraditional employee is entitled to 

CEPA protection routinely evaluate each employee’s situation on a case-by-case 

basis. See Fredericks v. Twp. of Weehawken, Civ. No. 2:11-05363, 2012 LEXIS 

163396 (D.N.J. Nov. 15, 2012) (allowing plaintiff tax collector to raise a CEPA 

claim based on a violation of N.J.S.A 40A:9-165); Stomel v. City of Camden, 192 

N.J. 137 (2007) (applying D’Annunzio test in extending CEPA protection to lawyer 

serving as public defender); Messina v. Borough of Fair Lawn, No. A-4214-09T2, 

2011 N.J. Super. Unpub. LEXIS 1851 (App. Div. July 11, 2011) (remanding case 

for new trial to identify actions done to retaliate against plaintiff-police sergeant); 

Scouler v. City of Camden, 332 N.J. Super. 69 (App. Div. 2000) (career civil service 

employee allowed to raise a CEPA claim); T.D. v. Borough of Tinton Falls, No. A-

5535-13T1, 2015 N.J. Super. Unpub. LEXIS 2641 (App. Div. Nov. 17, 2015) 
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(allowing plaintiff police officer to bring CEPA claim against defendant police 

department).4 

Third, even though N.J.S.A. 54:1-35.31 states Defendants can only terminate 

Plaintiff after a “good cause” hearing before the Division of Taxation, Plaintiff was 

not insulated from retaliation. Defendants still targeted Plaintiff and repeatedly 

stripped her of compensation, work hours, and the ability to perform her job as 

required by law. Defendants also, of course, moved for Plaintiff’s termination for 

reasons that were wholly rejected by the Division of Taxation, demonstrating both 

retaliation by Defendants against Plaintiff and pretext. Moreover, the language in  

N.J.S.A. 54:1-35.31 is no different than any other civil servant statue requiring a 

hearing and “good cause” to terminate a civil service employee. Nevertheless, courts 

have allowed those plaintiffs to move forward with their CEPA claims. See supra, 

at pp. 5 (citing Stomel, Fredericks, T.D., Scouler, and Messina). 

 
4 Searching for an opinion that cites favorably to Casamasino, Defendants point to Glavan v. City of 

Irvington, No. A-2211-06T2, 2008 N.J. Super. Unpub. LEXIS 3011, *5 (App. Div. July 25, 2008), a matter 

in which the plaintiff filed suit under “CEPA, the LAD, her constitutional rights, negligently and 
intentionally inflicted emotional distress upon her, and breached the implied covenant of good faith and fair 

dealing in her employment contract.” While granting summary judgment to the defendants, “the judge noted 
initially that [the] plaintiff elected ‘not to proceed in any CEPA claims,’ therefore he granted that aspect of 

[the defendants] motions”—this Court agreed “that [the] plaintiff had abandoned any claim of a CEPA 
violation.” Id. at *12-13, *13 n.5. Clearly, the plaintiff in Glavan was unable to demonstrate any credible 

evidence that she suffered retaliation or political pressure in her position as a tax assessor, thereby allowing 

the trial court and this Court to rely in part on Casamasino. Thus, Glavan and Casamasino are wholly 

distinguishable from the instant matter, where Plaintiff repeatedly engaged in protected conduct and 

Defendants ignored Plaintiff’s right to perform her job without interference or pollical pressure.  Put simply, 
Defendants violated the statutory protections designed to protect New Jersey tax assessors, and asserted 

control over Plaintiff to such an extent that she was clearly an employee under D’Annunzio, triggering 

CEPA protections to Plaintiff. 
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C. Plaintiff’s Numerous Complaints of Unlawful Conduct by the 

Defendants, and the Retaliation and Interference She Suffered 

Therefrom, Demonstrates she is an “Employee” under CEPA. 

Defendants claim that Plaintiff somehow “falls outside the scope of 

employees protected by CEPA because she complained numerous times about 

Defendants’ fraudulent conduct and therefore did not have a “fear of her livelihood.” 

(Db21-23). This argument has no factual or legal basis, and is clearly meritless. 

The Court needs to look no further than Lippman, 222 N.J. 362, to see that the 

number of times someone complains about fraudulent and unethical conduct is 

irrelevant. In Lippman, the Supreme Court determined that a watchdog employee, a 

person who reports misconduct daily as part of his job duties, qualifies as an 

“employee” for purposes of CEPA, id. at 388, then clearly Plaintiff’s reports of 

misconduct by Defendants over the course of several years in the instant matter is 

not disqualifying. 

While Defendants go through great lengths to convince the Court that 

Plaintiff’s numerous complaints about fraudulent conduct somehow support their 

view that Plaintiff “could freely express her objections,” the record shows the 

opposite. Throughout her many years as Defendant Tewksbury Township’s tax 

assessor, Plaintiff was concerned about her job security and faced numerous 

consequences (financial and otherwise) for voicing her concerns.  If Defendants are 

questioning the veracity of Plaintiff’s “fear,” they should have taken her deposition 
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and asked her about this before the close of discovery. Instead, Defendants proffer 

an argument with no basis of fact or law, and ask the Court to make a factual finding 

as a matter of law. 

III. CONCLUSION 

Based upon the foregoing, it is respectfully requested that this Honorable 

Court reverse the trial court’s Order granting Defendants’ Motion for Summary 

Judgment. 

Respectfully submitted, 

 

By: /s/ Matthew A. Luber, Esq.  

Matthew A. Luber, Esq. 

Attorney for Plaintiff/Appellant 

Dated: December 19, 2023 
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