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L PRELIMINARY STATEMENT

Appellant, Policemen’s Benevolent Association Local 258 (hereinafter
“PBA 258, “the Union,” or “Appellant”) through the filing of the instant brief
against, Respondent, County of Ocean (hereinafter “the County” or
“Respondent”), seeks a reversal of the Order rendered by the Hon. Francis R.
Hodgson, Jr., J.S.C., vacating an arbitration award rendered by James M.
Cooney, Esq. (hereinafter “the Arbitrator” or ‘“Arbitrator Cooney”) on
December 26, 2023. In the arbitration award, the Arbitrator sustained a
contractual grievance filed by PBA 258 on behalf of one of its members,
Correctional Police Officer Maria Adamopoulos (“CPO Adamopoulos”),
against the County. In short, the grievance alleged the County failed to pay
CPO Adamopoulos holiday pay for the holidays that occurred while she was
on workers’ compensation leave, pursuant to Article 12 of the collective
negotiations agreement between the Union and the County.

As fully set forth infra, the Order vacating the award must be reversed
and the arbitration award should be confirmed in its entirety. To this end, the
arbitration award was rooted in the express wording of the collective
negotiations agreement at issue and consistent with the underlying record
evidence. Moreover, the County’s principal argument, that the workers’

compensation laws preempt the relief afforded by the arbitration award in



FILED, Clerk of the Appellate Division, December 16, 2024, A-002974-23

question, was considered and properly rejected by Arbitrator Cooney. To that
end, while the exclusivity provisions of the New Jersey Workers’
Compensation Act might preclude recovery against an employer for negligent

injury incurred at the workplace beyond what is permitted by the statute, there

is nothing in the Workers” Compensation Act establishing that the contractual
benefit sought by the Union in the underlying grievance and ultimately
awarded by the Arbitrator is likewise preempted. Thus, as recognized by
Arbitrator Cooney, the plain language of the parties’ collective negotiations
governs. As such, the County’s application should have been denied by Judge
Hodgson because the award issued by the arbitrator was, at the very least,
reasonably debatable. Accordingly, the Court’s Order vacating the arbitration
award must be reversed and said award must be confirmed.

II. STATEMENT OF FACTS & PROCEDURAL HISTORY!

In order to place this matter in an intelligible context, a review of the
relevant background is warranted. PBA 258 is the exclusive representative of
all rank-and-file correctional police officers employed by the County.
(Aa041). To this end, the County and PBA 258 are parties to a collective

negotiations agreement (hereinafter “CNA”), effective from July 1, 2022

! The Statement of Facts and Procedural Posture are inextricably intertwined and, thus, combined for
purposes of clarity herein.

2
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through June 30, 2025. (Aa038). The CNA includes a grievance procedure
that culminates in binding arbitration. (Aa053-056).

The instant matter stems from a dispute between PBA 258 and the
County over payment of Holiday Pay with respect to Correctional Police
Officer Maria Adamopoulos (“CPO Adamopoulos”). (Aa083-084). CPO
Adamopoulos was on workers compensation leave due to a work-related
injury from roughly January of 2022 to January of 2023. (Aa004, 5).

Upon her return from injury leave in January of 2023, CPO
Adamopoulos had anticipated being paid “holiday pay” from the County for
the holidays that occurred during the time period she was out on workers
compensation leave. (Aa088). This had been the practice in the past when she
had been out on other periods of leave as demonstrated by pay stubs
representing payment she received upon her return from such leave which
compensated her for holidays that occurred during said periods of leave.
(Aal22 & Aal24). However, upon her return to work in this matter she was
not paid any holiday pay by the County (Aa089). The following holidays
transpired during the time period she was out on work-related injury leave:

e 1/17/22 (MLK Day)

o 2/21/22 (President’s Day)
e 4/15/22 (Good Friday)

e 4/17/22 (Easter Sunday)
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o 7/4/22 (July 4™)

e 9/5/22 (Labor Day)

e 10/10/22 (Columbus Day)

e 11/8/22 (General Election Day)
e 11/11/22 (Veteran’s Day)

e 11/24/22 (Thanksgiving Day)

e 12/25/22 (Christmas Day)

e 1/1/23 (New Year’s Day)

e 1/16/23 (MLK Day)
(Aa088-089).

On or about February 15, 2023, PBA 258 filed a written departmental
grievance seeking payment for the holidays that occurred while CPO
Adamopoulos was out on workers compensation leave, pursuant to Article 12
(Holiday Pay) of the PBA’s CNA with the County. (Aa068). On February 16,
2023, the Warden for the Ocean County Jail, Joseph M. Valenti, responded to
the initial grievance referring it to Level Two given that the grievance
involved contractual issues. (Aa070).

Thereafter, on February 23, 2023, the County issued its response at
Level Two denying the grievance. (Aa0Q71). In short, Rob Greitz, the
Employee Relations Director who issued the denial, contended that “there is
no indication that CPO Adamopoulos did not receive payment for any

Holiday.” Id. Director Greitz further stated that “while she was out on

4
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Worker’s compensation, CPO Adamopoulos was fully compensated for all
days she was entitled at the appropriate rate,” asserting that according to the
CNA, she received 70% of her salary beginning on day sixty-one (61) of her
workers compensation leave. Id. Director Greitz then stated that “CPO
Adamopoulos received the correct amount of pay for which she was entitled,
including payment of holidays as part of the workweek at the rate of 70%.”
Id. Lastly, Greitz stated that said payments were consistent with past practice
between the parties “to compensate those on workers compensation for
holidays in the same manner as CPO Adamopoulos” as “employees on
workers compensation receive 70% of their rate of pay for 40 hours per pay
period.” 1d.

On February 28,2023, the PBA advanced the grievance to Level Three.
(Aa072-073). In particular, the Union contended that under Article 12 of the
parties’ CNA, CPO Adamopoulos was entitled to 100% of her pay for
applicable holidays based on the express language of the provision in
question. Id. The Union also contended that its position was consistent with
prior arbitration awards involving contractual benefits for employees on
medical and/or work-related injury leave. Id. PBA 258 further disputed that
the County’s assertion that Adamopoulos was, in fact, paid for each holiday

that fell during her workers compensation leave at a rate of 70 percent. Id.



FILED, Clerk of the Appellate Division, December 16, 2024, A-002974-23

On March 17, 2023, the County, through County Administrator
Michael J. Fiure, issued its Level Three response, denying the grievance at
issue. (Aa074-075). In short, County Administrator Fiure contended that
“holidays are a part of the pay week, not an additional payment above the 40
hours for which a full-time employee is paid.” (Aa074). He then asserted that
there is “nothing in Article 12 requiring an officer to be paid at 100% of their
pay while on worker’s compensation” and that the provision only says “pay”
as opposed to “full pay” or “full rate.” Id. He therefore contended that “if an
officer is being paid at a lower rate due to being on worker’s compensation,
that is the rate to be paid for the Holiday.” Id. The County Administrator
similarly argued that the County’s position was consistent with past practice.
Id. Lastly, the County Administrator set forth a chart listing the holidays that
occurred during CPO Adamopoulos’s worker’s compensation leave asserting
that she was paid for each holiday directly by the County at the rate of 100%
during her first sixty (60) days of worker’s compensation leave, and then
through her periodic worker’s compensation payments, or temporary total
disability (“TTD”) payments, at a rate of 70%, for the remaining time she out
on injury leave:

1/17/22 (MLK Day) — This was paid as part of the check dated
2/2/22
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2/21/22 (President’s Day) - This was paid as part of the check
dated 3/16/22

4/15/22 (Good Friday) - This was a part of TTD payment of
Check issued 4/22/22

4/17/22 (Easter Sunday) — Not only was this a part of the TTD
payment of Check issued 4/22/22, this
is not a recognized holiday for which
payment could be owed. The contract
provides only the rate to be paid if an
officer works Easter Sunday, it does
not provide this as a paid holiday

7/4/22 (4™ of July) - This was a part of TTD payment of Check
issued 7/15/22

9/5/22 (Labor Day) - This was a part of TTD payment of Check
issued 9/9/22

10/10/22 (Columbus Day) - This was a part of TTD payment of
Check issued 10/21/22

11/8/22 (Election Day) - This was a part of TTD payment of
Check issued 11/18/22

11/11/22 (Veteran’s Day) - This was a part of TTD payment of
Check issued 11/18/22

11/24/22 (Thanksgiving) - This was a part of TTD payment of
Check issued 12/2/22

12/25/22 (Christmas Day) - This was a part of TTD payment of
Check issued 12/30/22

1/1/23 (New Year’s Day) - This was a part of TTD payment of
Check issued 1/20/23

1/16/23 (MLK Day) - This was paid as part of TTD payment of
Check issued 1/20/23”

7
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(Aa074-075).

County Administrator Fiure attached three (3) exhibits to the written
denial at Level Three (referred to in the Level Three decision as attachments
A through C). (Aa076-078) The first attachment, Attachment A, is CPO
Adamopoulos’s pay stub for the pay period ending 1/19/22, which included
MLK Day of 2022, and the second attachment, Attachment B, is her pay stub
for the period ending 3/2/22, which covered President’s Day. (Aa076-077).
The corresponding pay checks were issued directly by the County as
Adamopoulos was still receiving her regular salary directly from the County
as they fell within the first 60-days of her worker’s compensation leave.
(Aa059). Notably, neither of the pay stubs indicate “Holiday” pay in the
description of earnings section. (Aa076-077).

The third attachment to the Level Three denial letter, Attachment C, is
a list of all the TTD payments CPO Adamopoulos received while out on
worker’s compensation leave. (Aa078). This period covered from 3/14/22 to
1/19/23. 1d. But for the first and last payment on that list, each TTD payment

was for an identical amount of $1,936.28. Id.

2 Article 34 of the Union’s CNA with the County provides for 60-days of full pay for an officer who is
injured while on duty. (See Plaintiff’s Exhibit A, Article 34).

8
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PBA 258 disputed the contentions made by the County Administrator
in the Level Three decision, principally, that CPO Adamopoulos received
holiday pay for the holidays that occurred while she was out on work-related
injury leave. (Aa080-081). Thus, on March 24, 2023, a Request for
Submission of a Panel of Arbitrators was filed with PERC. 1d. After the
arbitration assignment was made, the parties proceeded to a hearing on August
15, 2023 before Arbitrator James M. Cooney, Esq. (Aa084). At the hearing,
the Union presented the testimony of PBA 258 President, Matthew Stillwell
and CPO Adamopoulos. Id. In turn, the County presented the testimony of
Director of Personnel, Robert Greitz, along with County Chief Financial
Officer, Julie N. Tarrant. Id. Thereafter, the parties submitted closing
arguments in writing. 1d.

On December 26, 2023, Arbitrator Cooney issued his award. (Aa083-
101). Arbitrator Cooney ruled that the Union met its burden of proof, that the
County violated Article 12 with respect to CPO Adamopoulos and her
entitlement to holiday pay, that the County comply with Article 12 moving
forward, and that the County promptly compensate CPO Adamopoulos for all
holidays that occurred while she was on workers compensation leave at 100

percent of her regular rate of pay. (Aa099).
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In brief, Arbitrator Cooney found that Article 12 of the parties’ contract
was clear and unambiguous and thus concluded that CPO Adamopoulos was
entitled to holiday pay for all holidays that occurred while she was out on
work-related injury leave. (Aa096). The Arbitrator further ruled that the
workers’ compensation statute and its exclusivity provision did not preempt

the recovery sought by the Union in this matter, pursuant In re IFPTE Local

195, 88 N.J. 393 (1982), which provides, in part, that the mere existence of a
statue or regulation related to a given term or condition of employment does
not automatically preclude negotiations. (Aa096-097).

Arbitrator Cooney further stated that the County had not cited any
authority providing that an employee surrenders contractual benefits not
related to compensation for an injury covered by workers’ compensation
benefits while out of work on such leave. (Aa097). He asserted that the Union
was not seeking compensation for CPO Adamopoulos as payment for her
work-related injury, but it instead sought a contractual benefit available to all
members covered by the CNA. Id. He therefore found that New Jersey’s
Workers” Compensation Act did not preempt the subject matter of the Union’s
grievance. 1d.

Lastly, Arbitrator Cooney determined, based on the underlying record

and the CNA in question, that CPO Adamopoulos was not paid any of her

10
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holiday pay and she was entitled to such payments at 100 percent of her
regular rate of pay (Aa098).

On or about March 15, 2024, the County filed an application to vacate
the award rendered by Arbitrator Cooney (Aa003). On that front, the County
seemingly abandoned its argument that CPO Adamopoulos actually received
holiday pay for the holidays in question, at 70 percent or otherwise, and
instead argued that the relief afforded by the Arbitrator is preempted by the
exclusivity provisions of the state’s workers’ compensation laws. (Aa003-
009). Nor did the County take exception to the Arbitrator’s finding that Article
12 of the CNA is clear and unambiguous. Id. (See also Aa096). The Union
opposed the County’s application and thus sought confirmation of the award
contending that the grounds to vacate the same under the relevant statute did
not exist. (Aal02-105).

Following submission of briefs, oral argument was conducted before
the Hon. Francis R. Hodgson, Jr., J.S.C., on April 26, 2024. (1T).? On that
same date, Judge Hodgson, having placed his findings and reasoning on the
record, issued an Order granting the County’s Order to Show Cause, thereby

vacating the arbitration award. (Aa001-002). In short, the Judge found that

3 The transcript in this matter only contains one (1) volume. “1T” refers to the transcript of the oral argument
conducted before the Honorable Francis R. Hodgson, Jr., J.S.C., on April 26, 2024.

11
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Arbitrator Cooney’s decision should be vacated as being procured by undue

means and against public policy, holding that the award was in conflict with

the Workers’ Compensation Act and the calculation of temporary benefits.

(1T:32:23 to 33:5). Consequently, the Plaintiff filed a Notice of Appeal with

this Honorable Court on May 29, 2024. (Aal129-131).

III. JUDGE HODGSON’S DECISION

As noted, Judge Hodgson rendered his decision on the record at the

April 26, 2024 order to show cause hearing. After citing the relevant law

governing the applicable standard for vacating/ confirming arbitration award,

the Judge stated the following:

“Here the issues raised are whether the officer is
entitled to additional payments for holiday pay over
the -- over what was calculated under the temporary
disability for Workers' Compensation Act. All
contracts are subject to the Workers' Compensation
Act unless express terms provide otherwise. See
N.J.S.A. 34:15-9. Temporary disability benefits are
paid in lieu of salary, and that's Young v. Western
Electric Company, Incorporated, 96 N.J. 220, 226

23 (1984).”
(1T:30:15-24).

The Judge then continued:

“Quote, ‘The purpose of temporary disability
benefits is to provide an individual who suffers a
work-related injury with a partial substitute for loss
of current wages.” And that's Cunningham v.
Atlantic States Cast Iron Pipe Company, 386 N.J.

12



FILED, Clerk of the Appellate Division, December 16, 2024, A-002974-23

Super. 423,428 (N.J. Super. Ct. App. Div.), quoting
Ort v. Taylor Wharton Company, 47 N.J. 198, 208
(1966), where certification was denied at 188 N.J.
492 (2006).”

(1T:30:25 to 31:7).
The Court went on to state that the “receipt of such (temporary
disability benefits), however, is keyed to the loss of wages occasioned by the

work-related injury. See Young v. Western Electric Company, 96 N.J. 220,

226 (1984), noting that temporary disability is paid in lieu of lost wages
(citation omitted) where the Court stated, quote, ‘temporary disability
represents a partial substitute for loss of current wages.” See also Gorski v.
Town of Kearny, 236 N.J. Super 213, 215 (N.J. Super Ct. App. Div. 1989),
where the court stated that, quote, ‘temporary disability benefits are paid in
lieu of a salary.”” (1T:31:8-18).

Judge Hodgson then referenced a particular statute and regulation he
deemed relevant. The first, was N.J.S.A. 34:15-12, where the Court stated,
“Wages shall be calculated by dividing the number of days the worker was
actually employed into the total amount the employer earned during the
proceeding [sic] six months.” (1T:32:7-10). He then turned to N.J.A.C. 12:56-
5.2, which states, “All the time the employee is required to be at his or her
place of work or on duty shall be counted as hours worked,” and “Nothing in

this chapter requires an employer to pay an employee for hours the employee

13
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1s not required to be at his or her place of work because of holidays, vacation,
lunch hours, illness and similar reasons.” (1T:32:14-22). The Judge then
rendered his conclusion:

“For the foregoing reasons, it is this Court's
conclusion that the arbitrator's decision should be
vacated as being procured by undue means and
against public policy. That is, it is contrary to, and
in conflict with, the Workers' Compensation Act
and the calculation of temporary benefits. The Act
provides for temporary benefits to be provided in
lieu of salary that's calculated from the previous 26
weeks. That is what was done here. The Court
further finds that the Department of Corrections was
not required to pay for additional hours because of
holidays. That these were all calculated and
calculated  properly under the  Workers'
Compensation Act for the previous 26 weeks. So
I'm going to grant defendant's application.”

(1T:32:23 to 33:11).

IV. STANDARD OF REVIEW

Because the decision to vacate an arbitration award is a matter of law,
appellate review of a trial judge's decision to order vacation of any such award

18 de novo. See Yarborough v. State Operated Sch. Dist. of City of Newark,

455 N.J. Super. 136, 139 (App. Div. 2018) (citing Minkowitz v. Israeli, 433

N.J. Super. 111, 136 (App. Div. 2013)).
New Jersey law encourages the use of arbitration to resolve labor-

management disputes. See, e.g., N.J.S.A. 34:13A-2 (declaring State’s “best

14
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interests...are served by the prevention or prompt settlement of labor

disputes” in the public sector); Scotch Plains-Fanwood Bd. of Educ. v. Scotch

Plains-Fanwood Educ. Ass’n, 139 N.J. 141, 149 (1995) (“Our courts view

favorably the settlement of labor-management disputes through arbitration.”).
Arbitration is “an integral part of our economic life and welcomed as a

practical and expeditious means of disposition of industrial disputes.” Jersey

Cent. Power & Light Co. v. Local Union No. 1289 of the Int’] Bhd. of Elec.

Workers, 38 N.J. 95, 103-04 (1962). Moreover, arbitration is “meant to be a

substitute for and not a springboard for litigation.” Local No. 153, Office &

Prof’l Employees Int’l Union v. The Trust Co. of N.J., 105 N.J. 442, 449

(1987). Arbitration should spell litigation’s conclusion, rather than its

beginning. County Coll. Of Morris Staff Ass’n v. County Coll. Of Morris, 100

N.J. 383, 390 (1985).
To ensure that finality, as well as to secure arbitration’s “speedy[ ] and

inexpensive” nature, Scotch-Plains Fanwood Bd. of Educ., supra, 139 N.J. at

149, there exists a “strong preference for judicial confirmation of arbitration

awards,” Weiss v. Carpenter, Bennett & Morrissey, 143 N.J. 420, 442 (1996).

Indeed, “the role of the courts in reviewing arbitration awards is extremely

limited and an arbitrator’s award is not to be set aside lightly.” State, Dept. of

15
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Corrections v. Int’l Fed’n of Prof’]l & Technical Eng’rs, Local 195, 169 N.J.

505, 513 (2001).
Thus, in public sector arbitration, courts will accept an arbitrator’s

award so long as the award is “reasonably debatable.” See, e.g., Bd. of Educ.

of Alpha v. Alpha Educ. Ass’n, 188 N.J. 595, 603 (2006). In brief, statutory

and decisional law make clear that policy considerations favor finality and
circumscribed judicial involvement in respect of arbitration proceedings. New

Jersey Turnpike Authority v. Local 196, I.LE.P.T.E., 190 N.J. 283, 292 (2007).

The substantial deference New Jersey courts provide arbitral decisions

corresponds with federal jurisprudence. See, e.g., Int’l Fed’n of Prof’l &

Technical Eng’rs, supra, 169 N.J. at 513-14. Nearly a half-century ago, the

United States Supreme Court, in the “Steelworkers Trilogy,” established two
time-honored principles: (1) policy favors efficient settlement of labor
disputes through arbitration; and (2) judicial involvement in such disputes

should be limited. New Jersey Turnpike Authority, supra, 190 N.J. at 292-93.

Well-settled rules therefore command that a “court may not overrule an
arbitrator’s decision simply because the court believes its own interpretation

of the contract would be the better one.” W.R. Grace & Co. v. Local Union

759, Int’l Union of the United Rubber, Cork, Linoleum & Plastic Workers of

Am., 461 U.S. 757, 764 (1983) (quoting Steelworkers v. Enterprise Wheel &

16
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Car Corp., 363 U.S. 593, 596 (1960)). When the parties include an arbitration
clause in their collective bargaining agreement, they choose to have
disputes...resolved by an arbitrator.” Id.

New Jersey legislation underscores the limited judicial review of
arbitration awards. The New Jersey Arbitration Act, N.J.S.A. 2A:24-1 to -11,
which applies to arbitration and disputes “arising from a collective bargaining
agreement,” N.J.S.A. 2A:24-1.1, permits Courts to vacate an arbitration award
in the following circumstances:

a. Where the award was procured by corruption,
fraud or undue means;

b. Where there was either evident partiality or
corruption in the arbitrators, or any thereof;

c. Where the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon
sufficient cause being shown therefore, or in
refusing to hear evidence, pertinent and material
to the controversy, or of any other misbehaviors
prejudicial to the rights of any party;

d. Where the arbitrators exceeded or so imperfectly
executed their powers that a mutual, final and
definite award upon the subject matter submitted
was not made.
[N.J.S.A. 2A:24-8.]
Additionally, the United States Supreme Court articulated a public

policy exception in W.R. Grace & Co., supra, holding that Courts may not
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enforce collective bargaining agreements that are contrary to “well defined
and dominant” public policy. 461 U.S. at 766. The New Jersey Supreme Court
also has recognized a public policy exception that permits the vacation of an
arbitration award. Specifically, the New Jersey Supreme Court held that a
Court “may vacate an award if it is contrary to existing law or public policy.”

Bd. of Educ. of Alpha, supra, 188 N.J. at 603. The New Jersey public policy

exception requires “heightened judicial scrutiny when an arbitration award
implicates a clear mandate of public policy.” Weiss, supra, 143 N.J. at 443. A
Court may vacate such an award provided that the “resolution of the public-
policy question” plainly violates a clear mandate of public policy. Ibid.
Reflecting the narrowness of the public policy exception, that standard for

vacation will be met only in “rare circumstances.” Trentina Printing, Inc. v.

Fitzpatrick & Assocs., Inc., 135 N.J. 349, 364 (1994).

V. LEGAL ARGUMENT

I. THE TRIAL COURT’S DECISION TO VACATE
ARBITRATOR COONEY’S AWARD WAS IMPROPER AS THE
ARBITRATOR’S DECISION WAS REASONABLY
DEBATABLE GIVEN THE PLAIN LANGUAGE OF THE
CONTRACT AND THE LACK OF ANY PREEMPTIVE
STATUTE/ REGULATION (Aa001-002; 1T)

In the instant matter, it the Court erred in vacating Arbitrator Cooney’s
award as it was not procured by undue means or otherwise contrary to law,

and it was, at the very least, reasonably debatable. Here, Judge Hodgson

18
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essentially relies upon a few statutory/ regulatory provisions in support of the
vacation of the award at issue, namely, N.J.S.A. 34:15-12, N.J.S.A. 34:15-8,
and N.J.A.C. 12:56-5.2. This analysis “misses the mark™ on several fronts.

First, N.J.S.A. 34:15-12 provides the schedule of temporary disability
payments for an employee who suffers a work-related injury. Notably,
however, and as recognized by Arbitrator Cooney, the Union was never
challenging the temporary disability payments made by the County in this
matter. Nor was the Union seeking additional compensation as a result of the
work-related injury sustained by CPO Adamopoulos. Instead, the Union was
merely seeking to enforce the plain working of its CNA with the County, that
provides for the payment of Holiday Pay for “each full-time officer covered
by’ the Union’s contract with the County. (Aa048). In particular, the Union
only sought such benefits upon CPO Adamopoulos’s return to full duty
following her injury leave, as its been the County’s practice of providing such
holiday pay upon a Union member’s return from a period of leave. (Aa088,
Aal22, & Aal24).

Judge Hodgson’s reliance on N.J.A.C. 12:56-5.2 is also misplaced as
that regulation is not preemptive. In fact, a close reading of that regulation

indicates quite the opposite, that there is nothing in the applicable regulatory
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scheme preventing the employer’s payment of holiday pay to an employee.
That provision provides as follows:

(a) All the time the employee is required to be at his

or her place of work or on duty shall be counted as

hours worked.

(b) Nothing in this chapter requires an employer to

pay an employee for hours the employee is not

required to be at his or her place of work because of

holidays, vacation, lunch hours, illness and similar
reasons.

NJ.A.C. 12:56-5.2.

A plain reading of the language above demonstrates that it is not a
preemptive regulation, for purposes of this matter. Instead, it simply provides
that “nothing in this chapter requires an employer to pay an employee for the
hours the employee is not required to be at his or her place of work because
of holidays...” Id. Here, the Union is not relying upon the workers
compensation statutes/ regulations nor the wage and hour statutes/ regulations
in support of its argument that the County is obligated to remit holiday pay to
CPO Adamopoulos for the time period in question. More notably, the

regulation provides that “nothing in this chapter” requires an employee to

remit holiday pay to an employee that is not at work. Id. (emphasis added).
Such language, on its face, is not preemptive. Accordingly, nothing in that

regulation precludes an employer from entering into a CNA with the duly
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certified employee representative regarding the payment of holiday for “each
full-time officer covered by” the terms and conditions of the Union’s contract
with the County. (Aa048).

Arbitrator Cooney appropriately recognized that the relief sought by the
Union in the underlying grievance was not preempted by statute or any other
provision in the law. More specifically, the Arbitrator ruled that the workers’
compensation statute and its exclusivity provision did not preempt the

recovery sought by the Union in this matter, pursuant to In re IFPTE Local

195, 88 N.J. 393 (1982), which provides, in part, that the mere existence of a
statue or regulation related to a given term or condition of employment does
not automatically preclude negotiations. (Aa096-098). Thus, Arbitrator
Cooney, in his decision, recognized that preemption was an issue and properly
analyzed and rejected the County’s argument in that regard.

To that end, after rendering a determination on the plain language
aspect of the contractual dispute, the Arbitrator stated, “[n]otwithstanding the
above, I still must consider the County’s argument that the New Jersey
Workers’ Compensation Act preempt the Article 12 contract language.”
(Aa096). Arbitrator Cooney then adequately addressed and rejected the
County’s preemption/ exclusivity argument in a manner that did not run afoul

of N.J.S.A. 2A:24-8. In that regard, the Arbitrator stated the following:
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“In the case at hand, the County cites the exclusivity
provision of the New Jersey Workers’
Compensation Act. There is no question that the
statute provides for the sole manner in which
workers are to be compensated for their job-related
injuries. Thus, an injured worker ‘is barred from
maintaining a common-law negligence action’
against their employer for work-related personal
injuries. New Amsterdam Casualty Co. v.
Popovich, 18 N.J. at 225.

However, the County has not cited any authority
providing that an employee surrenders contractual
benefits not related to compensation for an injury
covered by workers’ compensation benefits.
Notably, the Union’s grievance in_his case does
not seek compensation to Grievant as payment for
her__work-related _injury, but _rather _seeks
contractual benefits available to all employees
covered by the collective negotiations agreement.
Therefore, I find that the New Jersey Workers’
Compensation Act does not preempt the subject
matter of the Union’s grievance.”

(Aa0097). (emphasis added).

As demonstrated above, the Arbitrator recognized that the Union was
seeking to enforce a contractual benefit provided to “Each full-time Officer
covered by (the) Agreement.” (Aa048). At no point has the Union contended
that CPO Adamopoulos was not properly paid her workers’ compensation
benefits while she was out on work-related injury leave. The Union’s position

has consistently been that CPO Adamopoulos is entitled to holiday pay under
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Article 12 of the CNA, regardless of whether or not she was out on workers’
compensation leave.

The Arbitrator’s award in the underlying matter also does not conflict
with N.J.S.A. § 34:15-8. (Election surrender of other remedies). Rather,
N.J.S.A. § 34:15-8, provides the exclusive remedy by which an employee may

recover for injuries caused by workplace negligence. Smith v. Exxon Mobil

Corp., 374 F. Supp. 2d 406, 424 (D.N.J. 2005). (emphasis added). In
particular, the New Jersey Worker’s Compensation Act provides
“compensation for personal injuries to, or for the death of, such employee by
accident arising out of and in the course of employment.” See N.J.S.A. §
34:15-7.

Here, the Union did not seek compensation for a work-related personal
injury suffered by CPO Adamopoulos. Conversely, the Union sought a benefit
contractually provided by the County to each full-time officer employed
thereby. The Union never contended that the County miscalculated CPO
Adamopoulos’s temporary disability benefits. It merely sought to enforce the
clear and unambiguous language in Article 12 of its CNA with the County
upon CPO Adamopoulos’s return to full duty. Arbitrator Cooney correctly

recognized this and his ultimate determination was legally sound. As such,
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Judge Hodgson erred by vacating the award in question as there is no
preemption to the relief awarded by Arbitrator Cooney.

Further undercutting Judge Hodgson’s decision is the method as to how
the County remits holiday pay while one is out on leave. By way of
background, the County and the Union are parties to an arbitration award

entitled In the matter of Arbitration between Ocean County and PBA Local

258, Docket Number AR-2018-459. (Aal09-120). That matter involved a
dispute over whether the County violated the parties CNA when it withheld
Holiday Pay from two (2) Union members, one who was out on unpaid
medical leave (non-work related injury leave) and the other who was out on
unpaid family leave (Aal(09-110). Ultimately, the arbitrator in that case
determined that Article 12 was clear and unambiguous and contained no
language requiring officers to be in active payroll status either immediately
before or after a holiday, or to otherwise have “accountable time” to be
eligible for holiday pay.* (Aal15-118).

As demonstrated by that award, the County will remit holiday pay to
officers on leave upon their return from such leave. (Aalll-112). In

particular, the County will include payment for holidays in one’s first

4 Unlike in the instant matter, in the prior arbitration (AR-2018-459) the County conceded that the officers
were not being paid holiday pay while on leave because they were not in “active status” during the pendency
of their non-work-related medical leave and thus did not have “accountable time” both immediately prior to
and after the holidays in question. (Aal14).
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paycheck upon their return from leave. This practice is demonstrated in some
of the pay stubs for CPO Adamopoulos included in the underlying record.
(Aal22 & Aal24). The first, which covered the pay period ending on May 13,
2020, was CPO Adamopoulos’s first pay after returning from maternity leave
after having her first child, as per her testimony. (Aal22). As demonstrated
by that pay stub, she received payment for 72 hours of holiday pay at her
regular rate, accounting for nine (9) holidays that occurred while she was on
maternity leave.

Similarly, CPO Adamopoulos testified that the pay stub for the period
ending August 18, 2021, was her first paycheck following her return from
maternity leave for her second child. (Aal24). That stub demonstrates that she
was paid for 40 hours of holiday pay at her regular rate for the five (5) holidays
that occurred during her second maternity leave. Id. It logically follows that
had the County actually paid CPO Adamopoulos holiday pay for the holidays
that occurred while she was worker’s compensation leave, it would have
simply paid her upon her return from work. Moreover, the grievance was filed
shortly after she returned from workers’ compensation leave when she
realized that the County had not paid her for the holidays that occurred while
she was on leave as such payments were not included in her check upon her

return to work as it had been after she returned from maternity leave in earlier
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years. Id. (See also, Aa088-089). Thus, the Union and CPO Adamopoulos had
anticipated that she would be paid the holiday pay in question upon her return
to full-duty, consistent with how the County has historically made such
payments.

In conclusion, Arbitrator Cooney’s decision that the workers’
compensation statutes do not preempt the relief sought by the Union in this
matter was not procured by undue means. He properly addressed the County’s
preemption argument and determined that the Workers Compensation Act
does not preclude the contractual benefits pursued by the Union in this action.
Given his decision that no statute preempted the relief sought by the Union,
his decision was appropriate based on the clear and unambiguous language in
Article 12 of the parties’ contract. Arbitrator Cooney’s award, at the very
least, is reasonably debatable, and should have been affirmed by the Court
below. As such, the decision of Judge Hodgson vacating the award must be

reversed.

V1. CONCLUSION

For all the foregoing reasons, it is evident the Trial Court erred in
vacating the arbitration award rendered by Arbitrator Cooney as the latter’s

decision did not run afoul of N.J.S.A. 2A:24-8 and was reasonably debatable.
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As such, the Trial Court’s determination to vacate the arbitration award issued
by Arbitrator Cooney must be reversed and said award must be reinstated/
confirmed.

Respectfully Submitted,

CRIVELLI, BARBATI, & DeROSE, LLC
Attorneys for Appellant, PBA 258

By: /s/ Michael P. DeRose
MICHAEL P. DeROSE, ESQ.

Dated: December 16, 2024

27



FILED, Clerk of the Appellate Division, January 29, 2025, A-002974-23

POLICEMEN’S BENEVOLENT : SUPERIOR COURT OF NEW

ASSOCIATION LOCAL 258, ; JERSEY
: APPELLATE DIVISION
Appellant,
DOCKET NO.: A-002974-23T4
v.
: ON APPEAL FROM AN ORDER
COUNTY OF OCEAN, : ENTERED BY THE SUPERIOR
: COURT OF NEW JERSEY,
Respondent. : OCEAN COUNTY, LAW

DIVISION, CIVIL PART

SAT BELOW: HON. FRANCIS
R. HODGSON, JR., A.J.S.C.

BRIEF OF RESPONDENT,
OCEAN COUNTY, DEPARTMENT OF CORRECTIONS,
IN OPPOSITION TO APPELLANT’S NOTICE OF APPEAL

On the Brief:
ROBERT D. BUDESA, ESQUIRE
ATTORNEY ID# 007531973
BERRY, SAHRADNIK, KOTZAS & BENSON
212 HOOPER AVENUE
TOMS RIVER, NJ 08754
732-349-4800 Telephone
732-505-9288 Facsimile
EMAIL: rbudesa@bskb-law.com
ATTORNEYS FOR RESPONDENT
OCEAN COUNTY, DEPARTMENT OF CORRECTIONS




FILED, Clerk of the Appellate Division, January 29, 2025, A-002974-23

TABLE OF CONTENTS
Page
TABLE OF AUTH ORI T E S . oot aeans 3
PRELIMINARY ST ATEMENT ...ttt e e 5
STATEMENT OF FACTS & PROCEDURAL HISTORY ..vvviiiiii i, 7
LEGAL ARGUMEN T . ot e e e e e e, 12
1. JUDGE HODGSON’S DECISION CLEARLY
ANALYZED THE STANDARD OF REVIEW
TO OVERTURN AN ARBITRATOR’S DECISION.......ccevve...... 12
II. JUDGE HODGSON’S DECISION CLEARLY
AND APPROPRIATELY ANALYZED THE
RELEVANCE AND APPLICABILITY OF THE
WORKERS’ COMPENSATION LAWS OF THE
STATEOFNEWIJERSEYTOTHISCASE...cooviiiiiiiii, 16
1. CALCULATION OF THE TEMPORARY
DISABILITY WEEKLY BENEFITS PAID
WAS CORRECT IN THIS INSTANCE.............. e, 19
IV. ARTICLE 12 OF THE COLLECTIVE
BARGAINING AGREEMENT IS NOT
APPLICABLE IN THISINSTANCE. ..o, 22
CON LU STON . oottt e e e e e e e e, 27



FILED, Clerk of the Appellate Division, January 29, 2025, A-002974-23

TABLE OF AUTHORITIES

Authority Brief Page Number

Case Law

Arcell v. Ashland Chemical Co., Inc.,
152 N.J. Super. 471,378 A.2d 53 (L. 1977)cneieiiiiii e, 17

Linden Board of Education v. Linden Education
Association ex. rel. Mizichko, 202 N.J. 268 (2010).......ccevviiiiiiiiiiiiiiinnnns 12

0Old Bridge Tp. Ed. of Educ. V. Old Bridge Educ. Ass’n,
08 NLJ. 523, 527 (1085 ettt 13

PBA Local 160 v. Twp. of North Brunswick,
272 N.J. Super. 467, 474 (App. Div. 1994). ..o 13

Policemen’s Benev. Ass’n v. City of Trenton,
205 N.J. 422, 428 (201 1) euuiiiiiii it 12

Rivera v. Green Giant Co., 93 N.J. Super. 6,
224 A.2d 505 (A.D. 1966),
certification granted 48 N.J. 443, 226 A.2d 432,

affirmed 50 N.J. 284,234 A.2d 393 ..o 17
United Steelworkers v. Enter. Wheel & Car Corp.,

363 U.S. 593,597 (1960)......ccceviiiiiiniinannnn. e 13
Statutes

NS A 2A:24-T 10 =1Lt 12
N S A, 2 A 248 5,13
N S A Bl -8 i e 17,22
N S A, 34150 i 16, 17



FILED, Clerk of the Appellate Division, January 29, 2025, A-002974-23



FILED, Clerk of the Appellate Division, January 29, 2025, A-002974-23

PRELIMINARY STATEMENT

Defendant, Ocean County Department of Corrections (hereinafter “County of
Ocean”), is filing this Brief in response to the Appeal and Brief filed by the plaintiff,
Policemen’s Benevolent Association Local 258 (hereinafter “the Union”) seeking
the reversal of the Order (Aa001) entered by the Honorable Francis R. Hodgson, Jr.,
A.J.S.C., vacating the Arbitration Award (Aa082) that was previously entered by
Arbitrator, James M. Cooney, Esq., dated December 26, 2023.

In said Arbitration Award (Aa082), the Arbitrator upheld the grievaﬁce filed
by the Union on behalf of Corrections Officer Maria Adamopoulos seeking payment
for holidays that occurred during the time that Officer Adamopoulos was out on an
authorized workers’ compensation leave due to contracting extended COVID.

Although arbitration awards are intended to streamline disagreements
between the parties in a contractual setting, this award upholding the grievance must
be vacated and reversed pursuant to the provisions of N.J.S.A. 2A:24-8. The
Arbitration Award (Aa082) misinterpreted the express wording of the collective
negotiations agreement (Aa012) and, furthermore, ultimately disregarded workers’
compensation laws of the State of New Jersey which are controlling in this instance.

As a result of these errors, the arbitration finding and award was not a “reasonably
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debatable” interpretation of the collective negotiations agreement as it relates to the
issue to be decided.

It is clear according to the law that the Arbitrator had exceeded his powers
and the Arbitration Award (Aa082) was procured by undue means as recognized by
Judge Hodgson and he correctly ruled that the Arbitration Award had to be reversed
and an Order (Aa001) was entered finding that the County of Ocean paid the
plaintiff, Maria Adamopoulos, appropriately for her time that she was out of work
due to a workers’ compensation injury. Further, he correctly found that payment of

monies in addition to the temporary disability amounts paid would be prohibited.
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STATEMENT OF FACTS & PROCEDURAL HISTORY

The relevant issue raised by this Appeal is whether the plaintiff is entitled to
monies for holidays that occurred while she was out on workers’ compensation leave
over and above the amount of temporary compensation that she received as a
substitute for her salary in accord with workers’ compensation laws of the State of
New Jersey.

The County of Ocean and the Union are parties to collective negotiations
agreements that were in effect from July 1, 2019 through June 30, 2022 and, then
again, from July 1, 2022 through June 30, 2025 (Aa012). The sections of the
collective negotiations agreement that are applicable to this grievance are Article 12,
entitled “Holidays” which reads in part (Aa023): “Each full-time Officer covered
by this Agreement shall enjoy the following holidays with pay, to be observed on

the dates specified each January by the Board of Commissioners:

Group A Group B

Christmas Day Columbus Day

New Year’s Day Veteran’s Day
Thanksgiving Day General Election Day
July 4% Martin Luther King Day
Memorial Day Presidents Day

Labor Day Good Friday
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Should the Board of Commissions designate a different date for the County
celebration of New Year’s Day, July 4™ and Christmas, said designation shall not
apply to members of the Bargaining unit”.

That section then proceeds to set forth how pay will be calculated for holidays.

The other section which is applicable is Article 34, entitled “On The Job Injury
Policy” which reads in relevant part as follows (Aa034):

“The County’s on the job injury policy as it affects
Officers represented by PBA Local 258 shall provide that
when an injury occurs on the job the affected Officer shall
be covered for up to sixty (60) days at full pay. All other
existing County policies relating to on the job injury
benefits shall be continued.”

This full pay provision could be extended to a total of one (1) year if the
employee were “traumatically injured due to a violent attack by an individual(s)”.
However, that portion of the on the job injury policy is not relevant in this instance
since Officer Adamopoulos was out of work due to extended COVID.

On or about February 15, 2023, the Union submitted a request to Warden
Valenti for payment for holidays during the period of time that Officer Adamopoulos
was out of work on workers’ compensation leave which extended for approximately
one (1) year (January 2022 to January 2023) (Aa067). The Warden had indicated

that this was a contract question (Aa070) and forwarded the request to Robert Greitz,

Director of Employee Relations, (Aa071) and, in accord with the provisions of the

8
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contract, the request was ultimately denied by the County Administrator, Michael
Fiure (Aa074), which led to the next level which was arbitration and was advanced
thereto in accord with the request for submission of a panel of arbitrators (Aa079).

On April 5, 2023, the matter was assigned to James M. Cooney, Esq., and a
hearing was held via online video conference (Zoom) on August 15, 2023. During
the hearing, the County of Ocean maintained the position that Officer Adamopoulos
was only entitled to payments as set forth in the workers’ compensation statutes, that
being 70% of her average weekly wage as calculated for the twenty-six (26) weeks
prior to her injury and absence from work.

Further, the County of Ocean relied on the clear mandates of the workers’
compensation statutes and pointed out that, if the Officer felt that the temporary
disability pay amount was improperly calculated, jurisdiction to determine that issue
was with the Workers’ Compensation Court and not subject to erroneous contract
interpretation as is being urged by the Union.

In that regard, the Union indicated that the Officer was not paid holiday pay
during the year thét she was out of work and, therefore, pursuant to Article 12
(Aa023), “Holidays”, Officer Adamopoulos must be reimbursed for same during the

period of her authorized workers’ compensation leave.
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On December 26, 2023, Arbitrator James M. Cooney, Esq., issued his award
(Aa082) and found that Article 12 (Aa023) of the contract between the parties was
violated by the County of Ocean and that Officer Adamopoulos should receive her
full pay for those holidays that she missed while being out on an approved workers’
compensation leave. He further ruled that the County of Ocean must in the future
adhere to this finding for all similarly situated employees.

It is the County of Ocean’s position that Arbitrator Cooney’s findings were
erroneous in that the referenced contract provision had no bearing on the amount of
money that was to be paid to Officer Adamopoulos while she was on workers’
compensation leave and that the amount that she was paid was in accord with
workers’ compensation statutes and was in the appropriate amount.

On or about March 15, 2024, the County of Ocean filed a Verified Complaint
and Order to Show Cause seeking to overturn the erroneous finding of Arbitrator
Cooney which was opposed by the Union (Aa003).

Briefs were submitted by the respective parties and oral argument was
conducted before the Honorable Francis R. Hodgson, Jr., A.J.S.C., on April 26,
2024. Judge Hodgson, after reviewing the submissions of the parties as well as oral
argument, rendered his decision (Aa001) on that date vacating the Arbitration Award

correctly finding that Arbitrator Cooney’s decision was inappropriate since it was

10
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procured by undue means and it was against public policy as well as being in conflict
with the mandates of the Workers’ Compensation Act regarding calculation of
temporary disability benefits that would be received by an employee who was absent
from work due to a workers’ compensation injury.

As a result of this decision, plaintiff filed a Notice of Appeal with the

Appellate Division on May 29, 2024 (Aal29).

11
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LEGAL ARGUMENT

I JUDGE HODGSON’S DECISION CLEARLY ANALYZED THE
STANDARD OF REVIEW TO OVERTURN AN ARBITRATOR’S
DECISION

In most instances, courts are deferential in the standard of review when a party

to a collective bargaining agreement has sought to vacate an arbitrator’s award.

Policemen’s Benev. Ass’n v. City of Trenton, 205 N.J. 422, 428 (2011). Further,

the court in Linden Board of Education v. Linden Education Association ex. rel.

Mizichko, 202 N.J. 268 (2010) indicated that “an arbitrator’s award will be
confirmed so long as the award is reasonably debatable”. There is strong public
policy to resolve labor-management issues by the use of arbitration and not the courts
since there is indication that it is a fast and inexpensive manner in which to settle
said disputes as opposed to utilizing the courts.

The New Jersey Arbitration Act, N.J.S.A. 2A:24-1 to -11, which is applicable
to the issues relating to this appeal, permits courts to vacate an arbitration award in

the following circumstances:

a. Where the award was procured by corruption, fraud or undue
means;
b. Where there was either evident partiality or corruption in the

arbitrators, or any thereof;

C. Where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause being shown

12
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therefore, or in refusing to hear evidence, pertinent and material
to the controversy, or of any other misbehaviors prejudicial to
the rights of any party;

d. Where the arbitrators exceeded or so imperfectly executed their
powers that a mutual, final and definite award upon the subject
matter submitted was not made.

[N.J.S.A. 2A:24-8]

The phrase “undue means” usually encompasses situations where the

arbitrator has made a mistake of fact or law that is either apparent on the face of the

record or acknowledged by the arbitrator. PBA Local 160 v. Twp. of North

Brunswick, 272 N.J. Super. 467, 474 (App. Div. 1994). In addition, in a public

sector setting, the concept of “undue means” is “greatly enlarged.” Old Bridge Tp.

Ed. of Educ. V. Old Bridge Educ. Ass’n, 98 N.J. 523, 527 (1985).

It is clear from the facts and the content of the Arbitrator’s award that it was
subject to attack since the Arbitrator’s conclusions are not in accord with the holding

in United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 593, 597 (1960)

where the United States Supreme Court held:

...an arbitrator is confined to interpretation and
application of the collective bargaining agreement; he
does not sit to dispense his own brand of industrial
justice. He may of course look for guidance from many
sources, yet his award is legitimate only so long as it
draws its essence from the collective bargaining
agreement. When the arbitrator’s words manifest an

13
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infidelity to this obligation, courts have no choice but to
refuse enforcement of the award.

The Arbitrator’s decision as to eligibility for holiday pay concludes in the

following fashion (Aa082):

The language of Article 12 is clear and unambiguous,
providing in relevant part that Corrections Officers “shall
enjoy the following holidays with pay.” The article lists the
specific holidays for which officers will receive pay.
Notably, there is no contract language stating that an officer
is ineligible for holiday pay, or subject to compensation at a
reduced pay rate, while out on workers’ compensation leave.
Therefore, pursuant to the clear and unambiguous terms of
Article 12, I conclude that the Grievant was eligible for
holiday pay for all holidays that occurred while she was out
on workers’ compensation leave in this case.

Judge Hodgson clearly and appropriately concluded that the Arbitrator’s
award should be overturned due to his failure to analyze and appropriately apply the
mandates of the workers’ compensation laws of the State of New Jersey when he
concluded as follows (1T at Page 32, Lines 23-25 and Page 33, Lines 1-11):

“For the foregoing reasons, it is this Court’s conclusion
that the arbitrator’s decision should be vacated as being
procured by undue means and against public policy. That
is, it is contrary to, and in conflict with, the Workers’
Compensation Act and the calculation of temporary
benefits. The Act provides for temporary benefits to be
provided in lieu of salary that’s calculated from the
previous 26 weeks. That is what was done here. The
Court further finds that the Department of Corrections was
not required to pay for additional hours because of
holidays. That these were all calculated and calculated

14
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properly under the Workers’ Compensation Act for the
previous 26 weeks. So I’'m going to grant defendant’s
application.”

It is submitted that Judge Hodgson’s conclusion is clearly supported by the

facts in this case and the workers’ compensation laws that should have been applied

by the arbitrator which was not done in this instance.

15
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II. JUDGE HODGSON’S DECISION CLEARLY AND
APPROPRIATELY ANALYZED THE RELEVANCE AND
APPLICABILITY OF THE WORKERS’ COMPENSATION LAWS
OF THE STATE OF NEW JERSEY TO THIS CASE

The issue raised herein by the Union is that Officer Adamopoulos should have
received holiday pay in accord with Article 12 (Aa023) while she was absent from
work for an acknowledged workers’ compensation injury, that being the contracting
of long COVID and Arbitrator Cooney erronecously agreed. Judge Hodgson
correctly concluded that there is no doubt that the issues raised regarding pay
treatment are governed by the workers’ compensation laws of the State of New
Jersey and any contract in existence between the parties must be interpreted in accord
with said law.

It is submitted that the provisions of N.J.S.A. 34:15-9 are applicable in this
instance where it is said as follows:

“Every contract of hiring made subsequent to the fourth
day of July, one thousand nine hundred and eleven, shall
be presumed to have been made with reference to the
provisions of this article, and unless there be as a part of
such contract an express statement in writing prior to any
accident, either in the contract itself or by written notice
from either party to the other, that the provisions of this
article are not intended to apply, then it shall be presumed

that the parties have accepted the provisions of this article
and have agreed to be bound thereby”.
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As the court held in Arcell v. Ashland Chemical Co., Inc., 152 N.J. Super.

471,378 A.2d 53 (L. 1977):

“Every employment contract is presumed to have been
made with reference to the prov