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INTRODUCTORY STATEMENT

The Appellant in this case, Frank Bright asks the Court to reverse a $525
penalty issued by the respondent Department of Community Affairs, Bureau
of Inspections and to reverse the Final Agency Decision which affirmed the
initial decision of ALJ Carl Buck III due to the testimony of unreliable
witnesses, the witnesses not being sequestered, discovery not being timely

produced and several other due process violations.

STATEMENT OF FACTS

Bureau of Housing Inspections ( BHI) conducted an inspection of
property located at 218 George Street, New Brunswick, New Jersey on July 19,
2019 and found violations. BHI issued an order to pay inspection fees on July
25,2019.

Appellant requested an appeal on August 6, 2019 by going in person to
the BHI office in Trenton. (Da 27)! (1T19-2)2. This appeal was not
acknowledged by BHI.

Reinspection was conducted on November 10, 2022 and some violations

! Da= Defendant /Appellant Appendix
2 1 T= Transcript of ALJ Hearing Dated 8/15/2023
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were found to be unabated. Appellant was issued a penalty of § 525.
Appellant appealed the penalty and requested a hearing on November 18,

2022. This second appeal was acknowledged by the DCA-BHI.

PROCEDURAL HISTORY

DCA-BHI transmitted the contested case to the Office of Administrative
Law (OAL) on May 12. 2023. The matter was received by the OAL on May
18, 2023.

Appellant sent in a discovery request on July 6, 2023 (Da 52).

A settlement conference was scheduled remotely for July 6, 2023 (Da
54). Appellant timely joined the conference. However, the host hung up on
the meeting without any introduction, discussion or reason for ending the call.
(Da 53).

An in-person hearing was held before Administrative Law Judge Carl
Buck IIT on August 15, 2023.

The record closed on December 11, 2023.

An order extending time to complete the initial decision due to
voluminous caseload was issued on January 25, 2024 ( Da 1-2)

ALJ Carl Buck III issued the initial decision on March, 11, 2024 (Da 3-

23)
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Appellant filed Written Exceptions on March 20, 2024 (Da 24-39)

Respondent filed a response to the written exceptions on March 28, 2024
(Da 40-42)

Final Agency Decision was issued on April 24, 2024 (Da 43-45)

Appellant filed Notice of Appeal to this Court on June 7, 2024 (Da 46-

51)

LEGAL ARGUMENT

L. APPELLANT IS ENTITLED TO DUE PROCESS: DUE
PROCESS WAS VIOLATED IN NUMEROUS WAYS
(Raised Below: 1T )

Material witnesses were not produced for the hearing. Appellant was
not provided with ability to face and cross examine the inspectors who
conducted the inspection and who had personal knowledge of the violations
that were found. No photographic evidence was produced for many of the
violations. Inspectors who did not personally find the violations testified
about the alleged violations. Discovery was not timely provided to Appellant.

Witnesses were not sequestered. Judge appeared late to the hearing.
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II. INSPECTORS WHO PERSONALLY INSPECTED THE
PROPERTY AND FOUND VIOLATIONS WERE NOT
PRODUCED AS WITNESSES
(Raised Below: 1T10-11; Da 28)

Material witnesses Inspector Brown and Inspector Carliese at cell
number 609-577-0425 were never produced for the hearing, despite being the
inspectors who conducted the original inspection and saw the original
violations.

At the hearing, BHI Compliance Officer Carolyn Long testified that the
alleged violations of 2019 were found by Inspector Sean Brown (1T10-11).
Sean Brown did not appear at the hearing on August 15, 2023. Appellant was
not provided with the ability to face and cross examine this witness.

Joe C. at cell number 609-633-6227 was the inspector throughout the
process in 2022 (Da 28) . Joe C. had represented to Appellant that all items
were abated and had requested a walk through on September 6, 2022. Joe C.
was not produced as a witness for the hearing on August 15, 2023 despite
being the inspector with personal knowledge of the condition of the property in
2022. Appellant was not provided with the ability to face and cross examine

this witness.
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IIT. WITNESSES WERE UNRELIABLE
(Raised Below: 1T28-14; 1T29-16)

Inspector Sean Daly was never on location despite his testimony that he
did the inspection on November 10, 2022. (1T28-14) . Inspector Daly
testified that he entered through the front door to the common area because the
front door at issue was not self closing or self locking. (1T29-16). This is not
an accurate statement as a brand new front door costing approximately $10,000

had been installed in 2020 which was self closing.

IV. DCA VIOLATED CIVIL RIGHTS OF APPELLANT BY
VISITING PROPERTY DAYS BEFORE THE HEARING
(Raised Below: 1T99-9)

Inspector Costanzo who testified at the August 15, 2023 hearing was
never a material witness. He never performed an inspection at the property in
question. Instead Mr. Costanzo went “On his own volition” to the property in
question, without verifying the actual property is the property except by
entering the address in an uncalibrated maps computer application (1T99-9).
Mr. Constanzo also unlawfully tried and succeeded in entering the premises by
his own testimony (1T99). DCA has stated that refusing an Inspector to enter
premises while an appeal is pending is acceptable. DCA violated their own

policy, which was provided to the Appellant in writing, by entering the
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property. No violations were written from unauthorized visits, but were being
used to backdate alleged violations from years prior. No evidence exists of
unabated violations except for pictures from 2023 — more than 6 (months) after

the violations were alleged to be found.

V. DISCOVERY WAS NOT TIMELY PRODUCED
(Raised Below: Da 52; 1T21-1; 1T4-15; 1T7-2; 1T111-13;
1T69-7; 1T78-15)

DCA-BHI failed to provide exculpatory evidence and witnesses.
Appellant made a timely discovery request on July 6, 2023 (Da 52) but was not
provided any discovery until a couple of days before the hearing. At the
August 15, 2023 hearing, BHI compliance officer Carolyn Long stated that
exculpatory evidence required an interrogatory (1T21-1). Long also stated
that she gave to Judge three packets of information before the hearing. (1T4-
15) Evidence is to be entered individually and numbered at the hearing.
Evidence should not be provided to the court prior to the hearing.

Long stated that Discovery was sent to Appellant five (5) days before

trial. Long then admitted to not sending Discovery in a timely manner. (1T7-2)
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V1. ALJ JUDGE ERRED BY NOT SEQUESTERING
WITNESSES
( Raised Below: 1T; 1T104-13)

The DCAs witnesses were not removed after their testimony and were
allowed to stay in the courtroom for the entire hearing and were allowed to
hear each other’s testimony. ( 1T104-13) At the request of a party or on the
court's own motion, the court may, in accordance with the law, enter an order
sequestering witnesses. NJRE 615. The purpose of the sequestration rule
is to prevent witnesses from shaping their testimony to match another's and to

discourage fabrication and collusion.

VII. ALJ JUDGE CONDUCTED A PRIVATE INVESTIGATION
OF APPELLANT
(Raised Below: Da 32-39; Da 13)

DCA Witnesses did not prove that the property at issue is the property of
appellant. ALJ judge investigated property ownership (Da 32-39) or C-1 from
the Judge’s ruling (Da 13). ALJ Judge violated Rules of Court by performing
a private investigation of Appellant’s property. Evidence must be presented to

Landlord before the trial and by the parties and not the judge per the Court

Rules or it is inadmissible.
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VIii. ALJ JUDGE VIOLATED FIFTH AMENDMENT BY
DEMANDING FOR APPELLANT TO TESTIFY
(Raised Below: 1T72-5; 1T73-1; 1T143-1)

The ALJ Judge violated the Fifth Amendment by demanding for
Appellant to testify (1T72-5). The Appellant is a pro se litigant and simply
wanted to enter his documents and evidence on the record as an attorney would
do since he was acting as his own attorney. An attorney would not be sworn

in as a witness simply for the purpose of entering evidence on the record.

The ALJ Judge interpreted the Fifth Amendment incorrectly ( 1T73-1)

(1T143-1).

CONCLUSION

For the reasons set forth above, Appellant Frank Bright respectfully
requests that this Court reverse the Final Decision of the DCA, the Initial
Decision of ALJ Carl Buck III and reverse the $525 penalty issued to appellant

by the Bureau of Housing Inspection.

. Al W )

Frank Bright

Dated: November 5, 2024
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PRELIMINARY STATEMENT

Appellant, Frank Brightappealsfrom an April 24, 2024Final Agency
Decision by Respondent, the Department of Community Affairs (Department),
upholdinga November 112022 Noticeof Statutory Violation and Order to Pay
Penalty issued to Bright by the Division of Codes and Standards, Bureau of
Housing Inspection (Bureau). Bright’'s main contention on appeal is that, for a
variety of reasons, he was not afforded due process. Briginguments,
however, are not only largely devoid of citation to any legal source that would
support his right to relief, but the few legal sources upon which he relies are not
applicable to contested hearings in the Office of Administrative Law (OAL)
gererally or, specifically, with regard to the facts of this matter. Regardless,
Bright was afforded all the process he was due through the provision of a full
judicial mechanism with which to challenge the administrative decision in
guestion. Moreover, thBepartment’s Final Agency Decision was not arbitrary,
capricious, or unreasonabtgven the substantial evidence in the record to
support the Department’s findingand, therefore, should accordingly be

affirmed.
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 1

Bright, is the owner 0218 George Street New Brunswick, New Jersey
08901 (“the Property”). (Ra00814)2 The Property is registered withe
Bureauunder the Hotel and Multiple Dwelling Law (HMDL), N.J.S.A. 55:13A
1 to-31. lbid.

Under the HMDL the Commissioner of DCA is authorized “[t]o enter and
inspect, without prior notice, any hotel or multiple dwelling . . . and to make
such investigation as is reasonably necessamy.J.S.A.55:13A6(b). The
Commissioner is further authorized to establish, through regulations, a schedule
for required inspections. N.J.S.A. 58A4-13(a). Those regulations, which
delegate the authority to conduct those inspections to the Bureau of Housing
Inspection, provide that an inspector shall “enter upon and examine and inspect
atall reasonable times any building, enclosure, or premises, or any part thereof

. . for the purpose of determining compliance with” the HMDL and its

iImplementing regulations. N.J.A.C. 5:1010a). “Each multiple dwelling and

each hotel shall be inspected once in every five years.” N.J.A.G1510D).

! Because the Procedural History and Statement of Facts are closely intertwined,
they are being combined and summarized to avoid repetition and for the
convenience of the court.

2 “Ra” refers to Respondent’s Appendix.

2
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On July 19, 2019, the Bureanspecedthe Property.(Ra008014). On
July 25, 2019, the BureasisuedBright an Inspection Report and Orders, ilngf
nineteenviolations of theHMDL (Notice 1) Ibid. No fines were issued with
Notice 1. Ibid. Notice 1 alsonotedthat a reinspection of the property would
take place on or after sixty days from the receipt of the inspection report and
informed Bright that heould request an extension of time to abate or contest
the violations. (Ra01PR13). Bright did not contest Notice 1 nor did he request
an extension. (Dab).

On November 10, 2022, a reinspection of the Property was conducted
(Ra019025). As aresult of the reinspection, on November 10, 2022, the Bureau
issued a Commissioner’s Notice of Statutory Violation and Order to Pay Penalty
(Notice 2). Ibid. Notice 2 found that, of the nineteen violations cited in Notice
1, eight volations remainedinabated, five violations were undetermined, and
six had beerabated.lbid. As a result, Bright was issued a penalty in the amount
of $525. (Ra01920). On November 18, 2022, Bright appedkll aspects of
Notice 2. (Ra026). On Mag2, 2023, the Bureau acknowledged Bright's
reguest for an administrative hearisugd the matter was transferred to the Office

of Administrative Law (OAL) for a hearing. (Ra027).
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A hearing on the matter was held in tB&L beforethe Honorable Carl
V. Buck Ill, A.L.J. on August 15, 2023. (Da&3).2 Carolyn Long, Compliance
Officer 2, and Adam Black, Compliance Officer 1, appeared at the hearing on
behalf of the Bureau and Bright appeared pro se. (1T). During the hearing, the
Bureau presented testimony fr@ean Dalylnspector Multiple Dwelling 2and
Neal Costanzo, Inspector 2, Senior Inspector. (DZ5LT).

Daly conducted the November 10, 2022 reinspection and testified as to
same. SpecificallyDaly testified regarding Violation ID # 4208061the lack
of a selfclosing and selfocking exterior entrance door as required by N.J.A.C.

5:10-19.2(a)8" —which was unabated at the time of the reinspection as evidenced

3“Da” refers to Appellant’'s Appendix and “Db” refers to Appellant’s Brief.

4 Under N.J.A.C. 5:1419.2a)8, “[e]very exterior entrance door leading to
interior common areas which provide access to two or more interior dwelling
unit entrance doors shall be a seldsing and selfocking door, shall be kept
closed at all times except when in actual use and shall be equipped with a
viewing device if it would not otherwise be possiblesee a person seeking to
enter without opening the door. In addition, the main entrance door shall be
either attended at all times by a doorman or equipped with an electrically
operated buzzer and latchlease system, individual exterior door bells
connected to each dwelling unit, or an approved alternative security and entrance
system. However, no building shall be equipped with an electrically operated
latchrrelease system if such building is not also equipped with an
intercommunication system allowing effective communication between a person
in any dwelling unit and a person standing outside of the main entrance door.”

4



FILED, Clerk of the Appellate Division, January 14, 2025, A-003108-23

by Daly’s abilityto enter the Property through the front door. (1T2894;
Ra010; Ra02p

Daly also testified regarding six unabated violations related to the
Property’s front porch: (1) Violation ID # 420807/A3paint wood trim with
appropriate coatin@gs required by N.J.A.C. 5:1D.3(c)®, (2) Violation ID #
4208072- paint window frame with appropriate coatiag required by N.J.A.C.
5:10-7.3(b)%; (3) Violation ID # 420875- paint exterior door frames with an
appropriate coatings required by N.J.A.C. 5:1D.3(c); (4) Violation ID #
420874 — paint exterior doors with an appropriate coatiag required by
N.J.A.C. 5:107.3(c); (5) Violation ID # 4208071 paint railing tobe free of
rust, peeling, and chipping paias required by N.J.A.C. 5:1D.3(c); and (6)
Violation ID # 4208076- paint exterior woodwork with an appropriate coating
as required by N.J.A.C. 5:1D.3(c). (1T33:320). These violations had been

identified during the July 19, 2019 inspection and were not abated at the time of

°> Under N.J.A.C. 5:1/.3(c), “[t]he exterior surfaces shall be maintained to
eliminate conditions reflective of deterioration or inadequate maintenance, such
as broken glass, loose shingles, crumbling stone or brick or excessive peeling of
paint.”

® Under N.J.A.C. 5:1.3(b), “[a]ll exterior windows and window frames shall

be painted with at least one coat of suitable exterior paint or other preservative
as needed except where constructed of an approved atmospheric cerrosion
resistant metal or other equivalent material.”

5
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the reinspection. (Ra009; Ra022; 1T332R). Daly also testifiedegarding
Violation ID # 4208079- replace broken glass as required by N.J.A.C. 5:10
7.3(c). (1T33:2434:2). This violation had been identified during the July 19,
2019 inspection an@vas not abated at the time of the reinspection. (Ra011,
Ra022; 1T33:2484:2). Bright did not calhny witnesseduring the hearingout

did crossexamire the Bureau’s witnesses. (1T).

At the conclusion of the hearing, the ALJ made a series of evidentiary
rulings regarding the parties’ exhibits(1T147:3153:15). Specifically, the
Bureau presented hé following exhibits during the hearing: -P —
Commissioner’s Notice of Statutory Violation and Order to Pay Penalty, dated
July 19, 2019 (Notice 1);-R — Commissioner’s Notice of Statutory Violation
and Order to Pay Penalty, dated November 11, 2022 (Notice-2)- BPmail
dated August 11, 2023, with photographs attachedl:-Rmail with attachment
photographs 4AG; R5 — exhibit list with attachments. (1T147:161:23;
Da22). While Bright objected to the introduction of exhibi8 Rluring the
hearingbased orhavingnot received a copy of same, (1T4:15:25; 1T769:3
80:5), the ALJ concluded that Brighwaived his earlier objection to the
introduction of P3 at the conclusion of the hearing, (1T1471%2:19)
Accordingly, all of the Bureau’s exhibits were introduced into evidence

(1T153:1012). Bright presented a single exhibian April 4, 2023 email with
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attachments— which was marked as -R and introduced into evidence.
(1T152:20153:4).

The ALJfound the Bureau'svitnesses to be credible and Bright not to be
a credible witnesdased in part on Bright calling into question whether he
owned the Property (Dal3). The ALJfurther found that as of November 10,
2022, there were eight (8) open violations at the Property. (B2485). The
ALJ therefore concluded that eight (8) violations existed at the Property as of
November 10, 202 (Dal8Da20). The ALJfurther concluded that there were
no mitigating or aggravating circumstances presented and the penaltiesdssesse
by the Bureau complied with N.J.A.C. 5:1017. (Da20). As suchthe ALJ
affirmed the Bureau’s penalty of $525 and ordered the violations regarding the
interior of the Property be abated within thirty (30) days of the decision and the
exterior violations be abated within sixty (60) days of the decisibm.

On March 20, 2024, Bright submitted exceptions to the Initial Decision to
the Acting Commissioner of the Department. (Dd2aR6). On April 24, 2024,
the Department issued a Final Agency Decisidopingthe Initial Decision.
(Da44Da45). Bright’s appeal of th®epatment's Final Agencyecision now

follows.

"While the Initial Decision uses the date of Novemb@&r2023, the reinspection
of the Property occurred on November 10, 2022. (R&R4025).

v
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ARGUMENT

AS THE DEPARTMENT'S DECISION IS REASONABLE
AND BASED ON SUBSTANTIAL CREDIBLE EVIDENCE, IT
SHOULD BE AFFIRMED

The court should affirm the Department’'s April 24, 2024 Final Agency
Decisionas it is reasonabléased on substantial credible evidence in the record
and issued at the culmination afh administrative process which Bright was
afforded all the process he was due

It is well established that “[a]ppellatourts have a ‘limited role’ in the

review” of administrative agency decisions. In re Stallworth, 208 N.J. 182, 194

(App. Div. 2011)(quoting Henry v. Rahway State Prison, 81 N.J. 571, 579

(1980). “In order to reverse an agency’s judgment, an appellate court must find
the agency’s decision to be ‘arbitrary, capricious, or unreasonable, or not
supported by substantial credible evidence in the record as a whdhad’
(quotingHenry, 81 N.J. at 579B0) (internal alterations omitted).
The determination of whether an agency’s action is arbitrary, capricious,

or unreasonable, a court examines the following factors:

(1) whether the agency’s amh violates express or

implied legislative policies, that is, did the agency

follow the law; (2) whether the record contains

substantial evidence to support the findings on which

the agency based its action; and (3) whether in applying

the legislative policies to the facts, the agency clearly

erred in reaching a conclusion that could not reasonably
have been made on a showing of the relevant factors.

8
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[Ibid. (quoting In re Cartey 191 N.J. 474, 4833
(2007))]

“A reviewing court ‘may not substituiés own judgement for the agency’s, even
though the court might have reached a different resulbitl. (QquotingCarter

191 N.J. at 488 Bright has not established a basis to disturb the Department’s
decision.

A. Bright Received Due Proces§Addressing Appellant’s Points
| and V)

Bright asserts that he was denied due process during the administrative
process below, including during the August 15, 2023 heatitige OAL (Db3).
Specifically, Bright alleges the following constituted deptions: the
Department’s failure to produceeaterial witnesses for the hearirigs inability
to face and cross examine the inspectors who conducted the inspections; the
absenceof photographic evidence to support specific violations; the Buseau
allegedfailure to provide timely discovery; witnesses not being sequestered
during other witnesses’ testimony; and the ALJ arriving late to the hearing.
(Db3-4). These complaintdo not rise to the level of due process violations

“The concept of procedural due process assures that the government will
not deprive citizens of certain rights without notice and an opportunity to be

heard.” Morison v. Willingboro Bd. of Educ., 478 N.J. Super. 229, 247 (App.

Div.), certif. denied, 258 N.J. 143 (2024However,*[a]dministrative hearings
9
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in contested cases may conform to procedural due process standards that are less

restrictive than those imposed in court proceedings.” In re Kallen, 92 N.J. 14,

26 (1983) So long as the “state affords a full judicial mechanism with which to

challenge the administrative decision in question, the state provides adequate

procedural due process.” Hospital Ctr. at Orange v. Guhl, 331 N.J. Super. 322,

34041 (App. Div. 2000)quotingDeBlasio v. Zoning Bd. of Adjustment of W.

Amwell, 53 F.3d 592597 (3d Cir. 2000) “Due process is satisfied if there has

been a ‘full and fair hearing’ before an administrative law juddddiseyevv.

N.J. Racing Com’n, 239 N.&uper. 1,10 (App. Div. 1989)(quotingDe Vitis v.

N.J. Racing Com’n, 202 N.J. SupdB4,501 (App. Div. 1985)

Bright was affordedh full judicial mechanism to challenge the decisions
of the Bureau at issue in this mattefirst through the de novo hearing in the
OAL, consideration by the agency before it issued its final agency de@asidn
now as of right before this court(1T; Da3Da23). Bright takes issue with
certain Bureau witnesses not being “produced” at #aihg. However, Bright
fails to point to any evidence in the record to support an assertion that he
requested thdBureau producethese witnesses at the hearing, indicated his
intention to call these witnesses at the hearing, or that he subpoenaed these
witnesses appearancat the hearing pursuant to N.J.A.C1-11.1 and these

witnesses subsequently failed to appear in violation of the subpoena. Rather,

10
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Bright appears to take issue with how the Bureau presented its case during the
hearing But so long as the Bureau meets its evidentiary burden, how it does so
IS properly left to the Bureau’s discretiorurther, b the extent that Bright
appears to invoke the Confrontation Clause of the Sixtieddmentto the
Constitution of the United StategDb34), same applies only to criminal

matters.SeeU.S. ConstamendVI (“In all criminal prosecutions, the accused

shall enjoy the right . . . to be confronted with the witnesses against him.. . . .”)
Bright also objects to the lack of photographic evidence being produced

for certain violations. “A preponderance of the evidence is. . . ‘the ustdei

of proof for establishing claims before state agencies in contested administrative

adjudications.”Liberty Mut. Ins. Co. v. Land, 186 N.J. 163, 169 (20@fi)oting

In re Polk License Revocation, 90 N.J. 550, 560 (1982). As noted in the Initial

Decision, Daly testified at the hearing as to the November 10, 2022 reiiaspect
and his report from same was entered as an exhibit. (1T37:12; Ra019
025. The only evidence offered by Bright during the hearing was an email from
April 4, 2023 with attachments. (Da23).

Bright does not state which violations lacked photographic evidence nor
why such evidence was necessary for the Bureau to prove such violations.
Moreover, Bright has cited to no statute, regulation, or caselaw that would

require the Bureau testablish thathe violations remained open on November

11
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10, 2022 through photographic evidencelhe Initial Decision found the
Bureau’s witnesses to be credible and found Bright not to be credibkl3{D
Further, the Initial Decision’s finding that eight open violations remained open
as of November 10, 2022 was based on the testimony presented by Daly- (Dal3
Dal5). As such, the Bureau met its burden of proving by a preponderance of
the evidence that the eightolations remained open on November 10, 2022
through Daly’s testimony and the reinspection report. In contrast, Bright failed
to produce any evidence that would support a contention that the eight violations
were not open at the time of the reinspection. As such, the ALJ’s finding that
the eight violations remained open at the time of the reinspection was not
arbitrary, capricious, or unreasonabds it was supported by substantial
evidence in the record
Bright also contends that his righdt due process was violatdy the

Bureaus failureto timely provide discovery. Specifically, Bright contends that
he made a timely discovery demand on July 6, 2023 but was not provided any
discovery until a few days prior to the hearin@b6). On Jly 6, 2023, Bright
sent the following email to two DCA representatives:

Ms. Hess and Barksdale,

Please accept this letter as a request for discovery under

the Rules of Court. | demand all evidence, including

exculpatory, for any and all accusations iagh me
regarding 218 George Street in New Brunswick NJ 08901.

12
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Please remember, all evidence must be complete and what

the State expects to prove my Guilt beyond a reasonable

doubt.

[Dab2.]
The OAL hearing was held on August 15, 20238little more than a month after
Bright sent this email demand for discovery.

N.J.A.C. 1:210.2a) provides the methods by which discovery may be
accomplished in administrative hearings: written interrogatories; production of
documents or things; inspection; and requests for admission. Parties must
respond to a request for discovery within fifteen days from receiving same,
N.J.A.C. 1:110.4(c), and the parties must complete discovery ten days prior to
the hearing, N.J.A.C. 1:10.4e).

Bright's July 6, 2023 email, to the extent that it can be considered a
discovery demand, was a request for all evidence that the Bureau intended t
use against him at the forthcoming hearing. However, to the extent that Bright
now objects to the introduction of evidence that he asserts was not timely
provided to him, Bright waived his objection at the time of the hearing.
Specifically,while Bright objected to the introduction of exhibH3Han August
11, 2023 email with attached photographs of the Propédrying the hearing

based on nohavingreceiveda copy of same, (1T4:15:25 1T69:380:5), at

the conclusion of the hearing Bright waived his earlier objection to the

13
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introduction of P3, (1T147:16152:19). In fact, Bright was directly asked if he
had any objection to the introduction of any of the Bureau’s exhibits, to which
Bright replied that he did not. (1T152:1®). As such, even if Bright did have

a colorable claim that he was not timely provided with discovery, he waived
same at the conclusion of the August 15, 2023 hearing.

Moreover, evenassuming arguendo that-3F should not have been
introduced into evidence, the ALJ did not rely upon same to support the finding
that eight (8) open violations remained open as of November 10, 2022. Rather,
that finding was based on the testimony presented by Daly. ¢(Dal8).
Therefore, even if B8 was not admitted during the hearing, it would not have
altered the ALJ’s findings.

Additionally, Bright takes issue with “exculpatory” evidence not being
provided to him. (Db6). Bright raised this issue at the hearing in regard to the
identification of certain Bureau employetmswhomhe assedd he made an in
person verbal appeal request Notice 1, (1T18:2522:15) and not being
provided a“copy’ of a phone conversation he asedrhe had with Daly,
(1T45:1%246:18). Again, N.J.A.C. 1:110.2a) provides the methods by which
discovery can be had in contested administrative hearings. If Bright wanted the
identification of Bureau employees to whom he allegedly made -quernson

verbal appeal request, Bright could have sought this information through an

14
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interrogatory. SeeN.J.A.C. 1:110.2a)l. Likewise, if Bright wanted the
Bureau tcadmitor deny that he had a phone call with Daly, he could have sought
to do this through a request for admissio8eeN.J.A.C. 1:110.2a)4. The
Bureau was under no obligation to prodticks discoveryabsent a demand from
Bright.

Bright alsoappears to invoke thBrady? Rule under which a prosecutor
must provide exculpatory evidence to the accused. (Db6). However, same is
only applicable to criminal proceedingaot administrative proceedingsSee

State v. Nelson, 155 N.J. 487, 497 (1998)oreover, even if thd&rady Rule

was applicable to administrative proceedings, there is no indication in the record
below that the “evidence” Bright claims exculpates him existed or was in the
Bureau’s possession. If Bright desired information and documents from the
Bureau that he believed would aid his appeal then he was required to seek same
through the discovery process as set forth in N.J.A.G10Q:2

Finally, Bright takes issue with the Bureau providing its exhibits to the
ALJ prior to the hearing and the ALJ allegedly showing up late to the hearing.
(Db6). Again, Bright cite no any statute, regulation, or caselaw that would

support that providing the ALJ with a copy of tpeoposedexhibits to be

8 Brady v. Maryland 373 U.S. 83 (1963)“In every criminal case the
prosecution must disclose to the defendant all evidence that is material to either
guilt or to punishment.”).

15
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introduced duringhe hearing is violative of his due process rigifRegardless
of whether the proposed exhibits were provided to the ALJ prior to the hearing
or at the hearing’s start, Bright was given the opportunity to object to the
introduction ofeachof the Bureaus exhibits onwhich the ALIJmade individual
evidentiary rulingsas totheir admission (1T3:1520; 1T8:211; 1T13:416:11;
1T68:1483:24; 1T10:18115:9; 1T148:13152:3; 1T152:4153:15). Likewise,
Bright does not cite to any statute, regulation, or caselaw that would support that
an ALJ’s purported late arrival to a contested hearing would be violative of his
due process rights.

Simply put, none of the allegations made by Bright, even if true, would
support that he was not afforded a full judicial metdbka to challenge the

decisions of the Bureau at issue in this mat&&geHospital Ctr. at Orange, 331

N.J. Super. at 34@1. As such, Bright's due process rights were not violated in
this matter.

B. The ALJ's Witness Credibility Findings Were Supported by
Ample Evidence in the Record Addressing Appellant’s Point

1B

Bright also contends that certain Bureau witnesses were unreliable and,
specifically,Daly’s testimony that he entered the Property through the front door
to the common areaas unreliable. (Db5). Bright contends that this aspect of

Daly’s testimony was not accurate basedloa purportednstallation of a self

16
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closing door at the Property in 202(id. Although Bright does not cite to it
in support of his allegation that this aspect of Daly’s testimony was not accurate,
Bright's appendix includes a photograph of a receipt for a newesking, self
closing door that wapurportedlyinstalled at the Propsrin 2020. (Da29
Da31). However, Bright did not introduce this receipt as an exhibit during the
OAL hearing. The only exhibit Bright introduced during the hearing was an
email chain from April 4, 2023 between himself and various Department
representaties. (Da23; 1T152:2053:4; Ra034RaD38).
Under Rule 2:5-4(a), the record on appeal

consist[s] of all papers on file in the court or courts or

agencies below, with all entries as to matters made on the

recordsof such courts and agencies, the stenographic

transcript or statement of the proceedings therein, and all

papers filed with or entries made on the records of the

appellate court.

As such, New Jersey “appellate courts will not ordinarily consider evatgnti

material that is not in the record belowLiberty Surplus Ins. Corp. v. Nowell

189 N.J. 436, 452 (2007)Giventhat Bright did not introduce the receipt during
the hearing below, same should not be considered by this@moappeal
Regardless, even if Bright had introduced the receipt as an exhibit during
the OAL hearing, and even if the receipt does support that the purported self
closing, selflocking door was installed at some point in 2020, that alone does

not undermine this aspect of Daly’s testimony. As the Initial Decision makes

17
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clear, the ALJ found that certain violations were open at the time of the
reinspection. (Dald®al5). That a selflosing, selflocking door was
purportedlyinstalled at some point in 2020 between the initial July 15, 2019
inspection and the November 10, 2022 reinspection does not mean that on the
date of the reinspection the door was secured. As Daly testified, on thefdate
the reinspection, he was able to gain access to the interior of the Property
through the front door which was not secu(&T28:1629:4).

Appellate courts must “give due regard to [an] agency’s credibility

findings.” Ardan v. Bd. of Review, 444 N.J. Super. 576, 584 (App. Div. 2016)

see alsdParsells v. Bd. of Educ. of Borough of Somerville, Somerset County

254 N.J. 152, 159 (2023Matter of Brown, 458 N.J. Super. 284, 280 (App.

Div. 2019) Therefore, even accepting as true that aclelfing and seHocking
doorwasinstalled at the Property in 202bis standing alone does do not prove
that Daly’s testimony was inaccurate or otherwise lacked credifmiatydoes it
render the Department’s adoption of the ALJ’s credibility findings arbitrary,
capricious, or unreasonabigven the ALJ’s reliance on the Daly’s testimony
and reinspection repor{Dal3Dalb).

C. Bright’'s Civil Rights were not Violated Due to Costanzo’s Visit to the
Property (Addressing Appellant’s PointlV)

Bright also takes issue withostanzdestifying thaton August 9, 2028e

went to the Property on his own accord to familiarize himself with the matter
18
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and take photographs of the Property. (1T&&851L3). Bright concedes that no
additional violations were issued as a result of Costanzo’s visit, but alleges that
the photographs from this visit were used to “backdate” the violations issued as
a result ofthe November 10, 2022 reinspection. (B&5

Under the HMDL, the Commissioner tife Departmens authorized “[t]o
enterand inspect, without prior notice, any hotel or multiple dwelling . . . and
to make such investigation as is reasonably necessary.” N.J.S.A. 56(hBA
Under the Department’'s regulations, inspectors with the Bureau of Housing
Inspection are authorized to “enter upon and examine and inspect at all
reasonable times any building, enclosure, or premises, or any part thereof . . .
for the purpose of determining compliance with” the HMDL and its
implementing regulations. N.J.A.C. 5:1010(a) As Costanzo’s testimony
makes clear, he visited the Property as part of his employment with the Bureau
of Housing Inspection(1T68:568:13). Moreover, the photographs Costanzo
took during that visit were related to his purpose with being aPtbperty—
ensuring compliance with the HMDL and its implementing regulations.
(1T81:288:21). Therefore, Costanzo’s visit to theperty wadawful.

As to Bright’s contention that the photographs taken by Costanzo were
used to “backdate” the violations at issue in this matter, a review of the Initial

Decision dispels any contention that the ALJ relied in any way upon either

19
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Costanzo’s testimony or the photographs he took in support of the findings.
Rather, the ALJ relied upon the testimony of Dalythe individual who
conducted the reinspectiefin support of the findings. (DaiBal5). As such,
evenassumingCostanzo conducted an unauthorized inspection of the Property,
the ALJ did not rely upon the results of this inspection in support of the findings
in this matterand therefore should not serve as a basis to overturn the
Department’s adoptioaf the Initial Decision

D. The ALJ Did Not Err in Not Sequestering the WitnesseqAddressing
Appellant’s Point VI)

Bright also alleges that the ALJ erred by not sequestering the witnesses
during the hearing and cites to N.J.R.E. 81b7). However, N.J.A.C. 1:1
15.1(c) makes clear that “[p]arties in contested cases shall not be bound by
statutory or common law rules of evidence or any formally adopted in the New
Jersey Rules except as specifically provided in these rulés.5uch, Bright's
reliance on the New Jersey Rules of Evidence is misdirected. Under N.J.A.C.
1:1-15.8 witnesses are not required to be sequestered. Regardless, even if the
Rules of Evidence governed the hearing, Bright does not cite to any point of the
transcript wherein he made a request to sequester the witnesses as required under

N.J.R.E. 615. Rather, Bright cites to a portion of the transcript wherein he asked

®Under N.J.R.E. 615, “[a]t the request of a party or on the court’s ostiom
the court may, in accordance with law, enter an order sequestering witnesses.”

20
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Costanzoduring crossexaminationwhether he was in the room and heard
Daly’s testimony, to which Costanzo confirmed that he was and did. (Db7;
1T104:1321). This in no way was a request to the ALJ floe withesses to be
sequestered. Moreover, as N.J.R.E. 6Hkes clear, sequestration of withesses
IS not mandatory and is left to the court’s discretion. Therefore, even if N.J.R.E.
615hadappliedto thehearing in this matter and it doesot —there is no error
becausaright never made the request

E. There is Ample Evidence in the Record to Support Bright's
Ownership of the Property (Addressing Appellant’s PointVIl)

Bright also alleges the Department failed to prove tmabwned the
Property and the ALJ impermissibly investigated the Property’s ownership.
(Db7). Under N.J.A.C. 1:415.2a), an ALJ may takefficial notice of judicially
noticeable facts consistent with N.J.R.E. 201. Under N.J.R.Eb}@3]), a court
may judicially notice “specific facts and propositions of generalizedvkeage
which are capable of immediate determination by resort to sources whose
accuracy cannot reasonably be questionedtiough it is unclear the source
from which G1, (Da32Da39), was obtained, the source of the information
about the Property is noted coming from the New Brunswick Tax Assessors
Office, (Da37). As such, the accuracy of the source cannot be reasonably
guestioned given that the collection of such information by the New Brunswick

Tax Assessors Office is part of the routine busineshatfofffice.
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Moreover, even disregarding ExhibitXZ the Property is registered with
the Bureau under the HMDL. (RaO0&n owner of a hotel or multiple dwelling
Is required to annually submit a certificate of registration to the Bureau.
N.J.S.A. 55:BA-12(a). Each certificate of registration must include the owner’s
name, address, and telephone number. N.J.A.C-B1Mc)(1). Anowner
must also file an amended certificate of registration within twenty days after any
change in the information required to be included on the certificate. N.J.S.A.
55:13A12(a)(3). By submitting a certificate of regidiian for the Property,
Bright represented that he was the Property’s owner and was accordingly listed
as same in the inspection reports. (Ra008; Ra019). Therefore, by the virtue of
the fact that Bright applied for and was issued a certificate of registration by the
Bureau under the HMDLhe necessarily conceded that he was the Property’s
owner. Indeed, not only would it be illogical for Bright to appeal the inspection
reports if he was not the Property’s owner, but Bright presented no evidence
during thehearing that would support an assertion that he is not the Property’s
owner. As such, not only did the ALJ not err in taking judicial notice of Bright’s
ownership of the Property, but even without sathere was sufficient evidence

in the record to support a finding that Bright was the owner oPtbperty.
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F. Bright's Fifth Amendment Rights Were Not Violated (Addressing
Appellant’s Point VIII )

Finally, Bright contends that, in demanding he testify, the ALJ violated
the Fifth Amendment to the United States Constitution. (Db8). Under the Fifth

Amendment, “[n]Jo person shall be . . . compelled in anginal caseto be a

witness against himself... .” U.S. Constamend. V(emphasis added)While
the New Jersey Constitution does not contain a similar privilege against self
incrimination, same existed in common law and is now codifiet.J.S.A.
2A:84A-19.1% The privilege as codified in N.J.S.A. 2A:84¥9 extend to

administrative proceedings. N.J.A.C. 11%.4 see alsdState, Dep'’t of Law &

Pub. Safety, Div. of Gaming Enforcement v. Merlino, 216 N.J. Super.58/R,

(App. Div. 1987) aff'd, 109 N.J. 134 (1988). However, “[p]rotection against
self-incrimination ‘applies only when the accused is compelled to make a

testimonial communication that is incriminating.””__Borough of Franklin v.

Smith, 466 N.J. Super. 487, 499 (App. Di2021) (quoting Fisher v. United

States 425 U.S. 391, 408 (1976) The privilege “is not a blanket immunity”
that allows an individual to refuse to answer all questions posed to them and

requires the court to consider whether individual questions mayt eln

10 Under N.J.S.A. 2A:84A19, “every natural person has a right to refuse to
disclose in an action or to a police officer or other official any matter that will
incriminate him or expose him to a penalty or a forfeitfréis estate . . . .”
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incriminatory answer.ld. at 499500. Under N.J.R.E. 502a “matter will not
be held to incriminate if it clearly appears that the witness has no reasonable
cause to apprehend criminal prosecution.”

Here, Bright cites to a portioaf the transcript wherein the Aldsked
Bright to confirm whether the property shown in the photographs taken by
Costanzo was owned by Bright. (84l T71:2272:10). Bright also invoked the
Fifth Amendment at the conclusion of the Bureau’s presentatida cdse upon
the ALJ’s attempt to ascertain whether Bright would be calling any witnesses or
testifying on his own behalf. (1T141:2%5:1). Neither during the hearing nor
now on appeal has Bright identified how confirming or denying his ownership
of the Property or testifying on his own behaibuld subject him to criminal
punishment.

Moreover, following Bright’s invocation of the privilege against self
incrimination, the ALJ did not compel him to answer the gquestion but instead
proceededvith the hearing. (172:873:16; 1T143:111). As such, not only
was the privilege against saticrimination not applicable at the points during
the hearing wherein Bright invoked it, but even if it was, Bright's privilege was
not violated as he was not compelled to provide incriminating testimony.
Therefore, Bright's privilege against seétfcrimination was not violated during

the hearing.
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CONCLUSION

For these reasons the Department’'s final agency decision should be

affirmed.

Respectfully submitted,

MATTHEW J. PLATKIN
ATTORNEY GENERAL OF NEW
JERSEY

By: /s/Charles A. Shadle
Charles A. Shadle

Deputy Attorney General
Attorney ID No0.250252018
Charles.Shadle@law.njoag.gov
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INTRODUCTORY STATEMENT

The Appellant in this case, Frank Bright asks the Court to reverse a $525
penalty issued by the respondent Department of Community Affairs, Bureau of
Inspections and to reverse the Final Agency Decision which affirmed the
initial decision of ALJ Carl Buck IIT due to contradictory testimony of
unreliable witnesses, no evidence submitted, witnesses not being sequestered,
discovery not being timely produced, discovery that was produced not being
related to the date of alleged violations, ALJ being his own investigator and
several other due process violations. The ownership of 218 George Street in
New Brunswick was never proven. The inspection being at 218 George was

never proven. A settlement hearing was not held.

STATEMENT OF FACTS

Bureau of Housing Inspections (BHI) conducted an inspection of
property allegedly located at 218 George Street, New Brunswick, New Jersey
on July 19, 2019 and found alleged violations. BHI issued an order to pay

inspection fees on July 25, 2019.

SRR
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Appellant requested an appeal on August 6, 2019 by going in person to the
BHI office in Trenton. (Da 27)! (1T19-2)2. This appeal was not
acknowledged by BHI.
Reinspection was conducted on November 10, 2022 and some violations
were found to be unabated. Appellant was issued a penalty of $ 525.
Appellant appealed the penalty and requested a hearing on November 138,

2022. This second appeal was acknowledged by the DCA-BHI.

PROCEDURAL HISTORY

DCA-BHI transmitted the contested case to the Office of Administrative
Law (OAL) on May 12. 2023. The matter was received by the OAL on May
18, 2023. Appellant sent in a discovery request on July 6, 2023 (Da 52).

A settlement conference was scheduled remotely for July 6, 2023 (Da
54). Appellant timely joined the conference. However, the host hung up on
the meeting without any introduction, discussion or reason for ending the call.
(Da 53). An in-person hearing was held before Administrative Law Judge

Carl Buck IIT on August 15, 2023.

! Da= Defendant /Appellant Appendix
2 1'T= Transcript of ALJ Hearing Dated 8/15/2023
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The record closed on December 11, 2023. An order extending time to
complete the initial decision due to voluminous caseload was issued on

January 25, 2024. (Da 1-2). ALJ Carl Buck III issued the initial decision on

March, 11, 2024. (Da 3-23) .

Appellant filed Written Exceptions on March 20, 2024. (Da 24-39).
Respondent filed a response to the written exceptions on March 28, 2024. (Da
40-42 ). Final Agency Decision was issued on April 24, 2024. (Da 43-45).

Appellant filed Notice of Appeal to this Court on June 7, 2024 (Da 46-51)

LEGAL ARGUMENT

I. APPELLANT IS ENTITLED TO DUE PROCESS: DUE
PROCESS WAS VIOLATED IN NUMEROUS WAYS
(Raised Below: 1T)

The Constitution is very clear. Any taking must be under due process.
There were several violations of due process in the instant case.

Material witnesses were not produced for the hearing. Appellant was
not provided with ability to face and cross examine the inspectors who
conducted the inspection and who had personal knowledge of the violations
that were found. No photographic evidence was produced for many of the

violations. Inspectors who did not personally find the violations testified
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about the alleged violations. Discovery was not timely provided to Appellant.
Witnesses were not sequestered. Judge appeared late to the hearing. A
scheduled settlement conference did not take place as the host ended the call

without any explanation.

Respondent’s attorney argues that Appellant’s due process rights were not
violated “so long as the state affords a full judicial mechanism with which to
challenge the administrative decision in question”. (Rb10). Respondent also
argues that “Due process is satisfied if there has been a ‘full and fair hearing’

before an administrative law judge.” (Rb10)

It is Appellant’s contention that the hearing was not full and fair. The
settlement conference was not held. The ALIJ ‘s decision was based on the
testimony of unreliable witnesses, where the rules of evidence were relaxed. The

DCA commissioner basically rubber stamped the ALJ’s initial decision.

Respondent’s attorney argues that “Administrative hearings in contested
case may conform to procedural due process standards that are less restrictive than

those imposed in court proceedings”. ( Db10).

The online information regarding the Office of Administrative Law states
that “all relevant evidence may be presented, including hearsay”. The fact that

some evidence rules apply in Administrative Court and some do not per N.J.A.C.
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