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PRELIMINARY STATEMENT

This case involves the transfer of an existing sepuanp, owned and
operated by the plaintiff Sisters of Charity of Sakilizabeth to the defendant
Morris Township (hereinafter “defendant Townshigfultiple property owners
contribute flow to the sewage system through thapulhe defendant Florham
Park Property, LLC (for purposes of this appealfeddant Florham Park
Property, LLC, and predecessor in the plaintiffsndnded Complaint, are
hereinafter “defendant”) is one of those owners.

As a part of the transfer, plaintiff obtained righdssignificantly increase
their allowable sewer flow and the total capacifyttee system. As part of the
increase, all of the existing unused capacity dhdfahe approved increase in
capacity is to be used solely by plaintiff. No atl®ntributors, including the
defendant, received an increase in capacity. Aoldatlly, all established rights
of defendant to the existing unused capacity haenkeffectively extinguished
in favor of plaintiff. What makes this more egregsois that the plaintiff is
legally bound to support defendant’s efforts to seely expansion of the
conveyance capacity of the system. Plaintiff hadeyatically and intentionally
breached their duty, to the detriment of the defemdThe trial court erred by
entering orders granting summary judgment to piijndefendant Township

and defendant Florham Park Borough (hereinafteféi@gant Borough”), and a
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consent order, that improperly enabled and appravese breaches. This appeal
seeks to reverse those orders to protect defersdeabgnized rights regarding
the pump and sewage system, and defendant’s abditgarticipate in any
expansion of same.

PROCEDURAL HISTORY

In the matter of Sisters of Charity of Saint Eliz#lbv. Township of Morris

and The Township Committee of the Township of Meribocket No. A-0226-

20, the Appellate Court vacated a portion of thal wourt’s order directing the
Township of Morris and Township Committee of Morfiswnship to assume
ownership, maintenance and control of the plairgiffump station and force
main and remanded that matter for further procegsl{(FPPDa440-FPPDa465)
As a result, plaintiff filed an Amended Complaint danuary 18, 2022, naming
various defendants, including the Villa at Florhdmark, Inc. (FPPDal35-
FPPDal54). On March 23, 2022, the Defendant Thie ¥tl Florham Park filed
its Answer to Amended Complaint, Counterclaim, Gabaim, Answer to

Crossclaim, Demand for Statement of Damages, DemiamndAllocation

Pursuant to_R. 4:7-5(c), Designation of Trial CoeinsCertification, and

Certification Pursuant to R. 4:5.1 (FPPDal155 — F®PI® ). On September 22,

2022, the Defendant Florham Park Property, LLCdfile motion to intervene

tFPPDa = Defendant Florham Park Property, LLC’s apipe
2
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(FPPDal32). The court granted Defendant Florhark Peoperty LLC’s motion
to intervene by Order dated October 28, 2022, $igadly noting on the Order,
“As contract purchaser of the Villa property, R33-1 applies, the court assumes
this party will step into the shoes of the Villadaso no new pleading is required
per R. 4:33-3.” (FPPDal31). Thereafter, on May 2823, defendant Florham
Park Property, LLC filed a motion to substitute tyapursuant toR. 4:34-3
(FPPDal34). On June 20, 2023, the court grantedmbigon and entered an
order that substituted the defendant Florham Paokétty, LLC for the Villa at
Florham Park (FPPDal33). On May 26, 2023, plainfiiéd a motion for
summary judgment (FPPDal80 — FPPDa424). The defenglarham Park
Property, LLC filed opposition to the plaintiff's rion on July 11, 2023
(FPPDa467). On July 13, 2023, the defendant Mdioswnship filed a motion
for summary judgment (FPPDa425 — FPPDa430). Thendizint Florham Park
Property, LLC filed opposition to the defendant’®tion on August 15, 2023.
(FPPDa468). The defendant Florham Park Borougl falenotion for summary
judgment on September 1, 2023 (FPPDa431 — FPPDad3® defendant
Florham Park Property, LLC filed opposition to thmsotion for summary
judgment on October 3, 2023. (FPPda469) The tudy¢ heard oral argument

on all of the summary judgment motions on Octob®&r 2023 (T)? Following

2T= transcript of October 13, 2023.



FILED, Clerk of the Appellate Division, October 16, 2024, A-003175-23

oral argument, the trial judge granted plaintiff'®tmon for summary judgment
and as to the counterclaim filed against the pitiiahd dismissed “all claims”
raised by “The Villa at Florham Park, Inc. and Ham Park Property LLC
against the plaintiff with prejudice by way of ordeled October 13, 2023
(FPPDal126 — FPPdal27). The trial judge also grathieedefendants’ Township
of Morris and Borough of Florham Park motions farmsnary judgment,
dismissing defendant the defendant Florham Parlpdtty LLC’s crossclaims
against each of the defendants by way of orderdfi@ctober 13, 2023
(FPPDal28 — FPPDa130).

Thereafter, plaintiff and the defendants Morris Tewp and Township
Committee of Morris Township, Florham Park Borowgid Morris County Golf
Club, Inc., submitted a Settlement Agreement thayihegotiated and executed,
along with a Consent Order to the trial judge andMay 2, 2024, the trial judge
executed and entered the Consent Order Accompar8etidgement Agreement
and Concluding Case (FPPDal - FPPDa3; FPPDa4 -D&PF). The
defendant Florham Park Property, LLC filed a Notééppeal to this court on
June 14, 2024 (FPPDa470 — FPPDa475 ) and an Amevateck of Appeal on

September 12, 2024 (FPPDa476 — FPPDa482).
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STATEMENT OF FACTS

On May 1, 2020, plaintiff initially filed suit (henmeafter “Initial Suit”)
against the defendant Township and defendant Tha3bip Committee of the
Township of Morris (hereinafter “defendant Committe (FPPDal96 -
FPPDa214). Plaintiff sued the defendant Townshipdefdndant Committee for
the express purpose of requiring defendant Momwisa¢cept ownership and
control of the subject sewer pump and force macaied on plaintiff’s property
The filing of this complaint was the genesis of iptdf's breach of their
agreements with the defendant. Plaintiff failech&ify or join any other parties,
including defendant, despite having a contractulaligation to do so and
knowing that the suit affected defendant’s rightsPPDa440 — FPPDa465;
FPPDa402 - FPPDa4l18, paragraph 26; FPPDal55-FPBDaglafe 23,
paragraph 11).

In the Initial Suit, the lower court granted plaffis requested relief in
summary fashion, ruling that ownership of the pumpst be transferred to
defendant Township (FPPDa442). In 2022, the AppeIivision reversed the
trial court (FPPDa465). In its opinion, the AppédlaDivision recognized that
the suit was improperly decided without additionacessary parties, Florham
Park and the Florham Park Sewerage Authority (FRBBRa The court held,

“Morris also asserts that the court should havagdiFlorham Park and FPSA
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as indispensable parties to this litigation. Weeagwith these contentions.”
(FPPDa448). The court also found that discoveryukhbave been conducted,
and is doing further held, “The trial court shoplermit the parties to engage in
discovery, including depositions. Prior to doing lsmwever, the court should
allow the defendants to serve their third-party ptaint upon Florham Park (the
Villa) and FPSA, or file a motion to join them awdispensable parties under
R.4:28-1." (FPPDa464) The court found that theg&tion was a “highly
contested and complex matter.” (FPPDa464)

Furthermore, at all relevant times, plaintiff haduad knowledge of a
2016 Sanitary Sewer Agreement (FPPDa386 — FPPDpa®d 2016 Sanitary
Sewer Easement (FPPDa396-FPPDa40l1) between plasrtd defendant
(hereinafter jointly referred to as the “2016 Sewegreements”). Because the
2016 Sewer Agreements significantly affected righgkating to the subject
sewer pump and related system, plaintiff was keembare the defendant was
also a relevant and indispensable party. The 2@\@e Agreements were the
result of the plaintiff selling a portion of theiand, which included a nursing
home facility, to The Villa at Florham Park, Incpsedecessor, which utilized
the subject sewer pump and force main. Notably, 2626 Sewer Easement
granted defendant a permanent easement acrosslifeztsproperty for use of

the pump and main. The 2016 Sewer Easement alkaliedt a specific covenant
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that the grantee shall “quietly enjoy the easenaendss the land, as well as the
rights set forth in the “Agreement Regarding SeRegyhts” between the parties
dated September 30, 2016.” (FPPDa396 — FPPDa#hé gasement went even
further, in paragraph 3 by stating that plaintiff ilwwarrant generally the
easement hereby conveyed.” (FPPDa398) The easenspetcifically
“incorporated by reference” the entire 2016 Agreem®&egarding Sewer
Rights.” (FPPDa397)

The foregoing was bolstered in paragraph 21 of B846 Sewer
Agreement which states, in relevant part, thatmitiishall execute an Easement
Agreement “for the use of the pump station in ordeimplement the terms and
conditions of this Agreement.” (FPPDa392) Consedyerthe 2016 Sewer
Agreements conferred upon defendant significaniitagOne right relates to
unused or reserved sewer capacity. That right raadsllows:

“28. The parties hereto [The Sisters and the Villa]tell have equal
rights and responsibilities regarding any unused bjor] reserved sewer
capacity associated with the pump station and, asdicated above, shall
share in the cost of maintaining same based on pertage of sewer flow.”
(FPPda394 )

The second right relates to defendant’s right foagxd the capacity of the

pump and sewer system for its use, supporting tbpgrty that was purchased

from plaintiff. Specifically, the 2016 Sanitary Sewsgreement, further states

as follows:
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“22. The Sisters of Charity agree that the Sistersf Charity shall not
prevent TVFP [the Villa] from seeking to expand theconveyance capacity
of the portion of the SC system that conveys or pups flow from Lot 3 so
as to convey additional flow from Lot 3 (an “Expanson”) and the Sisters of
Charity agree to reasonably assist in that regard aho cost to the Sisters of
Charity, provided that the following conditions are met:” (FPPDa392)

The “conditions” immediately following are locateat subparagraphs
22(a)-(d) of the 2016 Sanitary Sewer Agreement gaderally include that
defendant would be responsible for a) preparatibnplans, b) obtaining
government approvals, 3) building the improvememts workmanlike manner,
and d) paying all associated costs (FPPDa392).

Notwithstanding, plaintiff failed to join the defeawlt in the Initial Suit.
Following the appeal of the Initial Suite, plaintfifed an Amended Complaint
that included the defendant, presumably in respomsiee Appellate Division’s
instruction that necessary parties be added (FP®balFPPDal54).

Plaintiff’s failure to add defendant as a party Latfter the first appeal is
telling of plaintiff’'s true intentions, namely thataintiff intended to increase
the development of their land, and sought to entidmselves without notice
to the defendant so defendant’s established rigbtdd be ignored/and or
extinguished. If plaintiff’s improper intent, i.doreach its agreements with
defendant) was not completely evident from itsiahiicts, it certainly became

evident prior to the trial court’s rulings that ahee subject of this appeal. After

joining defendant in the litigation, plaintiff cantied aggressively breaching the

8
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terms of the 2016 Sewer Agreements, including Hdreactheir covenant of
good faith and fair dealing.

Plaintiff had knowledge that it should not have wmp¢ed to modify
defendant’s rights without prior notice. Paragraph of the 2016 Sewer
Agreement is very clear as to the notice requireBRDa393). Specifically,
plaintiff was required to provide defendant withleast 30 days prior written
notice of “any intention” by the plaintiff “to conyeownership of the system or
the real estate upon which the system is locatedarty entity (FPPDa393).
Plaintiff failed to provide defendant with any naidFPPDal77, page 23
paragraph 11), and affirmatively litigated in breaof the 2016 Sewer
Agreements for years, and may have been successfairying out its improper
effort had Defendant Morris not filed its initial jagal.

Following defendant being joined by plaintiff by tAenended Complaint,
plaintiff took about every action possible duringstpresent litigation to deny
defendant its rights guaranteed by the 2016 Sevwggedments. Specifically,
plaintiff failed to “warrant generally the easemestinveyed” (FPPDa398).
Plaintiff aggressively sought to usurp the unusqzhcday, despite paragraph 28
of the 2016 Sewer Agreement granting rights in theused capacity to
defendant, despite defendant making it clear thats seeking to increase the

capacity of the system for its own use (FPPDa3®fther than warranting
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defendant’s contractual and recorded property si@stit agreed to do, plaintiff
filed a summary judgment motion seeking to disndisendant’s counterclaims
that sought to protect its rights (FPPDal80 - FREE2).

At oral argument, plaintiff's counsel spent paged gmges of the
transcript complaining that defendant was somehbe&s dffending party for
appearing in the case, despite the Appellate Dowisi prior ruling having
opined that plaintiff failed to include necessarytms and that such parties
should be added (FPPDa464). Plaintiff’s counsed aldmitted that for at least
three years it had been negotiating on behalf aingifff to transfer the system
(without notice, or joinder of the Villa or its ptecessor.) (T.7:2-6) Counsel
disparaged defendant’s efforts to protect its sgbhy stating, “Everything
seemed to be cruising along ...” (T:7:12); “Theihoaig last after years of trying
to resolve this.” (T.7:13-14); *“the new owners usj stepped in and ground
everything to a halt.” (T.7:14-18); “so they mandde throw sand in the gears
to this point.” (T.7:23-24); “Those contractuahuohs (the Villa’s claims) are
simply not worthy of the Court’s attention.” (T.83); “There’s no need for
discovery.” (T.9:19). Finally, he accused defendaot attempting to
“‘commandeer the process” (T.10:8-9).

Plaintiff’s counsel continued to argue against tppleation paragraph 28

of the 2016 Sewer Agreement, despite admitting ustrbe applied. Counsel

10
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relayed to the court an engineering report that wasvided for private
mediation purposes, wherein defendant’s engingenated that roughly 21,000
gallons of flow currently existed as “unused inae®” (T.13.7-14). Although,
confidential mediation information was improperlypad in argument, it is
indicative that at least one expert opined thaighdy 21,000 gallons of flow
were “unused in reserve.” (T.11:7-14) Thus, perageaph 28, defendant has
“equal rights” to 21,000 gallons of the reserve.

Counsel further advised the trial judge that plifinffered 12,000 gallons
of additional flow (in addition to the existing ®Q already being held by the
Villa, for a total of 21,100 gallons) to resolvestmatter (T.11:15-25). The issue
with making such an assertion at oral argument irejato confidential
settlement negotiations is that such an offer wasanpart of the record, and
defendant vehemently denies such offer ever beingemidowever, if such an
offer had been made, it could have been considdfadhermore, plaintiff’s
assertions regarding settlement negotiations appeaave been offered for the
purpose of affecting the trial judge’s by arguingtthhe defendant was being
unreasonable in settlement negotiations (T.11:1B2t6).

Plaintiff’'s counsel then argued that, despite thetm@mtual language
stating that the parties have “equal rights” to éixéra capacity, that defendant

only has a right to 8.5% of the capacity. (T.13115-While this argument flies

11
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in the face of the plaint language of the 2016 BapiSewer Agreement, it is an
admission by plaintiff that defendant has a rightat least 8.5% of the extra
capacity. (T.13:15-17) Whether 8.5% or 50%, pldirdmits that defendant has
a contractual and property right, and that a fagpute exists as to the extent of
that right. Notwithstanding, plaintiff argued thatfeledant’s claims were not
“worthy of the court’s attention(T.8:2-4) and that there was “no need for
discovery.” (T.9:18).

The plaintiff also improperly characterized paradraZ? of the 2016
Sewer Agreement. (FPPDa ). Plaintiff admitted thatagraph 22 bestows a
legal right upon defendant, and a legal respongtoipon plaintiff. (T.10:11-
14). Plaintiff argued, however that their legal r@sgibilities o not prevent
TVFP [defendant] from seeking to expand the conveyae capacity and to
reasonably assist such effortsyould not be triggered unless the conditions in
subparagraphs 22(a-d) were met as conditions peate(l.10:11-19). In fact,
plaintiff actually argued that permission of the nuipalities for an expansion
had to first be obtained prior to plaintiff havinglaty to “not prevent” defendant
from seeking expansion, or to “assist” the Vill@B8orts to expand. (T.10:15-
19). However, paragraph 22 does not mention anyhddmn precedent.”
(FPPDa392-393 ). Indeed, reading the stated camditas being “conditions

precedent” would not make sense. The conditionsude a) creating an

12
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engineered design, b) obtaining government appspwalcompleting the build-
out, and d) paying for all of the costs. (FPPDa393). If those items were
meant to be conditions precedent to plaintiff’sigation to cooperate, then the
project would have to be fully built and paid-forigr to plaintiff’s having to
cooperate, thus rendering this paragraph meanisghstwithstanding, the trial
judge apparently made a finding that these comaktiavere “conditions
precedent” and that defendant’s related to pa@y22 would not be ripe until
those conditions were met. Specifically, the tjitedge opined that defendant’s
paragraph 22 claims were not ripe because defenuahtnot applied to the
Township for approvals. (T.75:5-9 and 27:25-28T8)jis ruling is both factually
and legally incorrect and was a significant basisthe trial judge’s dismissal
of defendant’s claims.

Paragraph 22 also states that plaintiff shall n@vent defendant from
“seekingto expand.” (FPPDa392 ). The record clearly shthas defendanivas
and is seeking to expand. Plaintiff has, through a readhthe agreement in a
manner that suits its purposes, not only breachet tegal duties, but have
parlayed their improper argument into a supposelit itig vociferously oppose
defendant, all the while arguing that no discoveryarranted.

The trial judge framed the issues prior to issuimg final opinion. In so

doing, he made it clear that the court and theigarcknowledged the above

13
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described two presently existing and enforcealgbets of defendant. Regarding
paragraph 22 of the 2016 Sewer Agreement (relattngeeking to expand
capacity), the trial judge stated;é’s acknowledged that Parargraph 22 is —is
a right. And of course it’s a right. It's right the” (Emphasis added) (T.75:9-
11) As to Paragraph 28, (relating to equal rigbtthe existing excess capacity)
the trial judge acknowledged as follow$&dragraph 28 is a little trickier, but |
think | have to — | do reach the same conclusiofEmphasis added) (T.75:12-
13)

The trial judge was also well aware that plaintdgéfendant Morris and
defendant Borough were negotiating an agreemeatingl to the subject pump
main and property, as it was discussed severalstiomethe record. (i.e. T.) The
trial judge, unfortunately incorrect in his statedlief that these same parties
would not attempt to exclude defendant from anyhssettlement agreement. In
that regard, the trial judge statedlhis entire application, the motions are
granted because they’re not ripe for adjudicatidimis is particularly so as to
Morris Township and Flohram Park because they'venalamothing wrong.
They've acknowledged that they’re close to an age® and there’s no reason
to think that it won't include (the Villa’s) propsr They’'ve given me no reason
to do that.” (Emphasis added)r.74:2-9, Also see T.74:23-25yollowing this

statement, none of the parties disabused thejtrdigje of his mistaken belief.

14
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Rather, they remained silent as to their true intard the defendant’s claims
were dismissed. The trial court even envisioned ifjusticiable claims became
present, “a new Complaint can be filed. That's hebd bites at the apple.”
(T.77:3-4)

Six months later, a “justiciable claim” definitelyecame present. The
plaintiff, defendant Morris and defendant Boroughgotated and signed a
“Settlement Agreement” that intentionally excluddsk defendant and which
gaveall of the existing unused and reserved capacity &npff (taking all
unused and reserved capacity up to the then egiitmt of 95,000 gallons per
day), and necessarily enriched plaintiff by givingem an additional 28,950
gallons per day of expansion. (FPPDal- FPPDa2&&urOrder — Settlement
Agreement, page 7, paragraph 8, specifically FPRDadotably, paragraph 8
of the Settlement Agreement lists the “new” capator defendant as 8,100 (no
increase from the prior usage) and the capacityfaintiff as 123,950 per day
“for the buildings on, and to be located on, the Sier's Property ...”
(FPPDall). Thus, the extra capacity gained by pfaiby excluding the
defendant from the negotiation and execution of ‘thettlement Agreement”
was not to be shared, as required by the 2016 Saweements. Plaintiff, per
this Settlement Agreement, is now purportedly atbdevastly expand and

develop their property at great profit to themseltg converting all interest in

15
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the unused and reserved capacity that had preyiessted for itself, despite
knowing that defendant had “equal rights” to itaiRtiff has also greatly
prejudiced the defendant’s ability to obtain, lkire seek, the expansion that it
desired to pursue. By siphoning all of the existimgised and reserved capacity,
the defendant will be unable to ask defendant Tdwmn#or a greater expansion
to meet its request, because the existing capaeaityno longer be used by the
defendant. Further if plaintiff is permitted to pemd with its expansion, to the
exclusion of the defendant (as they obviously idtemdo), defendant will then
have to request that a new pump be replaced, rdtharobtaining its expansion
In conjunction with the currently proposed replaeainof the old pump. This
will necessarily make it much more difficult for féadant to obtain municipal
approval for its expansion. This prejudicial effestobvious to any party. As
stated above, plaintiff has rendered it impossibledefendant to expand by
taking advantage of the approximately 20,000 galloh excess capacity, in
which defendant had a contractual and propertytriggcause plaintiff has taken
it all for itself.

To make matters worse, plaintiff, defendant Townskapd defendant
Borough then submitted the Settlement Agreemettiedrial judge, who signed
the Consent Order and presumably signed off on #ide®hent Agreement.

(FPPDal-FPPDal25) Again, the defendant was nohgavg prior notice about

16
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the Settlement Agreement, thus it was not provideth an opportunity to
oppose and or argue against its implementation.

Consequently, this appeal is not only correct,ibig necessitated by the
wrongful acts of the other parties. Had plainti¢fendant Morris and defendant
Borough simply dismissed the remaining claims aratiena private agreement
without the trial court’s approval, the defendantthe extent it was advised of
same, could have simply commenced suit challenghred agreement in a
separate action without the need for appeal. Tlogldvhave been a remedy that
the trial court anticipated would have still remain (T.77:3-4). However,
because court orders now exist that extinguish rt&fat’s rights, these final
orders must now be appealed to undo the convedidefendant’s rights.

LEGAL ARGUMENT

l. THE COURT ERRED IN ENTERING THE CONSENT ORDER
(The ruling relating to this section is located
in the appendix FPPDal-FPPDa27)

The trial court erred as a matter of law in gragtsummary judgment to
plaintiff and to defendant Morris and defendant@ggh. The trial court and the
parties acknowledged on the record that two relegantractual rights exist in
favor of the defendant. Those rights are establisheparagraphs 22 and 28 of
the 2016 Sewer Agreement, as further establishddamranted by plaintiff in

the 2016 Easement Agreement. The trial court emmehterpreting the 2016

17
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Sewer Agreements and in failing to recognize a tieaven at the later date
when the trial judge signed and entered the Con€¥aer approving the
Settlement Agreement.

Rule 4:46-2 states that summary judgment shall bentgd "if the
pleadings, depositions, answers to interrogatoaed admissions on file,
together with affidavits, if any, show that theeeno genuine issue as to any
material fact challenged and that the moving p&tgntitled to a judgment or
order as a matter of law." R. 4:46-2(c). The tpimlge must decide whether "the
competent evidential materials presented, when @tewn the light most
favorable to the nonmoving party, are sufficienfpeErmit a rational factfinder
to resolve the alleged disputed issue in favohefrionmoving party[.]" Brill v.

Guardian Life Ins. Co., 142 N.J. 520, 540 (1995).

An appellate court uses the same standard as thk cdourt when

reviewing a trial court's decision to grant summprggment._Prudential Prop.

& Cas. Ins. Co. v. Boylan, 307 N.J. Super. 162, (&7Fp. Div.), certif. denied,

154 N.J. 608 (1998). It decides first whether thwes a genuine issue of fact.
If there was not, it then decides whether the loaarrt's ruling on the law was

correct. Walker v. Alt. Chrysler Plymouth, 216 NSlper. 255, 258 (App. Div.

1987).
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In this case, there are both genuine issues of &axd the trial judge’s
ruling on the law was not correct.

Celanese v. Essex County Improvement Authority, #04.Super. 514

(App.Div.2009) explains well-established law regagdthe interpretation of
contracts. The court held:

The interpretation of a contract is ordinarily gaéquestion for the
court and may be decided on summary judgment urftbese is
uncertainty, ambiguity or the need for parol evidenn aid of
interpretation....'Great  Atl. & Pac. Tea Co. .
Checchio 335N.J.Super495,502, 76 A.2d 1057 (App.Div.2000).
“The interpretation of the terms of a contract dexided by the
court as a matter of law unless the meaning is hwitlear and
dependent on conflicting testimonyBbsshard v. Hackensack
Univ. Med. Ctr..345N.J.Super.78,92, 783A.2d 731
(App.Div.2001).

In interpreting a contract, a court must try toexsain the intention
of the parties as revealed by the language usedsithation of the
parties, the attendant circumstances, and the @hjlee parties were
striving to attainOnderdonk v. Presbyterian Homes of
N.J.,.85N.J.171, 183-84, 42B.2d 1057 (1981¥*601 (citing Atl.

N. Airlines v. Schwimmef,2N.J.293, 301, 96A.2d 652
(1953));Driscoll Constr. Co. v. Stat871N.J.Super304, 313,
853A.2d 270 (App.Div.2004). Thus, in ruling on a summary
judgment motion that involves the interpretationaftontract, a
court must necessarily determine whether theraysgg@nuine issue
of material fact regarding the parties' intentions.

In Goldfarb v. Solimine, 245 N.J. 326 (2021), treud sets for the well-

established elements for breach of contract:

To prevail on a claim of breach of contract,
[o]ur law imposes on a plaintiff the burden to pedour elements:
first, that “the parties entered into a contrachteining certain
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terms”; second, that “plaintiffs did what the cadt required them
to do”; third, that “defendants did not do what tentract required
them to do,” defined as a “breach of the contraatig fourth, that
“‘defendants’ breach, or failure to do what the caat required,
caused a loss to the plaintiffs.”

Initially, based on the foregoing, the trial judmeproperly granted the
Consent Order. The Settlement Agreement was athtth the Consent Order
and became a part thereof. The terms of the SedtlerhAgreement gave all of
the unused capacity in the pump system to the piainThis capacity was
estimated by defendant’s engineering expert tovss 80,000 gallons per day.
During oral argument, both the trial judge and plaeties openly acknowledged
that defendant has a contractual and property dgktribed as an “equal right”
to that capacity. (FPPDa394, paragraph 28) Tla juidge also acknowledged
that a fact issue exists as to the meaning oftdrat (i.e. the extent/percentage
of that ownership right). (T.75:14-22 and T.64:2066:7)

It is also established that the trial judge at tinge of the oral argument
of the motions for summary judgment, was aware fthlaintiff, defendant
Morris and defendant Borough were engaged in ldagéing negotiations
relating to control and expansion of the pump etatiln that regard, the trial

judge mistakenly believed that any settlement agezd would not ignore the

rights of defendant. (T.74:2-9, Also see T.74:23:-25
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Perhaps the trial judge viewed the Consent Ordaply as a consent
dismissal of the lawsuit, and not necessarily amgptll the terms of the
Settlement Agreement. Because there is no trartsgripther explanation for
the trial judge’s reasoning for entering the Cong@rder, the defendant is not
able to verify, or even oppose the trial judge’ss@ning. Furthermore, the
defendant was not provided with prior notice of &mgry of the Consent Order,
not given an opportunity to object to same, or tdrens and conditions of the
Settlement Agreement, except by way of this apdeahat regard, because the
Consent Order adopts the terms of the Settlememéexgent, thus rendering
them “legally valid,” the Consent Order must bearesed.

Furthermore, it is indisputable that the Settletegreement appended to
the Consent Order clearly breaches the 2016 Seweeeents by giving all
the excess reserve capacity to plaintiff. It alseathes the agreements because
it is a final act, in an obvious long-term patteiplaintiff failing to abide by
its obligations set forth in paragraph 22 of thel@0Sewer Agreement
(FPPDa392-FPPDa393). That paragraph clearly regyl@intiff to cooperate
with the defendant whenever the defendant seelkexpand the system for its
use. The trial court erred by finding that the cidieds set forth as paragraph 22
(a)-(d) placed upon such cooperation were condstipmrecedent. The trial judge

improperly found the defendant failed satisfy thesenditions (including
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obtaining government approval for an expansionprgio any duty existing for
plaintiff to cooperate. This interpretation of pgraph 22 is simply not correct,
otherwise it renders paragraph 22 as being measssglnder the trial judge’s
interpretation, plaintiff would have no duty to gmrate unless and until (a)-(d)
were satisfied, which necessarily would include ldinig any proposed
expansion, and making all payments relating ther&tus, the entire project
would be completed before any duty to cooperatelavbe triggered. This is
simply not logical. It is also illogical to intergtrthat paragraph to allow plaintiff
to oppose, prejudice and/or extinguish defendamigght to expand. The
Settlement Agreement makes it inordinately mordiaift, if not impossible,
for defendant to obtain an expansion. By impropedyverting all the unused
excess capacity to plaintiff, it would necessarpermit the municipal
defendants to deny any proposed future expansieadbapon the terms of the
Settlement Agreement. At the very least, any fueKpansion request made by
defendant to the municipal defendants would be mmoine difficult. To the
extent plaintiff's proposed course of action isrpéted to proceed without the
defendant at this time, to the extent that the ni@d@t was able to proceed with
expansion at some time in the future, then it wauwddessarily require tearing
down any new pump system that would be installe$@ntly, to accommodate

any future expansion by defendant. This is clealibgical and necessarily
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prejudicial, as the cost to defendant at that twoelld be much greater than if
both parties were shared in the cost of a new pprapently.

For these reasons, by signing the Consent Orded, ecessarily
approving the Settlement Agreement, the trial jutigked to recognize a breach
of the 2016 Sewer Agreements, and necessarily tergireted paragraph 22(a)-
(d) as being conditions precedent. By entering@basent Order, the trial judge
necessarily failed to recognize that fact issuestemarticularly as to the amount
and value of the reserve capacity that was unadlietaken by plaintiff. Finally,
even if the conditions set forth at paragraph 22¢a) were in actuality
conditions precedent, the Settlement Agreement @uwhsent Order are
improper for the other reasons stated herein, man@hintiff’'s failure to
comply with other terms of the 2016 Sewer Agreeraauich as prior notice and
usurping all of the excess capacity. Consequeritlig, Consent Order, and
necessarily, the Settlement Agreement, cannot stand

The Consent Order is also improper because itrareshthe improper acts
of defendant Morris and defendant Borough. Defetidagrossclaims against
each of these defendants includes a count for fevemce. (FPPDal73-

FPPDal75 - Crossclaims, Count IV) In DiMaria ConBtc. v. Interarch, 351

N.J.Super. 558 (App.Div.2001), this court explairned elements of tortious

interference with a contract as follows:
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The tort of interference with a business relatioc@ntract contains
four elements: (1) a protected interest; (2) maltkeat is,

defendant's intentional interference without jusgéfion; (3) a

reasonable likelihood that the interference causedloss of the
prospective gain; and (4) resulting damadéacDougall v.

Weichert,144N.J. 380, 404, 67A.2d 162 (1996).

We first consider defendants' second argument slfficient

evidence of malice. “Malice” as used in the torgoimterference
cause of action is not construed as ill will towattie

plaintiffs. Printing Mart—Morristown V. Sharp Elec.
Corp., 116N.J.739-751, 56A.2d 31 (1989) Rather, malice is
defined to mean that the interference was inflicteédntionally and
without justification or excusdbid.

Here, accepting all of DiMaria's evidence as trie jury could

have reasonably concluded ...

In the present case, a finder of fact can easilychale that the above
elements have been met. Defendants Morris and Bbrbave apparently been
negotiating with plaintiff for some time, and engagn litigation in an attempt
to achieve an expansion by plaintiff that would wmagly breach defendant’s
rights. Certainly, there is little doubt followinthe oral argument on the
summary judgment motions. The protected interesgteevacknowledged, and
ruled upon, by the trial judge. These rights weliscussed, argued, and
explained in detail. This left no doubt as to thastence of defendant’s
contractual rights. Notwithstanding, a mere fiventis later, defendant Morris
and defendant Borough signed the Settlement Agrated Consent Order,
which openly breaches the defendant’s contractights. There is no possible

way to read the Settlement Agreement other thabmverts all exiting unused
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capacity to plaintiff for plaintiff's sole use. Is reasonable to believe that
defendant Morris and Defendant Borough had thiswkadge when they
negotiated and executed the Settlement AgreemehCamsent Order. In fact,
it seems very unlikely, if not impossible, that yhdid possess that knowledge.
Further, both defendant Morris and defendant Bohowgre aware from oral
argument that the trial judge expected that anyrtutsettlement agreement
would not exclude the defendant or run contrartheodefendant’s stated rights.
Notwithstanding, each proceeded to cooperate wampff in implementing an
agreement that not only ignored the stated behef anderstanding of the trial
judge, but necessarily negated the defendant'®ataghts. The interference
obviously damaged the defendant as stated hereaveabFinally, in this
instance, a finder of act could also easily findawor of the defendant as to the

final element of malice. As explained_in DiMariagb., Inc. v. Interarchsupra.

malice in this context does not include ill will drintent. Malice only requires
a finding of that the “interference was inflictedtentionally and without
justification or excuse.” (See above quot&jiven the facts of this case, it is
difficult to envision how a jury would not find ifavor of the defendant on this
element. A party could not possibly have more réeerd more poignant actual

knowledge of the defendant’s rights as was giverdédendant Morris and
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defendant Borough at oral argument, yet they mofgedvard intentionally
despite this knowledge.

. THE COURT ERRED IN DISMISSING THE VILLA'S
COUNTERCLAIM AGAINST THE SISTERS
(The ruling relating to this point is located inethappendix at
FPPDal26-FPPDal27 and in the transcript at T. 8175t22)

The trial judge erred in dismissing the defendantsinterclaim against
plaintiff, which was clearly based on defendant'sittactual rights. As argued
under point 1 above, plaintiff clearly breached &@L6 Sewer Agreements,
which necessarily include their covenant of goathfand fair dealing. In that
regard, the trial judge’s summary judgment order simibe vacated.
Alternatively, the court should fashion a remedy tloe defendant to pursue its
rights in a separate proceeding unfettered by tipeiee orders. The defendant
must be permitted to pursue its rights and havewtaesolve all fact issues,
including the extent and amount of damages.

M. THE COURT ERRED IN DISMISSING THE TORTIOUS

INTERFERENCE CROSSCLAIMS AGAINST MORRIS AND

FLORHAM PARK

(The ruling relating to this point is located iretappendix at FPPDal29-
FPPDal130 and in the transcript at T.74:2 to 75:22)

Similarly, for all the reasons argued in point | aepthe trial judge erred
in dismissing defendant’s Crossclaims against d#dah Morris and defendant
Borough that are based in tortious interferenc®RPa — FPPDa Crossclaim

Count IV) As third parties, defendant Morris andedelant Borough clearly and
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intentionally interfered with the defendant’'s knowights. If this was not
already obvious by the time oral argument was cotetljet became impossible
to ignore upon execution of the Settlement Agreenmtly months later. As
such, the summary judgment orders granted to ehtiese defendants should
likewise be vacated so that the defendant can puitsurights in the existing
litigation. Alternatively, this court should fasma remedy for the defendant to
pursue its rights in a separate proceeding unfsdtéy these prior orders. The
defendant must be afforded the ability to pursuerighits and have a court
resolve all fact issues, including the extent ammant of damages.

CONCLUSION

For the foregoing reasons, the trial judge, in gran plaintiff’'s and
defendants’ Morris and Borough motions for summparggment, erred as a
matter of law. The trial judge further erred in @mbg the Consent Order that
approved the Settlement Agreement. Each of thedersrhad the effect of
assisting these parties in completing a long-stapeéffort to take vested and
legal contractual rights from the defendant. Theref this Court must vacate
the Consent Order and necessarily the Settlemen¢ehgent, and reinstate
defendant’s Counterclaim against plaintiff, andedefant’s crossclaim against
the defendant Morris and defendant Borough adatee to defendant’s tortious

interference claim against each of these defend#itsrnatively, this court
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must enter an order to enable the defendant tg fultsue its rights against the
plaintiff, the defendant Morris and the defendant@mh (including the right
to seek to enjoin the construction of the expansi@md to challenge the
Settlement Agreement, without any negative legadatfof the three improperly
entered summary judgment orders.

Respectfully submitted,

ROSELLI GRIEGEL LOZIER, PC

Dated: October 16, 2024 By: N&drk Roselli

Dated: October 16, 2024 By: &éeven W. Griegel
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Preliminary Statement

The Township of Morris was sued by the Sisters of Charity of Saint Elizabeth
initially to compel the Township of Morris to treat additional effluent to be processed
through a sanitary sewer pump station owned and operated by the Sisters of Christian
Charity pursuant to a 1981 agreement. (FPPDa 287) The suit also sought to compel
the Township of Morris to take over the ownership and operation of the sanitary
sewer pump station in order to create an expectation of a stable operating
environment for the developer of an inclusionary Mt. Laurel development to be
constructed on property sold to that developer by the Sisters of Christian Charity.

Prior to the initiation of litigation, the Township of Morris had agreed that it
would accept and treat the additional effluent therefore leaving as the sole remaining
issue the ownership and operation of the sanitary sewer pump station. The trial judge,
the Honorable Michael C. Gaus entered a final order on an Order to Show Cause
requiring the Township of Morris to treat the effluent and further ordering the
Township to take over the maintenance and operation of the sanitary sewer pump
station. (Jall-Ja73)

The Township appealed this order and the Appellate Division reversed the
ruling based in part upon the fact that other necessary parties had not been joined to

the initial action.
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As a result of that ruling the Sisters of Christian Charity expanded the
litigation to include the Borough of Florham Park, The Villa at Florham Park! and
the Morris County Golf Club. (FPPDa440-FPPDa465)

The Township of Morris as a part of its responding pleading to the initial
action had named the Borough of Florham Park as a third-party Defendant because
the inclusionary development in question and the pump station are both located in
the Borough of Florham Park and would provide credits to the Borough of Florham
Park toward meeting the Boroughs affordable housing obligation. Service of process
was not formalized on the Borough at the time of Judge Gaus’ decision and the
judges ruling dealt only with Morris Township. (Jall-Ja73)

In any event, issue was joined across the board by all parties via cross claims,
counter claims, etc.

With the assistance of a settlement mediator (Special Master), Morris
Township, Florham Park Borough, Morris County Golf Club, and the Sisters of
Charity of St. Elizabeth reached a settlement (FPPDal-FPPDa3;FPPDa4-
FPPDal25)

The claims of Florham Park Property, LLC are grounded in a certain

agreement stated “This day of September, 2016” (FPPDa387-FPPDa395)

1Florham Park Property, LLC in the successor in interest to the original
named party, the Villa at Florham Park, Inc.

2
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The identified parties to this agreement are the Sisters of Charity of St.
Elizabeth, the Township of Morris and The Villa at Florham Park, Inc. This “Sanitary
Sewer Agreement” was entered into as a result of the purchase of that portion of the
property of the Sisters of Charity formerly occupied by the Villa at Florham Park,
Inc. by Florham Park Property LLC. It is remarkable and must be noted that the

Township of Morris did not sign the 2016 sanitary sewer agreement. (FPPDa394)

and is not a party of the same.

That agreement is the sole source of all of the rights claimed by Florham Park
Properties LLC2. As above, the rights of Florham Park Property, LLC are contractual
in nature and run between the Sisters of St. Elizabeth and Florham Park Property,
LLC and do not involve the Township of Morris.

PROCEDURAL HISTORY

The Township of Morris adopts the procedural history in this matter as set

forth in the brief of Florham Park Property, LLC
STATEMENT OF FACTS

The Township of Morris, with the following amplification, adopts the

Statement of Facts as set forth by Florham Park Property, LLC (“FPP”) and

emphasizes (as set forth in twelve pages of Statement of Facts) that any complaint

2 Those claimed rights are to a share of the Sisters portion of the pump
station capacity and to expand the capacity of the pump station.
' 3
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that FPP has is: one, derivative from the 2016 sewer agreement, and two, is
addressed to and only to the Sisters of Charity of St. Elizabeth (“Sisters”). (Florham
Park Property, LLC brief pages 5-17).

The brief of FPP is replete with references to the 2016 agreement (as to which
Morris Township is not a signatory), citing various paragraphs which are claimed to
confer rights upon FPP by the Sisters of Charity. Several additional pages are
directed at counsel to the Sisters of Charity. The brief goes on to complain apparently
that Florham Park Property, LLC was denied a seat at the settlement table, a specious
claim in that any rights of Florham Park Property, LLC were never articulated, are
clearly derived from the 2016 agreement and are further rights which are
“justiciable” only against the Sisters of Christian Charity.

A few significant points emerged from a reading of that hearing transcript.
Firstly, no where is there an acknowledgment of any pending or otherwise
quantifiable demands for sewer gallonage allocation on behalf of FPP (see transcript
of motion page T16 line 5 “Mr. Carroll: They haven’t proposed anything to the
Sisters, no such engineering plans, nothing. They haven’t obtained the agreement of
the Sisters. Even if they did, this bolded language which specifically says, and this
is probably the most important language, that they still need the authority, the
approvals of, among others, Florham Park and Morris Township which they haven’t

requested and certainly don’t have. “ (T16 L5-12) Two pages later at T17-22 through
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T18-L8 the attorney for FPP acknowledged, “Mr. Kessler: As a result of that, once
they were joined, the Villa had to assert claims to protect its interest because if they
didn’t, they could potentially be barred by the entire controversy doctrine. Some of
the claims which may be being asserted at the moment at this case with regard to the
Sisters and their breach of contract or as to the Township and their interference with
the contractual rights of FPP, they admittedly may be premature because they have
not, until they go forth with the settlement and we see how the exact rights of FPP
are effected, we’ll know what damages they - -they suffered.”

Ultimately, the analysis was crystalized by Judge Hansbury at pages T27-28
of the transcript in exchange with counsel for FPP commencing at page T28 L1

“The Court:...I’m still a little bit unclear. Mr. Carroll, first of all has
agreed to comply with paragraph 22 so I don’t know why we are
litigating over that. But, setting that aside, at the time you apply, (for
additional gallonage allocations) if you do, under paragraph 22, the
answer might be no. Are you saying that that’s objectionable?

Mr. Kessler: No, from the governing authorities?

The Court: Yes.

Mr. Kessler: No, they have the right to say no. I’'m - - I’'m not saying
they can’t say no.

The Court: So your not - -

Mr. Kessler: I’'m saying - -

The Court: Twenty-two doesn’t establish a right but a possible
opportunity. Is that, at least as my language, is that what you’re saying?
Mr. Kessler: I - - I would agree that that’s—"

Later at page 29
“The Court: You have the right to - - not make the expansion, but to
request the expansion.
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Mr. Kessler: Correct, right. And that right will - - has to continue and
can’t be elimated by virtue of any agreement that the Sisters and the
Township make when the pump station is transferred ownership.

The Court: Why is that in jeopardy? I don’t understand that? It’s clearly
in the - - in the agreement.

Mr. Kessler I - - I - - I don’t know that it is in jeopardy, Your Honor.
(T29 L1-12)

LEGAL ARGUMENT

L. THE STANDARD OF REVIEW APPLICABLE TO THIS CASE
REQUIRES THAT THE DECISION OF THE COURT BELOW BE
AFFIRMED

The Appellate Court review of the Trial Court action below is “de novo” (In Re

Ridgefield Park Board of Eduation 244 N.J. 1, 17 (2020)).

This court must accept the findings of fact by the court below since they are
supported by sufficient, credible evidence in the record. Due defference is to be

given to the trial court that heard the case. State v. Mohammed 226 N.J. 71 (2016)

and State v. McNeil-Thomas 238 N.J. 256 (2019) “The general rule is that findings

by a trial court are binding on appeal when supported by adequate, substantial,

credible evidence.” (Gnall v. Gnall 222 N.J. 414,428 (2015))

Most notably here the court found that no justiciable issue had been presented
pursuant to which any measure of damages could be had. In other words, Florham
Park Property, LLC, has not made a demand for any specific amount of sewer
gallonage, does not have a project pending requiring additional sewer gallonage and
there has been no showing that such gallonage, if requested would be denied or if

denied that such denial created a claim against Morris Township.

6
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| II. SUMMARY DISPOSITION OF THE CASE WAS ENTIRELY
APPROPRIATE AND PROPER

The court below found that “no rights have been violated here. Nothing has
happened which takes away from FPP anything that its entitled to contractually. In
other words, this entire application, the motions are granted because they are not ripe
for adjudication this is particularly so as to Morris Township and Florham because
they have nothing wrong. They have acknowledged that they are close to an
agreement and that there is no reason to think that it won’t include FPP’s property
they have given me no reason to do that.” (T73 L24-T74 L9)

The Court went on further to find that there was no violation of the civil rights
of Florham Park Property. As to claims for breach of contract that since FPP has not
come forward They are seeking what amounts to an advisory opinion with any claim
of a specific increase in capacity from the Sisters, that claim is similarly premature.
(T74 L10-T75 L22)

Summary disposition is governed by R4:46-2, in this case subsection (c) “The
judgment or order sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file together with the affidavits, if any,

show that there is no genuine issue as to any material fact challenged and that the

moving party is entitled to judgment or order as a matter of Law.” (see also Judson

v. People’s Bank & Trust Co. 17 N.J. 1967 (1954) and Brill v. Guardian Life Ins.

Co., 142 N.J. 520 (1995)) (Failure of the nonmoving party to demonstrate the
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existence of an issue, the resolution of which in favor of the non-moving party would
entitle that party to judgment.)

The sum and substance of this case is that very simply, the three principal
litigants have reached a resolution regarding the increase in capacity of the sewer
pump station from 95,000 gallons per day to 142,550 gallons per day which said
increase is for the purposes for serving an inclusionary affordable housing
development in the Borough of Florham Park. In 2016 the Villa at Florham Park
separated from the Sisters of Christian Charity and in furtherance of said separation
the parties entered into the 2016 agreement which agreement defines all the rights
responsibilities by and between those parties.

Now comes FPP as successor in interest to The Villa at Florham Park, Inc.
claiming violation of two particular paragraphs in the 2016 agreement: Paragraph 22
to the effect that the sisters of charity should not prevent the Villa at Florham Park
from seeking to expand the conveyance capacity of that portion of the system serving
FPP. There are four lettered subparagraphs under paragraph 22 detailing the steps
FPP must follow in furtherance of that expansion. None of these steps have been
undertaken (FPPDa392-393)

In paragraph 28 of the 2016 agreement, it simply recites (the Sisters and FPP)
shall have equal rights and responsibilities regarding any unused by (sic) sewer

capacity associated with the pump station...” (FPPDa394) Again, no quantifiable
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claim has been advanced by FPP against the sisters for an increase in allocation.
Until such time as a claim is made, FPP cannot assert damages where no relief has
been denied.

Furthermore, the Township of Morris hastens to note that FPP’s attorney
acknowledges that there is no duty on the part of Morris Township to grant a further
increase in capacity in response to a request by FPP and that there was no jeopardy
expansion plans.

III. NO PARTY TO THIS CASE HAS BREACHED THE “CONTRACT”
(THE 2016 SEWER AGREEMENT)
The Appellant cites established case law regarding interpretation of contracts.

Specifically, the Appellant cites Goldfarb v. Solimine 245 N.J. 326 (2021)

setting forth the Appellant’s burden to prevail on a claim of breach: 1. That there is
in fact a contract. 2. That the aggrieved party did what the contract required of them.
3. That the reverse party did not do what the contract required of them. 4. That that
failure caused a loss to the Appellant. (Goldfarb Supra.)

This claim clearly fails as to the Township of Morris and the Borough of
Florham Park in that neither of those parties were signatories to the 2016 agreement.

The Appellant takes the position that “Furthermore, it is indisputable that the
settlement appended to the consent order clearly breaches the 2016 sewer agreement

by giving all the excess reserve capacity to the Plaintiff.” (DBFPP 21) No demand
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for gallonage allocation has been articulated by FPP. FPP is not a party to the 1981
master sewer agreement between Morris Township, Florham Park, Sisters of Charity
of St. Elizabeth and ultimately amended to include Morris County Golf Club.
Furthermore, the assignment of any excess or reserve capacity to the sisters is not
inconsistent with the 2016 agreement particularly when the party claiming to be a
beneficiary of that agreement has failed to make any kind of request or demand
whatsoever.

IV. THE APPELLANTS CLAIM MAY NOT BE ENTERTAINED

BECAUSE IT IS NOT YET “RIPE”

In this case the Appellant is asserting unquantified claims for sewer gallonage
allocation and pump station expansion to support projects not yet identified,
planned, or by any means underway. For these reasons, the Appellant cannot be
heard to argue that it has been damaged when no formal demand has yet to be
articulated. The doctrine of ripeness is a means to determine whether or not a case is
ready for judicial review. In other words, has it developed sufficiently to warrant the
courts involvement. A case is generally considered ripe when it presents an actual
controversy that requires resolution, as opposed to being based on hypothetical or
speculative scenarios. The idea is that courts do not intervene prematurely in disputes

and that the court should only hear cases that have reached a stage where the issues

are concrete and have been properly articulated. (Toilet Goods Association V.

Gardner 387 U.S. 158(1967))

10
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V. DISMISSAL OF THE APPELANTS TORTIOUS INTERFERENCE
CROSS CLAIMS AGAINST MORRIS TOWNSHIP AND
FLORHAM PARK WAS ENTIRELY APPROPRIATE

The Appellant incorrectly claims that the Borough of Florham Park and the
Township of Morris are guilty of improper acts which amount to a tortious
interference with a business relation or contract. The Township of Morris finds this
curious in that neither the Township nor the Borough are parties to the 2016 contract

for which interference is claimed by Appellant.

Further, a review of the case cited by the Appellant (DiMaria Const. vs.

Interarch 351 N.J. Super. 558 (App. Div.) 2001) speaks about four elements: 1. A
protected interest; 2. Intential interference without justification; 3. A likelihood that
the interference caused the loss of a perspective gains; and 4. Resulting damages.
For reasons discussed above, the Appellant has suffered no ascertainable loss
because it has not asked for any gallonage from the Sisters of Charity of St. Elizabeth
nor has the Appellant shown the loss of a “prospective gain” and lastly it has failed
to define the nature of the intentional interference.

The 2016 agreement provides, inter alia, that the Appellant has the right to ask
the Township of Morris for additional sewerage allocation but counsel freely
admitted before Judge Hansbury that the Township of Morris was not under any

obligation to grant such additional gallonage.

11
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PRELIMINARY STATEMENT

This case concerns the transfer of a sewer systemed and operated by
the Sisters ¢ & KDULW\ RI 6DLQW (OL]DEMWKRespd@ent QWLII
ORUULY &RXQW\ *ROI &WnX griiperty?ia &e &oéwnship of Morris

Jownship” RU 3'H I HI@wWABhi(pWand contributes its flow to the sewer
system 7KURXJKRXW WKH FRXUVH RQ W BWROORFLI
of VHZHU FDSDFLW\ KDV QRW FKD@HGQ WYX H RPDBKRV VD
been peripheral, and its position in an otherwisweasarial litigation has
remained neutral.

The instant appeal now requires MCGC to assedt#énsce, despite never
engaging in any motion practice, and being a pasparty. After years of
litigation, extensive mediation and ultimately $&ttent negotiations (which
culminaed in a comprehensive settlement), it appears thamsppeal is an
attempt by Appellant, Florham Park Property/& 3)3RBRU 3$SSHOODQW’
take a second bite out of the appeal and seek mdjiah of its hypothetical

concerns.The appeal must be dismissed.

PROCEDURAL HISTORY

MCGC adopts the procedural history in this matter set forth in
$SSHOODQWYV EULHI DQG DGGV DV IROORZV

1
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On June 14, 2024 PP filed a Notice of Appeal thereby appealing the
May 2, 2024 Consent Orde(FPPDa470-FPPDa475) On September 12, 2024
FPPfiled an Amended Notice of Appeal adding an appdahe October 2023
Orders (FPPDa476-FPPDa482).

STATEMENT OF FACTS

Respondent MCGC sets forth herein, the facts reletaits relationship
and the nature of its impartial position in the ggedings.

Sisters andVilla at Florham Park, LLC 39 L O'CGate’the owners of
property located within the BorougRl JORUKDP 3DUN 3% RURXJK”™ R
% R UR X JKFPDa5-FFPDa6). Sisters owns and operatesnap patation
ZKLFK LV VLWXDWHG RQ LWV 3S$RBESH URDL QW RBHHWX
,QIUDV WU KFRDXBJHARPDa6). 0&*&fV SURSHUW\ LV ORFD)
Township. (FFPDa6). The Sewer Infrastructure is used to egnsanitary
sewer flows from the Sisters, Villa/FPP and MCG@Gperties into the Township
sewer system. (FFPDa5-FFPDa6)

A Dbrief history of the relationship of MCGC to tiparties is as follows:
the Sisters, Township, Borough, and the Florhank B&werage Authority (the

3)36 3%, entered into an agreemeon July 28,1981,to address wastewater

1Villa is the predecessor in interest to FPP. (FRPIBEPPDal25).
2
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issues astothé LVWH UV { (BRPR&BAY. VOh or about May 2, 1997, an
agreement was entered into between the SistersTdivaship, and MCGC in

which MCGC was added as a contributor of sanitiow$ to the pump station.
(FPPDa33).

Throughout 2019 and 2020, the Township, the Borouagid the Sisters
engaged in extensive negotiations in which thee$sstequested the Township
or the Borough agree to assume the ownership, tperand maintenance of
the pump station and its associated sewerage tnfitare. (FPPDa7). The
Borough and the Township could not come to an agese, and as such, the
Township filed an appeal of the trial court rulibgaringDocket No. AD226

WKH 3 $ S(EPPD&N40-FPPDa465).

After the 2020 Appeal and subsequent remand, thgation ensued.
(FPPDa440-FPPDa465).At this time, other parties entered the litigation.
(FPPDal35-FPPDal54Bpecifically, on March 31, 2022, MCGC was brought
into the litigation and filed an Answer to the arded complaint. (Jal25t
Jal3}§.

SULRU WR 0&*&TVT LQliYidgatoM, Hhe Iti@l \woukt @p ikt et

Brian Slaugh, PP, AICP as Special Master for theviihip and Defendant to

2 The FPSA has since been dissolved with its rigiht$ obligations now
assumed by the Borough. (FPPDa6).

3
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assist the parties in mediation. (Ja74-Ja75.).wéler, upon entering the
litigation, MCGC did not see the need to participatéhe mediation, in light of
the fact that its capacity and allocation was nwrging; hence, MCGC would
remain on the periphery of the mediation. (Ja20d da220). MCGC did
however, appear via counsel at each case manageraefdrence to observe
DQG FRQILUP WKH FRQNWitui@ X¥fHt& rais( Y DIWVIEE, Ja26R-
170; Jal76-177; Jal78-179; Jal82-183; JdiBG-Jal92-193; Jal94-195;
Jal99 -200; Ja205-207; Ja214-215).

On May 26, 2023, Sisters filed a motion for summprggment, which
FPP opposed. (FPPDal80-FPPDa424; Ja224- Ja230Jul@ri3, 2023, the
Township filed a motion for summary judgment, whidfPP opposed.
(FPPDa425- FPPDa430; Ja22da225; FPPDa468). Next, the Borough filed a
motion for summary judgment on September 1, 2028 &PP opposed.
(FPPDa431+tFPPDa439; FPPDa469).

On October 13, 2023, oral arguments were heard Ibmations for

summary judgment(T).> That same day, the trial court entered orders as

IROORZV JUDQWLQJ 6LVWHGYNMHRRW DRG IRV N KWV

counterclaims filed against Sisters, with prejugiaed 2) granting Defendant

7RZQVKLS DQG 'HIHQGDQW %R UR XJjkdpwer® RMILR Q V

3 T= Transcript of October 13, 2023.
4
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dismissing the crossclaims against each of thedendants (collectively
UHIHUUHG WR DV WKH 32FWREHU-FPPDal2U@ndU V"
FPPDal28-FPPDal130). MCGC was not a moving parantoof these motions
and hence not present at oral argument. T:3.

LEGAL ARGUMENT

MCGC has remained an impartial party in the litigat it has no
contractual or otherwise legal relationship or ghtions witlito FPP.
Nevertheless, as MCGC remains a party, it hereseras all trial court orders
should be affirmed, and the appeal denied. Adaogtg, MCGC joins the
arguments set forth by alko-Respondents in their respective briefs, and
supplements with the following:

l. THE TRIAL COURT PROPERLY ENTERED THE CONSENT
ORDER

The Supreme Court has held that parties cannonarilly appeal as of
right from a judgment or order entered with the ssamt of the parties. Winberry

v. Salisbury, 5 N.J. 240, 255 (1950); Jacobs v.kMandsay & Son Plumbing

& Heating, Inc., 458 N.J. Super. 194, 205 (App. ¥019); N.J. Schs. Constr.

Cor. V. Lopez, 412 N.J. Super. 298, 309 (App. 3010). Rule 2:2-3 which

prescribes an appeal as of right from a final judgtmcontemplates a judgment

entered involuntarily against a losing partigl.
5
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"Settlement of litigation ranks high in our pubpolicy.” Nolan v. Lee

Ho, 120N.J.465,472(1990) (quoting _Jannarone v. W.T. Co85N.J.

Super. 472476 (App. Div. 1961)). "[O]ur courts have refused tacate final

settlements absent compelling circumstances." Ibitlis policy rests on the
recognition that "parties to a dispute are in tlestlposition to determine how
to resolve a contested matter in a way which isstledisadvantageous to

everyone." Impink ex rel. Baldi v. Reyné96 N.J. Super553 563 (App. Div.

2007) (quoting Isetts v. Borough of RoselaB84 N.J. Super247, 254 (App.

Div. 2003)).
After years of litigation, extensive mediation asettlement negotiations,
the parties (aside from FPP) executed an intricegétlement agreement
36 HW W O HP H Q WpestaibihHdPtheQoWhership and maintenance of the
pump station and force mainThe accompanying Consent Order prescribed
finality of the litigation based on the Settlemé&greement. FPP was in no way
aggrieved by the Consent Order. New Jersey pydlicy and jurisprudence

warrants affirming the Consent Order.
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. 7+( &2857 3523(5/< ',60,66('" %27+ 9,//$9¢
COUNTERCLAIM AGAINST SISTERS AND THE TORTIOUS
INTERFERENCE CROSSCLAIMS AGAINST SISTERS AND
$33(//$1796 $33($/ 2) 7+( 2&72%(5 25'(56

OUT OF TIME.

As stated, MCGC was not a moving party, nor a pgréint in oral
argument at any of the aforementioned 2023 summatgment motions that
DUH WKH VXEMHFW Rl $SSHOQDRWIEIW\3RISGW O,0 VY
Nevertheless, MCGC asserts the October 2023 Owders properly entered

2Q0\ D FXUVRU\ JODQFH LV VX)BI3ANVHO®OW®YS MWIRO FI
woefully deficient. As the Notice of Appeal and Anded Notice of Appeal
reveals, FPP is seeking appellate review of thrie¢ ¢ourt ordersentered in
2023

R. 2:4-1(a) establishes the time to appeal findeos of a trial court. This
Rule provides in clear and unequivocal languag®bews:

« an appeal from a final judgment of a court shall b
filed within 45 days of their entry.

Three hundred and thirty-five days lapsed from dage of the entry of the
October 2023 Orders before FPP filed the AmendeticR@f Appeal. MCGC
need not argue the merits of the allegation ashetiaer or not the trial court

erred in dismissing bot® LOODTYVY FRXQWHUFODLP D RMJULVQLRAK G L
7
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interference cross-claims, as the clock on the timappeal the October 2023
Orders has long expiredThe October 2023 Orders were not interlocutory in
nature; the October 2023 Orders were final, andefloee R. 2:4-1(a) is clearly

DSSOLFDEOH DQG ZDUUDQWVSHIDMPLVVDO RI $SSHO

CONCLUSION

7KH $SSHOODWH 'LYLVLRQYV 58 RRXK® MW D/KRX D
appeal in view of 1) New Jersey public policy favgy settlements; and 2) the
untimeliness of the appeal, insofar as the lowarrcorders cited above are

concerned. As such, it respectfully requested that the instant appeal b

dismissed.
CALLI LAW, LLC
Attorneys for Respondent, Morris
County Golf Club

Dated: November 25, 2024 /s/ Lawrence Calli

Lawrence A. Calli, Esq.
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PRELIMINARY STATEMENT

By way of the instant appeal, Defend&mpellant The Villa at Florham
Park Inc. and its successor in interest and intervenor, Florham Park Property, LLC.
(hereinafter collectively referred asthe “The Villa”), seeks to frustrate the multi
party resolution of a lonrgunning litigation which had been carefully negotiated
over the course of several years by the other parties to the underlying action. As
determined by the Trial Court, the Villa’s claims are not ripe but, even if they, wer
judgment should nevertheless be entered in favor of the Defendant/Respomdent, th
Borough of Florham Park (the “Borough”), as none of the affirmative claimgraise
by the Villa against the Borough are cognizable at law.

PROCEDURAL HISTORY

On May 1, 2020, the PlaintifffResponder8isters of Charity of Saint
Elizabeth (“Sisters”)filed the VerifiedComplaintfor Declaratory Relief in Lieu of
Prerogative Writs and an Order to Show Car@amencing this action against the
Township of Morris and the Township Committee of the Township of iSlorr
(collectively, the “Township”)(FPPDal96~PPDa214). The Verified Complaint
(FPPDal9d-PPDa214) sought entry of judgment confirming the Township’s

obligation to provide sanitary sewer servicedainclusionary development on the

! For the purposes of citation, in referencing The Villa’s Appendix, the Borough adofdsrtta
usedby TheVilla. Thus,The Villa's Appendixis herein referred to &$PPD4 and the Joint
Appendixof Respondents herein referred to d9a”.
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Sisters’ Property located within the Borough of Florham Park, with that inclusionary
development property being located within the Township’s NJBjgftoved sewer
service aregFPPD211).

The Verified Complaint also sought entry of judgment compelling the
Township to accept ownership, maintenance and control of the sanitary sewer pum
station and associated sewer lines serving the Sisters’ Profpd?D&11). On
May 29, 2020, the Township filed an Answer and Thedty Complaint naming
the Borough and thElorham Park Sewerage Authority (“FPSA3s ThirdParty
Defendants (Jalal0). The Township’s Answer denied any responsibility to accept
ownership, maintenance and control of the sanitary sewer pump station and sewer
lines, and its ThirdParty Complaint asserted that it was the Borough thasthelal
an obligation, if any; not the Township.

On June 15, 2020, the first trial court judge hearing this matter below (the
Hon. Michael C. Gaus, J.S.C.) held argument on the Order to Show Cause return
date’, and, on August 11, 2020, Judge Gaus issued an opinion addressing all of the
relief sought in the Sisters’ Verified Complaint, compelling the Township to provide
sewer service and to accept ownership, maintenance, and control of the sanitary

sewer pump station and sewer lines. (J34743) The Township then appealed.

2 The FPSA is no longer in existence as the Borough's sewerage system is now operated as a
municipal utility. Subsequent pleadings corrected this initial misfilBeg Ja86.
3The Borough did not participatetimis hearing as it had noyetbeen properly serve&PPDa440.
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The Appellate Division, in a decision issued June 24, 2021, (FPPba440
FPPDa465) affirmed Judge Gaus’s Order in part, compelling the Township to
provide sewer service to the inclusionary developments, but reversed that portion of
the Order which required ¢hTownship to accept ownership, maintenance, and
control of the sanitary sewer pump station and sewer lines. The decisiamdesin
the matter for additional proceedingSPPDa44dFPPDa465)

On September 7, 2021, Judge Gaus issued an Gudesponteappointing
Brian Slaugh, PP, AICP, as Special Master to review submissions by the parties,
render written recommendations to the court, and assist the parties in mediatio
(Ja74Ja75) On September 13, 2021, the Borough then filed its Answer{Jzg%,
and, on October 7, 2021, the Parties submitted a Consent Order deleting the Florham
Park Sewerage Authority from the caption and removing it akhied-Party
Defendant (Ja86Ja88)

On November 17, 2021, the Sisters filed a motion to amend the Verified
Complaintfor Declaratory Relief in Lieu of Prerogative Writs and an Order to Show
Causdo add ThirdParty Defendant, the Borough, as a direct defendant, and to add
The Villa andMorris County Golf Club as additional defendants. (3889 Ja93

94). On January 14, 2022, the Township filed a motion to amend its pleadings to add

4 FPSA is no longer in existence.
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Toll Brothers, Inc., as a ThirBarty Defendant.(Ja91Ja92) On January 18, 2022,
Judge Gaus issued an Order granting the Sisters’ motion94a88d, on the same

day, the Sisters filed an Amended Complanamingthe Borough,Morris County

Golf Club (*"MCGC”) and the Villa as Defendants. (FPPDatB8®PDab4). On
February 7, 2022, Judge Gaus denied the Township’s motion as moot since Toll
Brothers had terminated their contract. (Jala09)

On March 23, 202Z2The Villafiled anAnswerand CounterclaifCrossclaim
against the Sisters and against the Township, the Borougi@6«. (FPPDal55
FPPDal79)In its CounterclaimThe Villa alleged that the Sisters) seeking to
expand the sewer service and transfer the sewer infrastructure to serve the
inclusionary development, had breached a 2016 Agreement throughMaeidhlla
property was sold by the SistersTtoe Villa. The Borough filed an Answer on May
6, 2022 (Jal51)On April 26, 2022, a case management conference was held by the
Honorable Stephan C. Hansbury, J.S.C. {faton recall), to whom the matter had
been assigned for handling. By Ordéated April 26, 2022 (Jal4%150) Judge
Hansbury ordered the Parties to submit mediation statements to Special Maater Bria
Slaugh, PP, AICP, and to participate in a mediation session on May 16, 2022.

Pursuant to a letter issued on May 3@22,by the Special Master (Jal-84168),

> At the time, Toll Brothers was under contract to purchase the Florham Park inclysionar
development portion of the Sister’s property. That transaction was terminated. 108)06-
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all Parties, with the exception of MCGC, attended paudicipatedn that mediation
session.

The Township and the Borough next met at a mediation session with the
Special Master on June 14, 2022. That mediation session, according to the Special
Master’s report to Judge Hansbury on June 20, 2022 (JIHill728) focused on the
financial terms under which the municipalities would enter into an agreement related
to the provision of sewer service to the inclusionary developments on the Sisters’
Property. At the following session on June 23, 2022, the Township and Borough
participated again, and, accorditogthe Special Master’'s June 2&)22,report to
Judge Hansbury (Jal-04175), continued to make progress on resolving their
financial issues related to the provision of sewer service. The two municipalities met
again on August 17 and August 22, 2022 for mediation sessions, and, according to
the Special Master’s report issued August 24, 2022, (334881) narrowed down
the issues concerning the question of which municipality would own the pump
station and associated sewer lines, and the circumstances under which that would
occur.

On September 6, 2022, the Parties participated in a mediation session with the
Special Master related to the expansion of the pump station to serve the inclusionary
development to be located on tBerough side of the Sisters’ Property and the

turnover of the pump station and related facilities to the municipalifi@$84185).
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Though no resolution was yet reached, the Special Master wrote in his September 9,
2022, report to the trial court that he was hopeful a resolution would be
accomplished. (Jal18%a185)

The trial court continued to hold case management conferences and issue
Orders periodically on June 2, 2022 (Jal@2170) June 27, 2022 (Jal:d&l177),
July 15, 2022 (Jal#8al79), August 25, 2022 (Ja182183), and September 13,

2022 (Jal18@al87), with all PartiesmcludingThe Villaand MCGC, attending.

On September 22, 2022, Florham Park PropaityC. (“FPP”), as contract
purchaser of the Property then ownedibe Villa, filed a motion to intervene in the
action (FPPDal32)The trial court grantedrPP’s motion on October 28, 2022
(FPPDa131}.

Meanwhile theParties,including The Villa, continued to participate in

mediation anccase management conferen¢és192Jal195). Subsequently, a case
management conference was held on January 4, 2023, which was menaolialize
an Order dated January 12, 2023. (Jal®200). On January 18, 2023, the Special
Master issued a report to the court on the status of disngdsiothe provision of

sewer service and the ownership, control, and maintenance of the sewer facilities,

® Except as otherwise specifically indied,no distincion is made herein between The Vilia
Florham Park, Inc., and Florham Park Property, LLC., aycaad all references hain to “The
Villa” should be understood to individuaiyd collectivéy refer to bothThe Villa and FPP.
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including the pump station. (Ja204204) It was at this time that the Special Master
first highlighted as a disputed issu&he Villa parties’ demand$Ja202204).

On March 14, 2023, the trial court held a case management conference at
which all Parties, includinghe Villa, appeared.(Ja205207). The judgeordered
the Parties to continue negotiating towards reaching an agreement, and to provide
the status of negotiations at the next case management conference JaAP05
On April 17, 2023, the Special Master issued a letter to the trial court setting forth
the position ofThe Villa with regards to its claims. (Ja20&209) On April 18,
2023, the Sisters filed a letter with the trial court oppodihg Villa’s positions.
(Ja216Ja211)

On May 26,2023,the Sisters filed a motion for summary judgment seeking
dismissal ofThe Villa’s Counterclaim against the Sisters. (FPPDaEB@®D&24).
The Townshiplso fileda motion for summary judgment seeking dismissar lo¢
Villa’s Crossclaims(FPPDa428-PPDa428 Ja224. On September 1, 2023, the
Borough filed a motion for summary judgment seeking dismissdlhef Villa’s
Crosselaims against the Borough. (FPPDa431PDa48). The Villa opposed all
three motions, and, on October 9, 20PRBe Villafiled a motion seeking the recusal

of Judge Hansbury. (Ja236249)

" Having purchased the Property, FPP formally substituted in as a paftigeforilla by way of
Order entered June 20, 2023. FPPDa133.
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On October 13, 2023, Judge Hansbury held oral argument on the motions for
summary judgment and granted all three motions. (FPPDERP®al30)In a
bench opinion issued on that date, the transcript of which has been submitted to this
Court by The Villa, he noted that The Villadkims were premature and unripe, and
thatThe Villawas seeking an advisory opinion. As we elaborate ugom the trial
court further noted thdthe Villa’'s rights would have to be violatgudior to the filing
of a claim, and that no rights have yet been violated. The trial court further noted
that the Township and Borough had “done nothing wrong” and that Thedwilla
not have any claims against the municipalities. The trial court therefore granted all
three summary judgment motions for the reasons expressed on the record, with all
claims raised byhe Villain their pleadings being dismissed. Thus, as of the entry
of the three October 12023,0rders dismissing The Villa'slaims, The Villawas
no longer a party to this case. On November 17, 2023, Judge Hansbury issued an
Order denyingrhe Villa’s motion for recusal. (Ja261a263)

Subsequently, the parties continued to negotiate a Settlement Agreement, and,
on April 26, 2024, by letter to the trial court (Ja270), the Sisters submitted the
Settlement Agreement to the trial court for the court’s review and, on April 30, 2024
the Sisers submitted a proposed Consent Order incorporating the Settlement
Agreement. On May 2, 2024, the trial court entered that Consent Order (FPPDal)

concluding this case below. This appealline Villa followed.
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STATEMENT OF FACTS

The Villa and the Sisters atige owners of property that is currently within the
Township sewer service area and for which the Township has historically and
presently provides such servi€EPPD4A35154; FPPD&34-339; Ja301).

On March 7, 2019, the Court entered a Final Judgment of Compliance and
Repose as to the Settlement Agreement in the Borough's affordable dhousin
litigation. (FPPDA35154; FPPDa27285; FPPD&34-339; Ja301). The
aforementioned@ffordable housing litigation settlement providés development
and construction of affordable housing units on a portion of the property currently
owned by theSisters (FPPD435154; FPPDa27285; FPPD&34-339; Ja301).
Neither the Final Judgment of Compliance and Repose, norSétgement
Agreement, contemplated use or provision of sewer service or infrastructure by or
through the Borough with regard to tBester’'sproperty.ld.

The Sister'sown and operate a sewer pump station located on the property,
along with a force main and gravity line that convey wastewater to and from the
pump station (the sewer pump station, force main and gravity line are collectively
referred to as the “sewer inftaucture”). (FPPD435154; FPPDa26-380;
FPPD#34-339; Ja301)The sewer infrastructure is currently utilized to provide

sewer service to The Villajsroperty.ld.
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The Sisters, the Township and the Borough previously entered into an
agreement, dated July 28, 1981, that provided for the construction and operation of
the sewer infrastructure for purposes of connecting and servicing the Plaintiff and
other users througtine Township sewer service ar@@PPDd35154; FPPDal55
179;FPPD&34-339; Ja301).

By way of an agreement between Plaintiff, the Township and The Morris
County Gold Club, Inc. (“MCGC"), dated May 2, 1997, the sewer infrastrucisoe a
serviced the MCGC propertyFPPD435154; FPPDal15479; FPPD&34-339;
Ja301).The Villa was not party to either the 1981 agreement, ther 1997
agreementd. The Borough was not party to the 1997 agreentént.

Plaintiff and The Villa subsequently entered into an Asset Purchase
Agreement, dated September 15, 2016, by virtue of which Plaintiff conveyed to The
Villa the property which it presently owns andcupiesand which is serviced by
the sewer infrastructuré¢-PPDal551L79; FPPDa30&80; FPPD&34-339; Ja30)L
The Sistersand The Villa also entered into a Sanitary Sewer Agreement, dated
September 30, 2016, another Agreement entitled “Agreement Regarding Sewer
Rights” as well as &anitary Sewer EasemefEPPa286307; FPPDa384818;
FPPDa434339; Ja301)Neither of the municipal defendants in this matterwit,
the Borough and the Township, were party to any of the Sewer Agreements between

the Sistersand The Villa.Id. No contract, easement or other agreement exists

10
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between the Borough and The Villa or to which both are signatories as to the
provision of sewer service or the use, rights, interests or ownership in the use of the
sewer pump station or other sewer related infrastrudture.

The Borough did not provide, and has never at any time provided, sewer
service to The Villa’s or the Sister’s properties, which are located in Morris
Township’s sewer service are@EPPD435154; FPPDa434339; Ja301) The
Township of Morris currently and historically has provided sewer service to The
Villa property.Id.

Prior to this litigation;The Villa hal not made any past or present application
or request to the Borough relative to the provision of sewer service or the use of
sewer related infrastructuréFPPDal55179; FPPD435154; FPPDa434339;
Ja301)On August 10, 2020, the Borough of Florham Park Planning Board adopted
a resolution granting preliminary and final major site plan approval with variance
relief and final minor subdivision approval in connection with the develapared
construction affordble housig and other residential units on the Plaintiff's property
located at 2 Convent Road, Block 1301, Lot 2 on the Official Tax Map of the
Borough of Florham ParkEFPPDa434339; Ja301Ja27; Ja36; Ja64; Jg72

Sewer was specifically not addressed in the aforementidaedlopment
application Id. Plaintiff has sought to improve and expand the sewer pump station

to facilitate the additional flows that will result from the construction of the

11
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development on its property and has alleged such improvement and expansion is
required to facilitate the construction of affordalteising (FPPDal351.54).

LEGAL ARGUMENT

l. THIS COURT SHOULD AFFIRM THE SUMMARY JUDGMENT

ORDER BECAUSE THE VILLA'S PLEADING S FAILED ON ITS

FACE TO STATE A BASIS FOR RELIEF AN D THE RECORD WAS

OTHERWISE INDEPENDENTLY SUFFICIENT

R. 4:462(c) provides that summary judgment “shall” be granted when the
pleadings andiscovery show “that there is no genuine issue as to any material fact
challenged and that the moving party is entitled to a judgment or order as a matter
of law.” A genuine issue of material fact exists only if, considering the burden of
persuasion at tal, the evidence submitted by the parties on the motion, together with
all legitimate inferences therefrom favoring the 1maving party, “are sufficient to

permit a rational factfinder to resolve the alleged disputed issue in favor of the non

moving party’ Brill v. Guardian Life Ins. Co. of Am142 N.J. 520, 540 (1995K)

“Rule 4:462(c)’s genuine issue [of] material fact standard mandates that the
opposing party do more than ‘poin{ [to any fact in dispute in order to defeat
summary judgment.ld. At 529 To properly oppose a motion for summary
judgment, the noimoving party must proffer specific facts demonstrating a genuine

issue of material facHousel v. Theodoridis314 N.JSuper. 597, 6084 (App. Div.

1998) “[A] non-moving party cannot defeat a motion for summary judgment merely

by pointing to any fact in disputeBrill, supra, 142 N.J. at 52%he opposingarty

12
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must “demonstrate by competent evidential material that a genuine issue of fact
exists[.]” Id. at 47980. Where the nemoving party does not offer such evidence,
and thus doesot “dispute any of the assertions in [the moving party's] statement of

material facts,” “[tlhe consequence ... is clearly prescribed”: the moving party's
statement of material facts is deemed admittémise| supra, 314 N.J. Super. at
602 The summary judgment procedure, as outlinedule 4:462, is “designed to

‘focus [our] ... attention on the areas of actual dispute,’ ” if any tafidfacilitate

[our] review’ of the motion."Claypotch v. Heller, Inc., 360 N.J. Super. 472, 488

(App. Div. 2003)
Clearly, however, if the complaint states no basis for relief and discovery
would not provide one, dismissal of the complaint is appropriate. Lembo v.

Marchese 242 N.J. 477, 49896 (2020) Scheidt v. DRS Technologies, nd24

N.J. Super. 188, 193 (App. Div. 201@pr claim to survive, plaintiff must allege
sufficient facts, and not only conclusory allegations, to support a cause of;action)

Demas v. Nat. Westminster Bank, 313 N.J. Super. 47 (App. Div. 188&if. den.

161 N.J. 151 (1999)(summary judgment for the defendant when the plaintiff's
allegations, even if true, do not state a cause of action).

An issue regarding interpretation of a contract clause presents a purely legal
guestion that is particularly suitable for decision on a motion for summary

judgment.Shields v. Ramslee Motors, 240 N.J. 479, 487 (20%@here the terms

13
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of a contract are clear and unambiguous there is no room for interpretation or

construction and [courts] must enforce those terms as writk@nzin v. Pirnie

124 N.J. 500, 507 (1991Because, in the instant matter, the entire basis of The
Villa’s causes of action asserted as countercaosisclaimsress on the rights and
interests thait allegedly derives frontontractual agreements referenced in the
pleadinggFPPDa®9 - 177. FPPDal42.43, there is no reason such isswese
not capablef resolution on summary judgment.

Here,in addition to being specifically referenced in its pleading [FPPDal75
—6; FPPDal42], the contractual agreements between the Villa and the Sisters upon
which the Villa rested its offensive claims wemnethe record before the Court on
summary judgment and admitted as genuiBee FPPDal90; FPPDa308;
FPPDa386; FPPDa396; FPPDa402299 Moreover,the Villa not only describes
these contractual agreements, in detail, in its pleadirgyalso the entire predicate
for its claims. Accordingly, the record considered by the Court on summary
judgment was no different than the record upon which it would have decided a
motion to dismiss.

A court may consider documents specifically referenced in the complaint

“without converting the motion into one for summary judgmehit.’ Dickerson &

Son, Inc. v. Ernst & Young, LLP361 N.J.Super. 362, 365 n. 1 (App. Div. 2Q03)

aff'd, 179 N.J. 500 (2004). “In evaluating motions to dismiss, courts consider

14
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‘allegations in the complaint, exhibits attached to the complairtterseof public

record, and documents that form the basis of a claim.” Banco Popular N. Am. v.

Gandi 184 N.J. 161, 183 (2005). “It is the existence of the fundament of a cause of
action in those documents that is pivotal; the ability of the plaintifbrtove its
allegations is not at issueld. “[W]hen allegations contained in a complaint are

contradicted by the document it cites, the document controls.” See Myska v. New

Jersey Mfrs. Ins. Co., 440 N.J. Super. 458, 482 (App. Div. A@its)g Rapaport v.

Robin S. Weingast & Assogs359 F.Supp.2d 706, 714 (D.N.J.2012)

“‘Summary judgment is not premature merely because discovery has not been

completed.’Badiali v. N.J.Mfrs. Ins. Grp., 220 N.J. 544, §2915) Moreover, the
fact that discovery is not complete, or has not begun, is not alone sufficient to defea

a motion for summary judgment. SRe4:462(c); R 4:465(a); Wellington v. Est.

of Wellington 359 N.J. Super. 484, 496 (App. Div. 20@8rims of incomplete

discovery will not defeat summary judgment if further discovery will not patently
alter the outcome). On the contrary, the nonmoving party must set forth the nature
of the specific facts that have yet to be revealed in discoveri@amgdif obtained,

they present a genuine issue of material fact in dispute. A party opposing a motion

8 The Villa falsely allegedn its crossclaim thatin addition to the Sisters, it “has entered into
contracts, agreements and easements with [] the Borough and TowR$stDal73L74). This,
however,was disproven in the documents themselves and subsequently conceded for purposes
of the Borough’s motion for summary judgment. $seto contract&PPDa308; FPPDa386;
FPPDa396; FPPDa40&ee also FPPDa436 atlY-13 FPPDa434339 and Ja30as to fact
admission.

15
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for summary judgment on the grounds that discovery is incomplete must show that
“there is a likelihood that further discovery would supply... necessaryniation

to establish a missing element in the cabdhamed v. Iglesi&vangelica Oasis

De Salvacion424 N.J. Super. 489, 498 (App. Div. 2012¢e alsd@adiali., supra,

220 N.J. 544. And in opposing summary judgment, a party must identify the

specific discovery needed. SBEeénity Church v. LawsofBell, 394 N.J. Super. 159,

166 (App. Div. 2007 “A party opposing summary judgment on the ground that
more discovery is needed must specify what further discovery is required, rather
than simply asserting a generic contention that discovery is incomplete.”).

Villa’s offensive claims were woefully deficient insofar iaglid not fairly
apprise the Borough, the Township and the Sisters, the parties against whom claims
were assertedf the basis for any of the claims. While a plaintiff may bolster a
cause of action through discovery, one may not file a conclusory complaint to find

out if such a claim exists. Camden Cty. Energy Recovery AssoBsv. N.J. Dep't

of Envtl. Prot., 320 N.J.Super. 59, 64 (App.Div.199®iscovery is intended to
lead to facts supporting or opposing an asserted legal theory; it is not designed to
lead to formulation of a legal theory”). It follows that “the legal requisites for

plaintiff's claim must be apparent from the complaint its&tiwards v. Prudential

Prop. and Cas. Ca357 N.J.Super. 196, 202 (App.Div.2003)

16
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In the context of an action in lieu of prerogative writ, such as was before the
court in this action, summary judgment is expressly authorized at any time after the

filing of the complaintR. 4:692; See also Affiliated FM Ins. Co. v. StaB38 N.J.

Super. 540, 557 (App. Div. 2009ummary judgment appropriate in prerogative

writ); See also United Savings Bank v. State, 360 N.J. Super. 520, 525 (App. Div.)
certif. den. 177 N.J. 574 (200&ffirming the grant of summary judgmeimt
prerogative writ action because claim not ripe).

“Nevertheless, a purely legal question of whether a defendant is insulated
from liability because of an immunity or some other statutory provision ideally

should be resolved, if possible, at an early stage of the litigation.” Gomes v. Cnty.

of Monmouth 444 N.J. Super. 479, 486 (ApPiv. 2016) see alsdRivera v.

Gerner 89 N.J. 526, 536 (198Zhoting that resolving issuasvolving the Tort
Claims Actthrough the pretrial process “is to be encouraged”) (emphasis added);

Hurwitz v. AHS Hosp. Corp 438 N.J. Super. 269, 3686 (App. Div. 2014)

(observing in a statutory immunities case that issues involving those immunities
should be adjudicated at an “early stage of litigation,” and that an “unfetteréed righ
to discovery” would “dilut[e] the practical benefit of the immunity protection”).

In addition to the contractual agreements referenced in the Crossclaimt the tor
claim notice, or perhaps more aptly, lack theraals properly before the Court on

summary judgment, and at all times upon the filing of an offensive claim, by virtue

17
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of its status as a jurisdictional prerequisite to tort based claims. Although The Villa
did not file, nor make reference ta,tort claim noticen its pleadingthe law is
clearin that a tort claim notice is an essential element and jurisdictional prerequisite
of a tort based claim against a governmental entity and that documents that form
the basis of a claim are properly considered by the court even in a motion to dismiss.
Evidently,beyond the allegations of the complaint itsel§ entirely proper for the

court toalsomatters of public record, and documents that form the basis of a claim

on even on a motion to dismiss. Banco Popular N.,Aupral84 N.J.at183

With respect taclaim filed under the Tort Claims Act, the notice of claim is
“a jurisdictional precondition to filing suit” that is properly considered on a motion

to dismiss.Ptaszynski v. Uwaneme, 371 N.J. Super. 333, 343 (App. Div. 2004)

Pilonero v. Twp. of Old Bridge?36 N.J. Super. 52934 (App. Div. 1989f“[T]rial

court lacks jurisdiction in light of the failure to file a timely notice of claim.”)
N.J.S.A.59:8-3 (“[n]Jo action shall be brought against a public entity or public
employee under [the TCA] unless the claim upon which it is based shall have been
presented in accordance with the procedure set forth in this chaldene, no Tort

Claim Noticewas referenced in or filed with the complaint, in summary judgment
record, nor even alleged to have existed. A tort claim notice is, however, a

essential jurisdictional component of a claim against a governmental entity

18
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Accordingly,no further discovery was required for the court to definitely rule

on the issues dispositive to the motion for summary judgment and there was ample

evidence in the record properly before the court for the court to render decision on

the merits.

THE COURT SHOULD AFFIRM SUMMARY JUDGMENT ORDERS
ON THE VILLA'S COUNTER/CROSSCLAIMS AND THE
UNDERLYING ACTION BECAUSE THE VILLA DID NOT HAVE
STANDING TO INDEPENDENTLY ASSERT AN OFFENSIVE
CLAIM AND THERE WAS NO JUSTICIABLE CONTROVERSY
BEFORE THE COURT

Initially, The Villa conceded on the record, on several separate occasions,

during motion for summary judgment that its offensive ctaagainst the Borough

were premature. The Borough respectfully submits that this was alone dispositive as

to its motion for summary judgment and that for the same reason the trial court did

not err in granting summary judgment on the basis of The Villa’s claim beimge

for adjudication and The Villa not otherwise having stand8pgcifically, Counsel

for The Villa repeatedly acknowledged the following as to its Counter/Crossclaims:

Some of thelaims which may be being asserted at the moment in this
case with regard to the Sisters and their breach of contract or as to the
Townships and theinterference with the contractual rights of FPP,
they admittedly be premature because they have not until they go forth
with the settlement and we see how the exact rights of FPP are affected,
we'll know what damages theythey suffered.

(T®17:25; T18:18).

9 “T" refers to the transcript of the June 2024, proceedings on the motions for summary

judgment.
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| would suggest to Your Honor that, as | indicated earlier, some of these
issues may actually be premature. And we recognize that because I'm
told the Sisters and the Townships take action that truly adverse our
rights, that the- the damages that we wadlffer are unknown.

(T24:7-12).

Well, it goes to the point that some of this may be premature, Your
Honor, until they take action that adversely impacts the rights of the
Sisters or, sorry, the rights of FPP, Your Honor.

(T30:1215).

Thank you, your Honor.+ | think it goes back to what | said earlier in

the manner in which Villa and now FPP was brought into the case and
the need at that time to, in essence, assert whatever claims might be
pertinent for fear of them being later kedrby the Entire Controversy
Doctrine. As | indicated before and as suggested by Mr. Bell, you know,
the-- the initial claims we acknowledge weravere pled as- and the
derivative claims of that which was asserted by the Sisters, |tenk

true potatial claim that FPP holds is the interference with contract.

And | think I would acknowledge that until either Township takes some
action which is adverse to FPP and its contractual lights, that claim may
be premature because it was alleged not knowing what was going on.
And until they enter into a formal settlemegfreement or takes some
action which impacts the existing rights of FPP, there may not be any
interference.
(T60:1325; T61:17).
The Borough respectfully submits that the above alone is fatal to The Villa’s
ability to maintain an offensive claim against the Borough.

In its Mt. Laurel opinions, the Supreme Court has made it very ttlaaithe

housing rights of lowand moderaténcome persons can be asserted only by the

20



FILED, Clerk of the Appellate Division, November 26, 2024, A-003175-23, AMENDED

persons themselves, by public interest organizations representing their interests, and

by developers offering to build affordable housiAtgexander's Dep't Stores of New

Jersey, Inc. v. Borough of Param@43 N.J. Super. 157, 165 (App. Div. 199%1}'d,

125 N.J. 100 (1991). There is, quite simply, no basis in law or logic under which an
adjacent owner that shares certain sewer infrastructure with a separatéyope
which affordable housing is to be constructed has standing to prosecute offensive
claims against the municipality relative to the municipality’s fulfillment of its
constitutional obligationgiith respect to the development of affordable housing on
the other property merely due to The Villa’'s status as an adjacent ownerTdlene.
Villa’s interest as a party in this litigation exists only to the extent that it is
intertwined with the provision of sewer service to its property and the responsibility
of ownership and operation of the same sewer infrastructure that wouilctksbe
proposed affordable housing developmdtitinly stated, The Villa, at bes$tad an
interest in the litigation in general; it was not injured, damaged, aggrieved by a
decision or even a direct party in interest with respect to the actual basis upon which
the Sister’'s brought the action. In that regdide Villa's crossclaims are entirely
predicated upon the supposition that its extremely narrow and limited interest in this
litigation also confers upon it sufficient standing with respect to the municipal
defendant’s fulfilment of their independent and/oollective constitutional

obligations as it pertains to affordable housing.
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Standings a threshold justiciability determination whether the litigant is
entitled to initiate and maintain an action before a court or other tritbeah Re

Adoption of Baby T, 160N.J. 332, 340 (1999)see alsdn re Adoption of Baby T

160 N.J. 332, 341 (1999) (“[S]tanding is an element of justiciability that cannot be
waived or conferred by consentfRather, it is a threshold inquiry because “[a] lack

of standing by a plaintiff precludes a court from entertaining any of the stibstan
issues for determinationld. at 340. Typically, “standingequires that a litigant

have a sufficient stake and real adverseness with respect to the subject matter of the
litigation, and a substantial likelihood th@ome harm will fall upon it in the event

of an unfavorable decisionNeu v. Planning Bd. of Township of UnioB52N.J.

Super544, 552 (App. Div. 2002jquotingin re N.J. Bd. of Pub. Utils200N.J.

Super544, 556 (App. Div. 1985)).
Standing, however, is not automatic, and a litigant has

no standingto assertherightsof a third partySee Spinnaker Condo. Corp. v.

Zoning Bd. of City of Sea Isle Cit357N.J. Superl05, 111 (App. Div.)certif.

denied,176N.J. 280 (2003). One may not claim standing to vindicate the

constitutional and other rights of some other third party. Stubaus v. Whig88an

N.J. Super38 (App. Div.),certif. denied 171N.J. 442 (2002)State of N.J., Dep't

of Envtl. Prot. & Energy v. Dopp, 268 N.J. Super. 165 (App. Div. 1988)ough
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of Seaside Park v. Comm'r of New Jersey Dep't of Educ.N4dBZSuper. 167 (App.

Div. 2013)

In its Mt. Laurelopinions, the Supreme Court has made it very clear that the
housing rights of lowand moderaténcome persons can be asserted only by: (1) the
persons themselves; (2) public interest organizations representing their intacests; a

(3) developers offerintp build affordable housindilexander's Dep't Stores of New

Jersey, Inc. v. Borough of ParamB43 N.J. Super. 157, 165 (App. Div. 1990), aff'd,

125 N.J. 100 (1991). The Court assumed that developers would take a major role in
vindicating the doctrine, but its intended beneficiaries were the poor, not the

developersSouthern Burlington County N.A.A.C.P. v. Mount Laurel, 92 N.J. 158,

208 (1983) See alsdills Dev. Co. v. Twp. of Bernards, 103 N.J. 1, 54 (1986)

There is no direct authority for the proposition that a landowner “may be entitled to
a builder's remedy merely because of [its] active or even helpful participatioe

revision process and compliance hearidgdunt Olive Complex v. Twp. of Mount

Olive, 340 N.J. Super. 511, 526 (App. Div. 200tegrtification granted, cause
remanded, 174 N.J. 359 (2002).

The focus of The Villa’'sCrossclaim is rooted in the Sister's Amended
Complaint, which is predicated on the financial burden the pump station and force
main pose on the Sister's and the correlated impact on the prospective inclusionary

development on the Sister’s propefyPPDal35; FPPDalh%vidently, all of the
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facts as plead in the crossclaim are wholly and unequivocally rooted in the false
premise that the claims as alleged by the Sisters are also of constitutional
significance to The Villa. Although The Villa does have an interest with respec
matters affettng the sewer service to its property and the rights and interests in the
infrastructure that services its property, The Villa is not a party in interest as i
pertains to the cost burdens on the developer of the project associated with the
determinatiorof realistic opportunity or the fulfillment by the municipal dedants

of their constitutional obligations.

Furthermore, the manner and means by which The Villa seeks such relief
bears noproceduralresemblance to thaif the Sistersand that of an action to
vindicate the rights of the housing rights of low income persons themseles
respect to the entitlement to affordable housing because it primarily sought relief in
the form of monetary damages as opposed to equitable fdtiaf.is aside from
seekinghe same relief against the Borough as sought bilthetiff in the form of
equitable relief, in its Crossclaims The Villa is specifically sought monetary relief
in the form of compensatory, consequential and punitive damages, restitution,
attorney’s fees and cosfnere was absolutely no basis for this under the facts or in
an action with respect to affordable housing.

In short, The Villa cannot demonstrate an important or novel constitutional

guestion absent a decision to challenge and or an identifiable constitutional harm.
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The Villa’s claims are of no moment because they have no direct or indirect bearing
on the purpose of ensuring realistic opportunity for inclusionary development.
Additionally, the interest asserted in this matter is an inherently private inteaest t
exists merely and solely by virtue of The Villa’'s status as an adjacent property
owner, not as a developer or the owner and developer. To even have thbasild
to claim the adjudication is necessary for an important public interest, the party
claiming that there is no realistic opportunity for inclusionary developmédigin
of the cost, i.e., the developer, would need to be the proponent of the relief
soughtAs suchthe dismissal oThe Villa’'s claimswas appropriate
.  THE BOROUGH WAS ENTITLED TO SUMMARY JUDGMENT AS

TO THE CROSSCLAIMS FOR CONTRIBUTION AND INDEMNITY

AND ALL OTHER TORT AND NEGLIGENCE BASED CAUSES OF

ACTION DUE TO VILLA'S FAILURE TO FILE A TORT CLAIM
NOTICE

A. The Villa Could Not Maintain An Action In Tort Against the Borough
Under Any Of The Four Counts Of Its Crossclaim In TheAbsence Of
A Tort Claim Notice

The New Jersey Tort Claims Act (“TCA” or “Act’N.J.S.A.59:1-1to 123,

Is the statutory mechanism through which the New Jersey Legislature effected a

limited waiver of sovereign immunitysee D.D. v. Univ. of Med. & Dentistry of

N.J, 213 N.J. 130, 133 (2013). “The guiding principle of the [Act] is that ‘imitgu

from tort liability is the general rule and liability is the eptten[.]"”” Coyne v. State,
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Dep't of Transp 182 N.J. 481, 488 (200&)uotingGarrison vTwp. of Middletown

154 N.J. 282, 286 (1998)
The Act “establishes the procedures by which claims may be brought[.]”

Beauchamp v. Amedjd 64 N.J. 111, 116 (2000pne (1) of the procedures the Act

Imposes on a party seeking to bring a tort claim is a requirement to file a notice of

tort claim (“TCN”). SeeD.D., supra, 213 N.J. at 13deealsoN.J.S.A.59:81 to-

11. The notice has a number of required components including: (1) when it has to be

filed, N.J.S.A59:88; (2) what information it must contaiN,J.S.A.59:84; and (3)

where it has to be filedN.J.S.A.59:87.
Pursuant to the TCA, a litigant is required to file a notice of tort claim within
ninety (90) days of the accrual of the alleged cause of action before he or she can

file a complaint against a municipalitd.J.S.A.59:8-8. This notice requirement is

“a jurisdictional precondition to filing suit. Ptaszynski v. Uwaneme, 371 N.J.

Super. 333, 343 (App. Div. 2004) (emphasis added); Pilonero v. Twp. of Old Bridge

236 N.J. Super. 529, 534 (App. Div. 19&9qT]rial court lacks jurisdiction in light

of the failure to file a timely notice of claim.”N.J.S.A.59:8-3 (“[n]o action shall

be brought against a public entity or public employader [the TCA] unless the
claim upon which it is based shall have been presented in accordance with the

procedure set forth in this chapter”).
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The Supreme Court has made clear that the TCA’s requirements are to be

strictly construed, McDade v. Siazon, 208 N.J. 463, 474 (2011), and with regard to

the contents of the notice, tpablic entity must be identifiecceeVelez v. City of

Jersey City, 180 N.J. 284, 290 (200fiheCourt has also explained the purposes of

the notice requirements, which are:

(1) to allow the public entity at least six months for administrative
review with the opportunity to settle meritorious claims prior to the
bringing of suit; (2) to provide the public entity with prompt
notification of a claim in order to adequately invgate the facts and
prepare a defense[ |; (3) “to afford the public entity a chance to
correct the conditions or practices which gave rise to the claim; and
(4) to inform the State [ or local public entity] in advance as to the
indebtedness or liability that it may be expected to meet.

[Beauchampsupra, 164 N.J. at 121122 (citations omitted)].

The contents of a proper notice of claim under the TCA are governed by

N.J.S.A. 59:84, which specifies the following minimum information that a

claimant's notice must contain: A claim shall be presented by the claimant ... and

shall include:

a.
b.

The name and pesiffice address of the claimant;

The postoffice address to which the person presenting the
claim desiresotice to be sent;

The date, place and other circumstances of the occurrence or
transaction which gave rise to the claim asserted,;

. A general description of the injury, damage, or loss incurred so

far as it may be known at the time of presentation of the claim;
The name or names of the public entity, employee or employees
causing the injury, damage or loss, if known; and

The amount claimed as of the date of presentation of the claim,
including the estimated amount of any prospective injury,
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damage, or loss, insofar as it may be known at the time of the
presentation of the claim, together with the basis of
computation of the amount claimed.
This provision is “designed to provide the public entity with sufficient
information to enable it promptly to evaluate its liability and potential exposure

and, if it chooses, to correct a defective condition and also to engage in sattlemen

negotiations por to the commencement of suiNéwberry v. Twp. of Pemberton

319 N.J. Super. 671, 675 (App. Div. 1999)
In light of the Legislature's express intent, “[g]enerally, immunity for public

entities is the rule and liability is the exceptiomMtDade v. Siazon?08 N.J. 463,

474 (2011) (citing Fleuhr v. City of Cape May, 159 N.J. 532, 539 (1999). The Tort

Claims Act is “strictly construed to permit lawsuits only where specifically

delineated.'Gerber ex rel. Gerber v. Springfield Bd. of Educ., 328 N.J. Super. 24,

34 (App. Div. 2000)seealsoN.J.S.A.59:2-1(b); Polyard v. Terry160 N.J.Super.

497, 506 (App.Div.1978), aff @9 N.J. 547 (1979XKolitch v. Lindedah] 100N.J.

485,495497 (1985) The Tort Claims Act's notice requirements are an important
component of the statutory scheme. 59:8-8 and-9. “[P]ublic entities
shall only be liable for their negligence within the limitations of” the TRA.S.A
59:1-2. The requirements of the TCA are “stringent” and place a “heavy burden”

on plaintiffs seeking to establish public entity liability. Bligen v. Jersey City Hous.

Auth., 131 N.J. 124, 136 (1993)
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Here,the filing of a tort claim notice was a jurisdictional prerequisite to the
right to maintain an action against the Borough in tort. It was never disputed that
Villa did not comply with this obligation. Therefore,jghCourt should affirm the
entry of summary judgment and dismissal of all tort and negligence based causes
against the Borough, including Count Four.

B. The Villa Could Not Maintain A Claim For Indemnity And
Contribution Against The Borough Without First Filing A Tort Claim
Notice
In its pleading, The Villa broadly asserted a “general counterclaim and
crossclaim for contribution and indemnification” against Plaintiff and all other
named defendants, including the Borough. As discussed in the above subheading A
of this Point Headingdll, the failureto file a tort claim notice is fatal to the Villa's
ability to maintain an action against a public entity in tort.
It is well established that a thighrty plaintiff is required to file a notice of

claim beforeasserting a claim for contribution or indemnification against a public

entity or employeelones vMorey's Pier, Inc., 230 N.J. 142, 1357 (2017). Parties

filing tort claims against public entitieaust “serve a notice of claim within ninety
days of the date on which the cause of action accrigesMore importantly, the
Court found thatN.J.S.A 59:88 “is expansively phrased,” does “ndistinguish
between a plaintiff's claim and a defendant's eotesisn or thirdparty claim against

a public entity,” and does “not exempt from the tort claims notice requirement a
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defendant's claim for contribution and indemnification, or any other category of
claims.”|d. at 157.

The Court further determined the accrual of a claim against a public entity
underN.J.S.A 59:88 occurs on the date the plaintiff's claim accrues, and not, as is
often claimed, the date the defendant first knows or has reason to know it has a
contribution or indemnification claim arising from the plaintiff's accident and
injuries. Id. It further endorsed the interpretation by certain loearrt decisions
finding thatN.J.S.A 59:88 served “to bar all claims, including contribution and
indemnification claim, where the claimant failed to serve” a notice of tort claim
within ninety days of the plainfl§ accrual of the plaintiff's cause of acti¢a. at
156.

The Court also recognized that its interpretationNal.S.A 59:88 may
“deprive a defendant of its right to pursue a claim against a joint tortfeasor before
the defendant is aware that the claim exidtk,’at 158, and that “a defendant ‘may
not even learn that he [or she] hgsa@ential contribution claim within [the ninety
day] period [under the statute], since the plaintiff may not file suit until wgt af

the [ninety}day period,” "Id. at 158 (quotingS.P. v. CollierHigh Sch, 319 N.J.

Super. 452, 475 (App. Div. 1999)). Nonetheless, the Court deterrhinef.A

59:88 requires that a defendant asserting a claim for indemnification or contribution

30



FILED, Clerk of the Appellate Division, November 26, 2024, A-003175-23, AMENDED

against a public entity file a notice of claim within ninety days of the accrubéof t
plaintiff's claim.ld. at 148, 15758.

Accordingly, pursuant tdones The Villa’s counter and cross claims for
indemnification and contribution are barred by virtue of the failure totliée
requisite notice of claim. As the Supreme Court heldones where a defendant
fails to “serve a timely notice of claim on a public entity pursuait.foS.A 59:8
8, the [TCA] bars that defendantsossclaimor third-party claim for contribution
and common law indemnification against the public entlty..at 15758. Thus, this
Court, as with the trial judge, is constrained to uphold the dismissal of the claim for
indemnity and contribution.

IV. THE BOROUGH WAS ENTITLED TO SUMMARY JUDGMENT AS

TO ALL COUNTS BECAUSE THE CROSSCLAIM FAILED, ON ITS

FACE, TO ALLEGE THE ESSENTIAL ELEMENTS OF A CAUSE OF

ACTION

As an initial matter, although Count One, in particular, is alleged against all
of the named defendants, it is clearly directed solely at the TowHdRRPDa170.
Indeed, no indication whatsoever is actually provided within the tekeqgfleading

itself as to the nature or basis of the claim that is being asserted in general, or as

alleged against the Borough, the factual basis for which is apparently wholly set

10 For clarification, this is in reference to “First Count” under the headBrgssclaim as to the
Morris Township Defendants and Claims Against Florham Park” of The Villa’sv&nand
CounterCrossclaim
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forth in the Sister's Amended ComplaifPPDal70! Notwithstanding The Villa's
express and specific reliance on the allegations set forth in the Sister's Amended
Complaint as to this particular count, it should be noted that The Villa denied or
plead insufficient knowledge as the overwhelming majority of theeventytwo
(72) separately enumeratgmhragraphs of the Amended ComplaiRPPDal55;
FPPDa437. Specifically, The Villa’s Answer only admits to a total of thirteen (13)
of the seventy (72) paragraphs of the Amended Complaint, to wit, Paragraphs 8, 10,
29, 30, 31, 32, 33, 34, 44, 66, 67, 69 and 71, while denying or pleading insufficient
information as each and every other allegatidgifPPDal55; FPPDa437.
Undoubtedly, no cause of action can be fairly or reasonably inferred from the
incorporation by reference of a near blanket denial of the allegations of the Sister’s
Amended Complaint as to this and every other count of the Crossclaim against the
Borough.

Moreover there is, quite simply, no basis in law or logic under which a claim
that makes no reference whatsoever to any action or omission attributable to the
Borough could proceed. In that regard, not only does Count One omit reference to

any act for which the Borough may be responsible, it merely alleges a claghdbr r

11 As discussed in further detail infra, in each count of its four (4) count CrimsstTde Villa
incorporates by reference in lieu of repetition, and realleges the allegationsiamsi sgt forth
in the Plaintiffs Amended Complaint (“Complaint”) by reference in lieu of tiépa as if the
same were alleged by The Villa, as well as tineoallegations of The Villa in its counterclaims
and crossclaims.” See FPPDal70; FPPDal71; FPPDal72; FPPDal73.
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without a basis in alleged fadiccordingly,the Trial Judge did not err in finding
Count One fai#d on its face, to allege a cause of action or basis for a claim for
which relief can be granted and that 8eroughwas thus entitled to summary
judgment as to Count One.

As with each of the other counts, the First and Third CétiofsThe Villa's
Crossclaim against the Borough “incorporates by reference ... and realleges the
allegations and claims set forth in the Plaintiffs Amended Complaint ... as if the
same were alleged by The VillaFPPDal70; FPPDaly2aVithout affirmatively
identifying or implying a particular cause of action, the same s@mbn to state
that “for the reasons stated in the [Amended] Complaint, Plaintiff and The Villa are
entitled to an order confirming the Township’s obligation to serve the Villa's
property and compelling the Township to accept, ownership, mainteramt
control of the subject pump station and force matiRkPDal70; FPPDal7@ddly,
the same count requests that the Court grant the same relief as sought by Plaintiff
and further award compensatory, consequentialpamitive damages, attorney’s
fees and costgFPPDal70; FPPDal).2n other words, these causes seek relief

withoutsetting forth the elements of the cause of action upon which the availability

12 But for the relief soughin the form of an order compelling acceptance of such obligations, in
the alternative, be directed at the Borough, the Third Count is otherwise idemtibal FEirst
Count in nature, substance and as to the pafftd®?Dal70; FPPDal).2Thus, except as
otherwise indicated, the analysis herein does not distinguish between the Firstrdr@olints
and should be understood to apply to both.
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of such relief depends. It is also absolutely implausible that one could rely on the
facts as alleged by another party to form the factual basis for their own cause of
action.Thus, both such counts of The Villa’s crossclaim are deficient on their face,
as a matter of law, and cannot survive summary judgment.

Count Two of The Villa’s crossclaim alleges a claim pursuant to the New
Jersey Civil Rights Act (“NJCRA”). As with the other counts, Count Two expressly
incorporates and substantially relies on the allegations as set forth in the Sister’s
Amended Complainfor the cause assertétiNotably, as with all counts of the
crossclaim, the facts as alleged in Count Two do not independently pleadhall of
elements of a cause of action under the NJCRA. The ability of this count to survive
summary judgment fairs no better in incorporating the thirteen (13) paragraphs of
the Sister's Amended Complaint to which The Villa admitted in its answer.

Critically, each of the first three counts of The Villa’s crossclaim are
predicated upon the same underlying factual and legal basis in expressly
incorporating and substantially relying upon the allegations of the Sister's Amended
Complaint. Similarly, noe of these counts independently sets forth the essential
elements of a cause of action within the text of the pleading itself. Thus, the very

essence of Counts One, Two and Three is clearly and plainly directed at the

13The Villa’'s undue and unwavering reliance on the Sister's Amended Complaint tdvéohastis
of its own cause of action serves to eliminate any and all room for detdthe ability to decide
the fate of its claims on the face of the pleading.
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obligations of the municipal defendants to facilitate the development of affordable
housing, which is, of course, the central allegation and predicate for the Sister’s
Amended Complaint. The Villa, however, by virtue of its status as an adjacent
landownerand sewer service user, has no standing to make such a claim in its
crossclaim against the Borough.

A. The Borough Was Entitled To Summary Judgment As To Count Two

Of The Villa’s Cross Claim Because It Fails To Assert A Basis For A
Violation Of A Constitutional Right

In Count Two of the crossclaim, The Villa alleges a violation of the New
Jersey Civil Rights Act (“NJCRA"). Such claim is supported only by the bare
conclusion that the Borough violated the due process rights of other lower income
households as guaranteadder the New Jersey Constitution as well as rights
conferred by municipal ordinance and the municipal land use law. The Borough
respectfully submits that the Court should affirm the order of the Trial Judge
granting its motion for summary judgment as tou@6t Two of The Villa's
crossclaim because it fails, on its face, to state a cause of action for ell@€Chan
be granted or to plead the essential elements of a claim under the NJCRA.

N.J.S.A 10:6-2(c) provides, in relevant part:

Any person who has been deprived of any substantive due process ...

rights, privileges or immunities secured by ... laws of the United States,

or ... of this State, or whose exercise or enjoyment of those substantive

rights, privileges or immunities has been interfered with or attempted
to be interfered with, by threats, intimidation or coercion by a person
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acting under color of law, may bring a civil action for damages and for
injunctive or other appropriate relief ....

The CRA further provides that actions “may be filed in Superior Court. Upon
application of any party, a jury trial shall be directdd.].S.A 10:62(d). The CRA
Is modeled after the federal Civil Rights Act, 42S.C 8§ 1983 AmeriCare

Emergency Med. Serv., Inc. v. City of Orange Tw463 N.J. Super. 562, 574 (App.

Div. 2020). To be cognizable under the CRA a claim must allege either that Plaintiffs
were: (1) “deprived of a right;” or (2) their rights were “interfered [with] by dkse

intimidation, coercion or force” Felicioni v. Admin. Office of Cour#&04 N.J.

Super. 382, 400 (App. Div. 2008), certif. denied, 203 N.J. 440 (2010).
A cause of action under the CRA contains two (2) essential elements. First, a
stae actor, i.e., a person acting under color of law is responsible for the deprivation

of a right, privilege or immunitySeeRivkin v. Dover Twp. Rent Leveling Bd., 143

N.J. 352, 363 (199@(citing Monell v. Dep't of Social Servs. of the City of New

York, 436 U.S. 658, 663 (1978)). Second, the plaintiff must identify a right
guaranteed under State or Federal Law that was violate@juoting 42U.S.C.8§

1983. As to this second element, the CRA, like § 1983, is not itself a source of
substantive rights, but merely provides a vessel for vindicating substantive rights

elsewhere conferredormley v. WooeEl, 218 N.J. 72, 98 (2014). Therefore, to

bring a cause of action under the CRA, the second element requires a party to allege

a specific constitutional violation. The case law is clear that an individual may
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prevail on a claim under the CRA only when: (1) the plaintiff has actuaéyn be
deprived of a right; or (2) one acting under color of law has threatened, intidyidate
or coerced a person or attempted to do so, in such a way that it interferes with the

peron's exercise or enjoyment of his riglfglicioni v. Admin. Officeof Courts

404 N.J. Super. 382, 400 (App.Div. 2008meriCare Emergency Med. Serv., Inc.

v. City of Orange Twp 463 N.J. Super. 562, 574 (App. Div. 2020).

As an initial and threshold matter, Villa’s counterclaim did not allege with
particularity each and every element of a cause of action brought under the CRA.
Likewise, the crossclaim failed to identify the particular right(s) violated by virtue
of Boroughs alleged misconduct.

The elements of a substantive due process claim under the CRA are the same

as the statute it was modeled after(43.C § 1983 Rezem Family Assocs., LP v.

Borough of Millstone423 N.J. Super. 103, 115 (App. Div. 2011). A substantive due

process claim under the CRA requires plaintiff to: (1) “identify the stetiar, ‘the
person acting under the color of law,’ that has caused the alleged deprivation”; and
(2) “identify a ‘right, privilege or immunity secured to the iolant” by the
constitutions of the state and federal governments or by state and federal laws.”

Rivkin v. Dover Twp. Rent Leveling Bd., 143 N.J. 352, 363 (1996) (qudiogell

v. Dep't of Soc. Servs., 436 U.S. 658, 691 (1978)).
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In its crossclaim, Villa alleges the Borough violatéd).S.A 10:62(c) by
“violat[ing] the due process and other constitutional rights of the Villa and lower
iIncome households as guaranteed by the New Jersey Constitution, as well as rights
secured by the Villa under applicable ordinances, Court Orders, and thapgdln
Land Use Law.” FPPDal7EFPPDal72. No specific allegation is contained in the
counterclaim as to the means, conduct or action by which the Borough pdisporte
violated its rights. Rathethe Villa refers to and realleges the allegations set forth in
Plaintiff's amended complaint to provide substance to this claim. However, it is
axiomatic that The Villa cannot establish a constitutional viola®to itself merely
by virtue of its incorpration by reference of such an allegation as to the Sisters.

To allege civil rights violations in a land use context, moreover, a substantive
due process claim requires evidence of governmental action that “shocks the
conscience.’Rivkin, supra, 143 N.J. at 366. Therefore, for a claim of substantive
due process violation undékJ.S.A 10:6-2(c) arising from land use decisions, a
plaintiff must show that the official action “shocks the consciencdRelrem Family
Associates, LP v. Borough of Millstgrtlee court held that a substantive due process
claim in a land use dispute requires both governmental misconduct that "shocks the

conscience" and exhaustion of remedies available under land usElEem Family

Associates, LP, supra, 423 N.J. Super. at 108.
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Here, even the most deferential review of The Villa’s crossclaim cannot
reasonably be interpreted to contain any allegation that could be arguably sufficient
to shock the conscience. Indeed, Count Two of the crossclaim is predicated entirely
on the bare #&gation that the Borough, in allegedly violating the rights of third
parties, also violated the constitutional rights of The Villa. The Villa’s cross claim
simply outright fails to establish the essential elements of a cause of action under the
NJCRA andfor the same reason, there are certainly not any material disputed facts
that would allow Count to survive dismissal on summary judgment.

In 41 Maple Associates v. Common Council of the City of SumBgib

N.J.Super. 613, 6320 (App. Div. 1994)the Court held that a § 1983 claim was
correctly dismissed because it was not ripe for adjudication withdwiveirsg that

the plaintiffs had attempted to remedy the deprivation of their land use rights through
available administrative and judicial proceedings. In that case, the plaintiffs received
a variance and site plan approval from the city's planning board to build an addition
to their property. Municipal officials, however, asserted that no building permit
would be issued because the city intended to challenge the variance and site plan
approval through litigation. The plaintiffs did not apply formally for a building
permit but instead sued alleging civil rights violatiolas.at 615-17. In affirming
dismissal of the complaint, the Court explained that the plaintiffs could have

challenged the construction official's failure to review their application and issue a
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building permit by pursuing local remedies and filing an action in lieu of prerogative
writs in the Superior Court under Rule 4:68. at 618. The Court further stated:
“The alleged improper moratorium or municipal antipathy to the development could
not have improperly deprived plaintiffs ... of a mere expectation which had not
ripened into a property right by the issuance or improper denial of an appropriate
permit.” 1d. at 619.

Likewise,in OFP, L.L.C. v. State395 N.J.Super. 571, 590 (App.Div.2007)

aff'd 0.b., 197 N.J. 418 (2008), the Court held that a landowner could not bring a
constitutional challenge alleging a regulatory taking of its property until it had
exhausted available remedies and permitted the agency responsibledgutagon

to issue a final ruling on a potential waiver of the regulations for the plaintiff's

property. See also House of Fire Christian Church v. Zoning Bd. Of Adj. obCity

Clifton, 379 N.J.Super. 526, 5448 (App. Div. 2005)claim that city's land use
decisions were in violation of law was not ripe for adjudication until church applied

to the local zoning board for relief and obtained a ruling). SeeRdgem Family

Associates, LPsupra423 N.J. Supeiat116-17.

Here, the Borouglwasentitled to summary judgment on Count Two of The
Villa’s crossclaim because it contains no allegation that The Villa exhausted
available administrative and judicial remedies, or sought a final decision on any

development application or other request or application, pseraquisite to its
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crossclaim. FPPDal5Bxiomatically, a claim is not ripe for adjudication under the
NJCRA without a showing that the claimant attempted to remedy deprivation of a
substantive due process right through available administrative and judicial remedies.
Because The Villa neither pleaded, nor established, an essential prerequisite to a su
under the NJCRA, Count Two is not ripe of adjudication and should be dismissed
on summary judgment.

Additionally, The Villa did not seek, nor file, a prerogative writ seeking
judicial review of any decision by the Borough or any department or agenleg of
Borough.FPPDal155; Jall; Jalkhstead, the Villa seeks to assert direct offensive
claims against the Borough as well as the Township on the basis of decisions and
rights claimed by the Sisters in connection with an inclusionary development to be
constructed on the Sister’s property suant to aMt. Laurel settlement agreement
to which The Villa is nota party.Ja299; FPPDal39; FPPDal40; FPPDal41l,;
FPPDal85; FPPDal86; FPPDalBRPDal99-PPDa215; FPPDa278; FPPDa435;
Critically, neither the Final Judgment of Compliance and Repose affirming the
Borough'’s Affordable Housing Settlement, provided for, and at no point outside the
context of this litigation did the Sister’s ever seek, exactly the type of relief The Villa
Is now seeking against the Borough in this proceedddn other words, The Villa
Is seeking to bootstrap judicial review of a decision that was simply never made, nor

sought, by or from the Borough as the predicate for assertion of its own independent
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causes of action in the counterclaim against the Borough. Such a tactic should not
withstand entry of summary judgment in the Borough'’s favor.

B. The Borough Is Entitled To Summary Judgment On The Tortious
Interference Claim Because The Crossclaim Does Not Allege The
Essential Elements Of A Cause Of Action

A complaint based on tortious interference must allege facts that show some

protected right-a prospective economic or contractual relationship. Although the
right need not equate with that found in an enforceable contract, there must be

allegations of fact giving rise to some “reasonable expectation of economic

advantage.Harris v. Perl41 N.J455, 462 (1964)A complaintmust demonstrate

that a plaintiff was in “pursuit” of business. Second, the complaint must allege
facts claiming that the interference was done intentionally and with “malice.”

Kopp, Inc. v. UnitedTechnologiesInc., 223 N.J. Super. 548, 559 (App. Div.

1988) For purposes of this tort, “[tjneerm malice is defined to mean that the
harm was inflicted intentionally and without justification or excuRainier's

Dairies v. Raritan Valley Farms, Incl9 N.J. 552, 563 (1955). Third, the

complaint must allege facts leading to the conclusion that the interference caused
the loss of the prospective gain. A plaintiff must show that “if there had been no
interferencel,] there was a reasonable probability that the victim of the interéer

would have received the aotpated economic benefitsleslie Blau Co. v.

Alfieri, 157 N.J. Super. 173, 185 (App. Div.), certif.denied sub norheslie
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Blau Co. v. Reitman, 77 N.J. 510 (1978). Fourth, the complaint must #tlage

the injury caused damaggorwood Easthill Assocs. v. Norwood Easthill Watch

222 N.J.Super. 378, 384 (App. Div. 1988)
The next inquiry is whether the complaint alleges that defendants' actions
were done with the “malice” required to sustain an action for intentional

interference with a prospective economic relation._ See Rainier's Dairies vnRarita

Valley Farms, Inc., supra, 19 N.J. at 563. That elememhefause of action

focuses on defendants' behavior. Although the common meaning of malice

connotes ilwill toward another person, Louis Kamm, Inc. v. Flirlki3 N.J.L.

582,588(1934) “Im]alice in the legal sense is the intentional doing of a wrongful

act without justification or excuse.” Louis Schlesinger Co. v. Rid¢.J.169, 181

(1950) It is the claimants that defendargsted intentionally and wrongfully

without justification,_Levin v. Kuhn Loeb & Cp174N.J. Super560,573 (App.
Div. 1980).

In the case at bar, the crossclaim does not allege sufficient facts showing
causation and damage. A plaintiff shows causation when there is “proof that if
there had been no interference there was a reasonable probability that the victim
of the interferencevould have received the anticipated economic benefieslie

Blau Co. v. Alfieri, supra, 157 N.J. Super. at 486. Thefailure to satisfy the

requirement for allegation of facts demonstrating thataamanthas suffered
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damage is fatal to a claimnd warrargdthe entry of summary judgment in the
Borough'’s favor.

Further, the Villa’s cross claims against the Boroeghld certainly not
survive on a motion to dismiss for failure to state a clasmhey are lacking an
essential element of the malicious interference cause of action, in that The Villa
has suffered no injury or damage. More specifically, The Villa cannot
demonstrate, nor has it alleged, that it incurred any actual damages bedhase of
Borough'’s alleged interference. Not only do these facts show absence of damage
incurred or attributable to the actiow$ the Borough, but they also negate
proximate cause or the requisite “actual interference” by the Borotutghtive
contracts and easements. In fact, the contracts and easements to which The Villa
refers in thiscause of the complaint (and to which the Borough is not a party)
remain in full force and effect, and thus no interference actually occurred.

Additionally, there are no factual allegations in the Complaint which in any
way suggest the Borough'’s liability under negligence. In order to prove a claim of
negligence successfully, a plaintiff must demonstrate: (1) a duty of care owed to
the plaintiff by the defendant; (2) that defendant breached that duty of care; and
(3) that plaintiff's injury was proximately caused by defendant's br&aekndre
v. Arnold, 300 N.J. Super. 136, 142 (App.Div.1997). The bumfeproving a

negligence claim rests withe plaintiff. SeeReichert v. Vegholm366 N.J. Super.
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209, 213 (AppDiv. 2004) As part of that burden, it is vital that plaintiff establish
that his or her injury was proximately caused by the unreasonable acts or

omissions of the defenda@ee Camp. Jiffy Lube No. 114, 309 N.J. Super. 305,

309-311 (App. Div. 1998), certif. denied, 156 N.J. 38698).

The Villa has failed to properly plead the elements of any cause of action in
the purported crossclaim. It is evident that the crossclaim fails to set forth any
contention that The Villa was actually injured due to any conduct for which the
Borough could be liable. Indeed, the gravamen of the Villa’s claims is rooted in
the implication that the Borough is liable to The Villa because it is liable to the
Sisters. However, the Borough is not party to the agreement under which the
Villa’s claims arise, and the Villa has suffered no injury, nor has the Villa alleged
any act or omission on the part of the Borough for which the Borough may be
liable. As such, th&Trial Court properly dismis®d the entirety of The Villa’s
claims with prejudice.

1. Even If There Was A Decision From Which To Seek Review,
The Cross Claims Asserted Would Be O4Of-Time

Initially, as addressed in further detail in the foregoing, there is no discernable
event from which the fort§ive (45) day deadline for the filing of the instant action
would begin to accrue. While the Borough respectfully maintains thatitite to
review” does not exist given the lack of a discrete action from which to accrue, any

possible semblance of an action from which The Villa could seek review, which is
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not at all evident on the face of the Answer and Counter/Cross Claim, is neither
articulated in the Villa’s pleading, nor even reasonably within the time constraints
of the Rule.

Rule 4:696(a) requires that an action in lieu of prerogative writs must be filed
no later than “[fortyfive] days after the accrual of the right to the review, hearing or

relief claimed.” See alsBiddle v. Biddle, 163 N.J. Super. 455, 461 (Law Div. 1978)

(holding there is no justification for permitting a defendant to plead a cross claim,

otherwise barred, when that claim constitutes a new cause of action which is clearly

affirmative in nature); see also Burns v. Hoboken Rent Leveling & Stabilization Bd.
429 N.J. Super. 435, 448 (App. Div. 2013)crossclaims that take the form of
actions in lieu of prerogative writs are specifically subject to the Rule’s-fiogy

day limit). Similarly, the rules expressly provide that an action “shall not be
maintainable as long as there is available a right of review that has not been
exhausted,” which presupposes the viability of the action, when, as here, no initial
review was undertaken or attemptBd4:695.

Here, The Villa does not actually seek review of any act or decision
attributable to the Borough, nor did it file an action related to the same, within the
time restriction required by Rule 4:&a). Moreover, any equitable basis upon
which the Court may otherwise be permitted to relax the application of the rule in

the interests of justice simply does not exist under the circumstances presented in
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this case. Indeed, the facts do not allow for the possibility of a lack of notice as to
any event to which could serve as the predicate for any right of rapilcable to
the Borough.

A court may not entertain an action in lieu of prerogative writs until the
municipal action is finalized even where it appears that the municipatyageabout

to issue a decisiotdarris v. Borough of Fair Have®17 N.J. Super. 226, 230 (Ch.

Div. 1998). United Savings Bank v. State, 360 N.J. Super. 520, 525 (App. Div.),

certif. den. 177 N.J. 574 (2003) (affirming the grant of summary judgment because
plaintiff's claim was not “ripe”) Allowing an untimely additional challenge poses

an unfair risk of turmoil and instability for the Borough, which had every right to
expect that it would receive the full measure of the period of respite provided by
entry of the Judgment of Repose. Therefore, the-based limitations under R.
4:69-6(a) preclude the viability of an offensive claim against the Borough.

The same fortfive (45) day limitation governing the initiation of any
prerogative writ action applies to The Villa's purported cidasn against the
Borough. SeeR. 4:69-6(a) (requiring actions in lieu of prerogative writs to be
commenced no “later than 45 dagféer the accrual of the right to the review,
hearing or relief claimed’). Consequently, the naming of The Villa as a defendant
in the action in the amended complaint filed by the Sisters did not create an

independent basis for The Villa to agsar affirmative cause for relief. SBairns
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supra,429 N.J. Super. 435; see aBmdle, supra,163 N.J.Superat461 (holding

“there is no justification ... for permitting a defendant to plead a ciolssin,
otherwise barred, when that claim constitutes a new cause of action which is clearly
affirmative in nature”). As such, the Villa’'s claims were propeatiymissedon
motion by the trial court with prejudice.

C. The Borough Is Entitled To Summary Judgment On The Tortious
Interference Claim Because Failed To Establish A Cause Of Action In
Contract Against The Borough

Despite having initially alleged in its Answer and Counter/Crossclaim the
existence of an enforceable contract between itself and the Borough, the veracity of
this contention was belied by the facts in the record on summary judgniect
included the contractual agreements expressly referencedlairs Answer and
Counter/Crossclaimbetween itself and the Sisterg=PPDal75 PPDal76;
FPPDal4p and subsequently admitted as genuiiee FPPDal90FPPDaly;
FPPDa308; FPPDa386; FPPDa396; FPPDaBBPDa436FPPDa43; Ja299.

In Wanaque Borough Sewerage Authority v. Township of West Milfb4d

N.J.564, 574(1995) the Supreme Court of the State of New Jersey examined the
law regarding types of contracts

Contracts are traditionally classified as express, implied
in-fact or impliedin-law. The contract is express if the
agreement is manifested by written or spoken words, and
implied-in-fact if the agreement is manifested by other
conduct. “Contract impliedin law” is a somewhat
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disfavored synonym for “quasiontract.” The authorities
agree that a quasbntract is not a contract at all, since
there is no actual manifestation of assent. The common
law of quasicontract is supposed to have developed for
procedural reasons [therengly being no writ of the form

of action into which such a claim could fall

Thus, contracts implied in fact are no different than
express contracts, although they exhibit a different way of
form of expressing assent than through statements or
writings. Courts often find and enforce implied promises
by interpretation of a promissenvord and conduct in light

of the surrounding circumstances.

A contract implied in the law is a bird of another feather.
While it is commonly referred to as a quasntract, in
reality it is no a contract at all.

As explained by the court in Saint Paul Fire & Marine Ins.
Co, a quascontractual obligation is wholly unlike an
express or impliedh-fact contract in that it is “imposed
by the law for the purpose of bringing about justice
without reference to the intention of the parties. In the case
of actual contracts, the agreement defines the duty, while
in the case of quasi contract the duty defines the contract.

In the instant matter, Defendant The Villa failed to identify any document,
conduct, behavior or body of law that would constitute a “contract” betiveen
parties, either expressed or implied, und@naqueFurther, asnemorialized in the
summary judgment recordhe Villa failed to demonstrate a contractual right to
claim any existing flow allocation beyond the allocation proposed by Plaintiff.

V. THE CLAIM FOR PUNITIVE DAMAGES WAS PROPERLY

DISMISSED THE BY THE TRIAL COURT BECAUSE PUBLIC

ENTITIES ARE STATUTORILY EXEMPT FROM PUNITIVE
DAMAGES
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The Villa’s Crossclaim against the Borough affirmatively sought religfie

form of punitive damagedN.J.S.A 59:92 prohibits the awarding of punitive

damages against a public entity. SSmottNeal v. State Dep't of Corr366 N.J.

Super. 570, 577 (App. Div. 20Q4Marion v. Borough of Manasquan, 231 N.J.

Super. 320 N.J. Super. 320, 323 (App. Div. 1988)doner v. Borough of Ramsey

316 N.J. Super. 487, 5608 (App. Div. 1998), rev'd on other grnds 162 N.J. 375

(2000); and Woodsum v. Pemberton Tp., 172 N.J. Super. 489, 520, 523 (Law Div.

1980) aff'd 177 N.J. Super. 639 (App. Div. 198@dyhere the courts held that
punitive damages were not recoverable against a municipal)edgysuch, the
Villa’s claim for punitive damages was properly dismissed by the Trial Judge.

CONCLUSION

Accordingly, DefendaRespondentBorough of Florham Park, respectfully
requests thathis Court affirm the orders of the court below granting summary
judgment as to all counts of The Villa’'s offensive claims and dismissingctien
outright, with prejudice.

Respectfully submitted,
BELL, SHIVAS & BELL, P.C.
Attorneys for the Borough of Florham Park

Dated November 252024 /s/ Joseph J. Bell, IV
Joseph JBell, IV.
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PROCEDURAL HISTORY

The Appellant relies upon the Procedural History feeth in its initial

brief.

STATEMENT OF FACTS

The Appellant relies upon the Statement of Factsfagh in its initial

brief.

LEGAL ARGUMENT

l. THE OPPOSITION BRIEFS SUBMITTED BY THE
RESPONDENTS ARE WITHOUT MERIT.
(The rulings relating to this section are located
in the appendix FPPDal-FPPDa27, FPPDal26-FPPD&PP1Dal29-
FPPDal30 and in the transcript at T.74:2 to 75:22.)

The parties attempt to avoid reversal by referemdi#:42-1. Per that
Rule, prior to a settlement by motion or consehtparties must be noticed (via
motion or the five day rule), or all parties musbyide their written consent.
The brief of Sisters of Charity also admits that pase law, any party with
“rights to preserve” must also be noticed and gia@nopportunity to object.
(See Sisters of Charity Brief, page 45 to 46). i©bsly, the Appellant was a
party to the case and had rights to preserve. Kgme however, was given no
notice of the Consent Order. As set forth in thgp@llant’s initial brief, this is
just the latest attempt in a long line of negldated at erasing the rights of the

Appellant with no notice to the Appellant. Eveneafbeing reversed once by

1
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the Appellate Division for failure to include rekewt parties, the Respondents
continue in their wrongful strategies.

The Appellant was named in the Amended Complainthef Sisters of
Charity. (FPPDal35-FPPDal54). That Complaint @ioetd Count IV,
specifically against the Appellant (Appellant’s gegessor in interest). That
Count, in the words of the Sisters of Charity, gaeph 72, directly asserted that
the orders in the case will “impact upon the ins¢seof the” Appellant and will
“be binding upon them”. The same paragraph furtsserted that the appellant
was added to the suit “so that they will have aparfunity to provide the Court
with input as to the requested relief, and so thay will be bound by the Orders
to be entered in this matter.” The plea for relemanded, similarly, that the
Appellant be bound by the Orders in this matter.

Unfortunately, the Sisters of Charity and other eslents still moved
forward with the Consent Order with no notice, whithey absolutely knew
would affect the rights of the Appellant. Thisinsproper and it is also tortious
interference with the prior contractual rights amcbnomic advantage of the
Appellant. There is no way from the record thabaty can seriously claim lack
of knowledge as to these facts. The trial judg®mgmized the existing rights of
the Appellant per the existing contracts specificah his ruling. The

Respondents are basically asserting that this neaepened and that no rights
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of the Appellants were affected. This is simply trae. The clear intent of the
Rules of Court and all surrounding law is that Amellant should have been
given notice, and should have been heard. Rulé ¥:3imilar. That Rule also
forbids dismissal of an action after a responsiaging has been filed without
the signatures of all parties. The Appellant igl aras a party at all times and
was certainly a party with interests to protectlthAugh the counterclaims of
the Appellant were dismissed, the Appellant remainsrty. That is why the
Appellant is able to appeal the law division rulingurthermore, the affirmative
claims of the Sisters of Charity (that admittediyeated the interests of the
Appellant and attempted to bind them) were nevemased until the entry of
the Consent Order. Thus, Appellant had active,amtismissed claims against
it until the Consent Order was signed. Per the \Rule and cases cited by the
respondents, the Appellant should have been giogicenand an opportunity to
respond. The Respondents did act improperly arawkrgly in entering the
Consent Order. The Consent Order did affect tgbtsi of the Appellant very
significantly. For these reasons, and all of teasons in the initial brief, the

Respondents are not correct.



FILED, Clerk of the Appellate Division, December 23, 2024, A-003175-23

Respectfully submitted,

ROSELLI GRIEGEL LOZIER, PC

Dated: December 23, 2024 By: Msirk Roselli

Dated: December 23, 2024 By:St#ven W. Grieqgel




