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Counterstatement of Procedural History

Essex County Indictment Number 00-04-1155 charged defendant Duan

Shaheed with the following crimes: second-degree conspiracy to commit

carjacking, robbery and aggravated arson, N.J.S.A. 2C:5-2, 2C:15-1, 2C:15-2

& 2C:17-1 (Count One); first-degree carjacking, N.J.S.A. 2C: 15-2a(2)(Count

Two); first-degree robbery, N.J.S.A. 2C:15-1 (Counts Three, Four, Seven,

Eight, Nine and Ten); second-degree aggravated assault, N.J.S.A. 2C:12-

lb(1)(Counts Five, Six and Eleven); first-degree felony murder, N.J.S.A.

2C: 1 1-3a(3)(Count Twelve); first-degree murder, N.J.S.A. 2C: 1 1-3a(1),

(2) (Count Thirteen); third-degree unlawful possession of a handgun without a

permit, N.J.S.A. 2C:39-5b (Count Fourteen); second-degree possession of a

handgun for an unlawful purpose, N.J.S.A. 2C:39-4a (Count Fifteen); and

second-degree aggravated arson, N.J.S.A. 2C: 17-lb (Count Sixteen). (Pal-

17).’

1 Pa refers to the appendix to the State’s brief.

Da refers to the appendix to defendant’s brief (designated “Aa” in the brief).
Db refers to defendant’s brief.
iT refers to the trial transcript dated January 16, 2002.
2T refers to the trial transcript dated January 29, 2002.
3T refers to the sentencing transcript dated May 17, 2002.
4T refers to the resentencing transcript dated November 1, 2007.
5T refers to the resentencing transcript dated May 4, 2012.
6T refers to the motion hearing transcript dated April 16, 2024.
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Defendant was tried before the Honorable Richard C. Camp, J.S.C., and

a jury and was found guilty of two counts of first-degree robbery of T.W. and

J.B. (Counts Seven and Eight), third-degree unlawful possession of a handgun

(Count Fourteen), and second-degree possession of a handgun for an unlawful

purpose (Count Fifteen). He was acquitted on Counts One and Sixteen. The

jury was unable to reach a verdict on the remaining counts. (Pa20).

Defendant was retried before Judge Camp and a jury. The judge granted

defendant’s motion for judgment of acquittal as to the robberies of Ariel

Santiago and Carlos Velez (Counts Nine and Ten) and the felony murder of

Santiago (Count Twelve). (Pa20-21). Defendant was found guilty of first-

degree carjacking (Count Two), two counts of first-degree robbery of Vladimir

Francois and Deon Henderson (Counts Three and Four), and three counts of

second-degree aggravated assault of Francois, Henderson and Velez (Counts

Five, Six and Eleven). Defendant was acquitted of the murder of Santiago

(Count Thirteen) and found guilty of the lesser-included offense of first-degree

aggravated manslaughter. (Ibid.).

On May 17, 2002, defendant was sentenced to an aggregate term of 40

years with an 85% parole ineligibility term pursuant to the No Early Release

Act (NERA), N.J.S.A. 2C:43-7.2, as follows:

Count Two (first-degree carjacking) — 20 years subject to NERA;

2
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Count Three (first-degree robbery) — 20 years subject to NERA, to
run consecutively to Count Two;

Counts Four, Seven & Eight (first-degree robbery) — 20 years
subject to NERA, all concurrent to Count Two;

Counts Five, Six & Eleven (second-degree aggravated assault) —

10 years subject to NERA, all concurrent to Count Two;

Count Thirteen (lesser included second-degree reckless
manslaughter) — 20 years, concurrent to Count Two2

Count Fourteen (third-degree unlawful possession of firearm) — 5
years, concurrent to Count Two; and

Count Fifteen (second-degree possession of handgun for an
unlawful purpose) — 5 years with 5 years parole ineligibility,
concurrent to Count Two.

[(3T34-6 to 35-17); Da5-7].

Defendant appealed his convictions and sentence. On May 5, 2006, this

Court affirmed his convictions and the 20-year sentence for carjacking under

Count Two. (Pa52-54). It remanded the matter to the trial court for

reconsideration of the sentences imposed on Counts Three, Four, Five, Six,

Seven, Eight, Eleven and Fourteen in light of State v. Natale, 184 N.J. 458

2 The trial court stated at sentencing that due to an omission during trial, the

jury was not presented with, and therefore did not find, that aggravated
manslaughter was a “violent crime” for purposes of imposing a NERA
sentence (under the former statute). (3T34-12 to 18).

3
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(2005), and for the trial court to “state his reasons for imposing a consecutive

sentence in accordance with Yarbough3.” (Pa54-55).4

On November 1, 2007, Judge Camp reconsidered the aggravating and

mitigating factors and the consecutive aspect of the original sentence and

imposed the same sentence. (4T17-18 to 21-1).

Defendant appealed, and on February 8, 2010, this Court again remanded

the matter to the trial court for reconsideration of sentence to:

(1) consider mergers of certain counts; (2) determine whether, in
light of [Natalel, a lesser sentence should be imposed on certain
counts in the absence of presumptive terms; and (3) articulate
reasons for imposing consecutive sentences on certain counts in
accordance with the factors set forth in [Yarbough].

[Pa57].

On May 4, 2012, the Honorable Alfonse J. Cifelli, J.S.C., held a

resentencing hearing and imposed the same sentences. (5T15-10 to 28-21;

Pa58-61). As to the issue of merger, the judge noted that the State and defense

counsel agreed the convictions on Counts Two and Three did not merge, and

~ State v. Yarbough, 100 N.J. 627 (1985).
~ This Court also directed the trial court sua sponte to merge the “convictions

on Counts Five, Six and Eleven (second-degree aggravated assaults of
Francois, Henderson and Velez, respectively) . . . into the convictions for the
first-degree robbery of the same victims (Counts Three, Four and Ten,
respectively).” (Pa 55-56). However, this was in error because Count Ten
(robbery of Velez) was dismissed at trial. (S~ Da5; 5T14-l to 13; 5T20-20 to
21). On remand, Judge Camp mistakenly merged Count Eleven with Count
Ten (4T17-17 to 21), and Judge Cifelli later corrected the error (Pa60).

4
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thus he did not merge them. (5T5-17 to 6-10; 5T13-9 to 11; 5T16-13 to 19;

Pa58-61). Judge Cifelli also reconsidered and re-weighed the applicable

aggravating and mitigating factors and arrived at the same sentences on all

counts, as previously imposed by Judge Camp. (5T16-20 to 20-3; Pa58-61).

Finally, the judge considered the Yarbough factors and reimposed consecutive

sentences on Counts Two and Three. (5T25-1l to 28-21; Pa58-61).

Defendant appealed, and on October 16, 2012, this Court affirmed his

sentence and remanded the matter to the trial court to amend the judgment of

conviction to reflect 1,231 days of jail credit. (Pa62).5

On or about January 16, 2023, defendant filed a pro se motion to correct

an illegal sentence. (Da8-70). Counsel was assigned to represent him. On

April 16, 2024, the Honorable Siobhan A. Teare, J.S.C., heard argument on the

motion. (6T). On May 31, 2024, the judge denied the motion for the reasons

expressed in her written opinion. (Dal-4). Defendant now appeals the order

denying his motion.

~ The judgment of conviction was amended on November 7, 2024, to reflect an

additional 1,231 days of jail credit. (Pa63-66).

5
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Counterstatement of Facts

A. Trial

The State respectfully refers this Court to the factual summary in its

opinion on direct appeal in State v. Duan Shaheed, No. A-2654-02T4 (App.

Div. May 5, 2006). (Pa22-27).

B. Defendant’s Motion to Correct an Illegal Sentence

Defendant argued that the sentencing court was required to merge the

first-degree robbery conviction under Count Three with the first-degree

carjacking conviction under Count Two because the two convictions involved

the same victim and the same criminal episode. Instead, the court imposed

separate sentences on each count and ran the sentences consecutively, resulting

in an illegal sentence as defined at Rule 3:21-10(b)(5). (6T3-17 to 6-24; T8-4

to 13; Da23-29). In his motion papers, defendant also asserted that the trial

court’s decision to not merge the two counts and impose consecutive sentences

violated his right to equal protection and was “unconstitutionally disparate to

other defendants in identical cases involving one criminal episode of first[-J

degree carjacking and first[-]degree robbery.” (Da30-70).

The State opposed the motion. It argued that defendant’s motion was

procedurally barred by Rule 3:22-5 because the merger and consecutive

sentence issues were already raised and adjudicated in prior proceedings. In

6
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addition, the carjacking and robbery convictions did not merge because the

crimes involved different objectives. (6T7-1 to 24).

Following oral argument, Judge Teare denied the motion. (Dal-4). She

determined that the merger issue had already been adjudicated in prior

proceedings and Counts Two and Three were correctly found not to merge.

(Da2). In addition, the sentencing court properly exercised its discretion to run

those counts consecutively based on its assessment of the Yarbough factors

and the overall fairness of the sentence. (Da2-3).

Legal Argument

Point I

Defendant’s Motion to Correct an Illegal Sentence by Merging
Counts Two and Three Was Properly Denied.

Defendant argues that his sentence is illegal because the sentencing court

was required to merge the convictions on Count Two (first-degree carjacking)

with Count Three (first-degree robbery of Francois).6 Judge Teare correctly

determined that the merger issue had already been addressed in a prior

proceeding, and the two counts were properly determined to not merge. This

6 Defendant states in his brief that he did not challenge in the lower court, nor

does he now challenge on this appeal, the consecutive aspect of his sentence.
(Db13-14). Rather, his argument is that his sentence is illegal because Counts
Two and Three should have been merged. (Db7-14).

7
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decision is based on competent, credible evidence in the record and should

now be affirmed.

Rule 3:21-10(b)(5) provides that “[a] motion may be filed and an order

may be entered at any time . . . correcting a sentence not authorized by law

including the Code of Criminal Justice.” Under this rule, “a truly ‘illegal’

sentence can be corrected ‘at any time.” State v. Acevedo, 205 N.J. 40, 47 n.4

(2011) (quoting R 3:21-10(b)(5)). “[A]n illegal sentence is one that ‘exceeds

the maximum penalty provided in the Code for a particular offense’ or a

sentence ‘not imposed in accordance with law.” ~ at 45 (quoting State v.

Murray, 162 N.J. 240, 247 (2000)).

A motion to correct an illegal sentence under Rule 3:21-10(b)(5) may be

brought “at any time” and is not procedurally barred by the post-conviction

rules. ~ Rule 3:22-5 (preventing re-litigation of claims previously raised

and decided). “[T]he failure to merge convictions results in an illegal sentence

for which there is no procedural time limit for correction.” State v. Romero,

191 N.J. 59, 80 (2007) (citing R. 3:22-2(c); R. 3:22-12(a)). However, no

caselaw, statute or rule permits a criminal defendant to continue to raise the

same illegal sentence claim. He is not permitted to take a second and third bite

of the same apple because he couches his claim as one to correct an illegal

sentence.

8

FILED, Clerk of the Appellate Division, April 22, 2025, A-003418-23



In this case, the merger of the convictions on Counts Two and Three was

addressed and rejected in prior proceedings and is thus procedurally barred. R

3:22-5. This Court first considered the issue of merger sua sponte on direct

appeal. It determined Counts Five and Six merged with Counts Three and

Four. See (Pa55-56). See also n.4, ante. It did not find that Count Three

(robbery of Francois) merged with Count Two (carjacking). It affirmed the

sentence on Count Two. (Pa52-54).

Thereafter, defendant raised the issue of merger at the Sentencing Oral

Argument (SOA), and this Court remanded the matter to “consider merger of

certain counts[.]” (Pa57). On remand, defense counsel conceded that Counts

Two and Three did not merge because “they’re obviously separate crimes or

they would have been merged. We’re not arguing for merger here.” (5T5-17 to

19). The State agreed that the “carjacking is separate from robbery when it

comes to merger. . . .“ (5T13-9 to 10). Based on the parties’ representations,

Judge Cifelli determined the counts did not merge. (5T16-13 to 19).

Defendant’s appeal of his resentencing was affirmed by this Court. (Pa62).

Even assuming defendant was permitted to again raise the merger issue

in a motion to correct an illegal sentence, defendant fails to show that Judge

Teare erred by failing to merge Counts Two and Three. The concept of merger

is constitutionally based and is designed to prevent multiple punishments for a

9
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single crime. State v. Truglia, 97 N.J. 513, 522 (1984). “If an accused has

committed only one offense, he cannot be punished as if for two.” State v.

Davis, 68 N.J. 69, 77 (1969). N.J.S.A. 2C:1-8a(1) codifies the test for merger,

which states in relevant part:

a. Prosecution for multiple offenses; limitation on convictions.
When the same conduct of a defendant may establish the
commission of more than one offense, the defendant may be
prosecuted for each such offense. He may not, however, be
convicted of more than one offense if:

(1) One offense is included in the other, as defined in subsection d.
of this section; .

(3) Inconsistent findings of fact are required to establish the
commission of the offenses; or

(4) The offenses differ only in that one is defined to prohibit a
designated kind of conduct generally and the other to prohibit a
specific instance of such conduct. .

d. Conviction of included offense permitted. A defendant may be
convicted of an offense included in an offense charged whether or
not the included offense is an indictable offense. An offense is so
included when:

(1) It is established by proof of the same or less than all the facts
required to establish the commission of the offense charged.

Our Supreme Court recognizes a “flexible approach” to merger. State v.

Miller, 108 N.J. 112, 116-18 (1987) (quoting State v. Brown, 138 N.J. 481,

561 (1994)). “That approach requires [courts] to focus on ‘the elements of

[the] crime[s] and the Legislature’s intent in creating them,’ and on ‘the

10
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specific facts of each case.” State v. Cole, 120 N.J. 321, 327 (1990) (citing

Miller, 108 N.J. at 1 16-17). Merger applies to “lesser-included offenses,

offenses that are a necessary component of the commission of another offense,

or offenses that merely offer an alternative basis for punishing the same

criminal conduct.” Brown, 138 N.J. at 561 (emphasis omitted).

“The carjacking statute creates a new kind of robbery that is punishable

more severely than robbery under N.J.S.A. 2C: 15-1, with the specified added

element in the carjacking statute of the taking of a motor vehicle under the

circumstances specified in the statute.” State v. Garretson, 313 N.J. Super.

348, 355 (App. Div. 1998). Under N.J.S.A. 2C:15-2a(2) as charged in the

indictment (Pa3), a person is guilty of carjacking “if in the course of

committing an unlawful taking of a motor vehicle, . . . [he] threatens an

occupant or person in control with, or purposely or knowingly puts an

occupant or person in control of the motor vehicle in fear of, immediate bodily

injury [.1”

In State v. Drury, 190 N.J. 197, 210-11 (2007), our Supreme Court

undertook an analysis of the elements of robbery and carjacking and concluded

that carjacking was not “simply a form of robbery.” In Garretson, this Court

found that the trial court did not err by refusing to charge the robbery and theft

as lesser included offenses of carjacking “[b]ecause it was undisputed that a

11
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motor vehicle with an occupant was involved,” and there was no evidence

from which a “rational jury could not acquit [the] defendant of carjacking and

convict of robbery or theft.” jç~~ at 359.

Drury and Garretson are instructive in this case to support the conclusion

that the robbery and carjacking convictions do not merge. The facts adduced

at trial establish that two distinct and separate crimes occurred. Each crime

required proof of an element not required by the other. State v. Eckert, 410

N.J. Super. 389, 393 (App. Div. 2009). The carjacking under Count Two

involved the “unlawful taking of a motor vehicle” from Francois, its owner

occupant, N.J.S.A. 2C:15-2a, and the armed robbery under Count Three

involved the commission of “a theft” of Francois’ jacket, N.J.S.A. 2C:15-la.

The carjacking was complete when defendant forced Francois from his car at

gunpoint and took control of it. The robbery occurred when defendant took

Francois’ jacket at gunpoint, after he forced Francois from his car. (Pa22-23).

Defendant’s reliance on State v. Goins, No. A-6163-05T4 (App. Div.

February 7, 2008), is misplaced because that case supports the State’s position

that the carjacking and robbery convictions do not merge. (Da39-54). In

Goins, the defendant was convicted of carjackings and robberies of two

taxicab drivers occurring on two different dates. (Da40). Goins robbed both

drivers of their money and wallets inside their cabs, forced them from their

12
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vehicles and drove away. (Da40-41). This Court concluded, based on Drury

and Garretson, that Goins’ robbery convictions did not merge with his

carjacking convictions. (Da49).

State v. Porter, No. A-4134-17T4 (App. Div. February 28, 2020) (Da55-

70), on which defendant relies, is also unhelpful to his position. In Porter, the

defendant forced the driver from her vehicle at gunpoint, searched her pockets

and drove away in the vehicle. The driver’s personal belongings, including her

purse, wallet, cellphone and some cash were in the car. (Da58). Defendant

was convicted of first-degree carjacking and first-degree robbery of the driver.

(Da56). Significantly, the State initially conceded at sentencing that the

carjacking and robbery convictions should merge, but on appeal reversed its

position and argued the merger was improper because the crimes represented

two different courses of conduct. (Da64). This Court determined that the

merger was appropriate because both crimes involved the same criminal intent

and same threatened use of force. (Da66-67). Also, defendant was charged

with carjacking under N.J.S.A. 2C:15-2a(2) and robbery under N.J.S.A. 2C:15-

la(2), which contain the common element of “fear of[] immediate bodily

injury.” (Da67-68).

Defendant also argues that the merger of Counts Two and Three is

required to address the disparity between his sentence and similarly-situated

13
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defendants, relying on Goins and Porter. (Db14-19). A claim of disparity in

sentencing implicates the same considerations as a claim of an excessive

sentence. State v. Tango, 287 N.J. Super. 416, 422 (App. Div. 1996) (“Our

scope of review when disparity is alleged does not appear to be any different

from a case in which a defendant maintains that the sentence imposed was

excessive.”).

In this case, defendant raised claims of excessiveness of sentence on

direct appeal, and twice following remands for reconsideration of his sentence.

On all three occasions, his sentence was determined not to be excessive. He

did not raise a claim that his sentence was excessive based on a disparity

claim. Because he could have raised that claim in a prior proceeding, it is

procedurally barred by Rule 3:22-4(a), and the exceptions at subsections

(a)(1), (2) and (3) do not apply.

Even assuming defendant’s claim is not procedurally barred, he fails to

demonstrate that his sentence was unfairly excessive by comparison to the

defendants in Goins and Porter. See State v. Roach I, 146 N.J. 208, 231

(1996) (“This Court has consistently stressed uniformity as one of the major

sentencing goals in the administration of criminal justice.”). Indeed, as argued

ante, this Court did not merge the carjacking and robbery convictions in Goins.

While sentencing disparity typically concerns the dissimilar treatment of co

14
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defendants, see e.g., id. at 231-33 (and cases cited therein), the factors the trial

court must consider in assessing whether disparity is justified would appear to

apply here as well. Those factors are whether defendant and his co-defendant

are identical or substantially similar as to all relevant sentencing criteria, the

basis for the sentences imposed on the co-defendant and the length, terms and

conditions of that sentence. Id. at 233-34. Defendant does not meet these

criteria.

Finally, defendant argues that the disparate sentencing treatment

between him and the defendant in Porter violates his right to equal protection

under the law. (Db19-21). Because defendant’s sentencing disparity claim is

procedurally barred or unsupported, no equal protection violation has

occurred.

15
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Conclusion

For forgoing reasons, the State respectfully asks this Court to affirm the

trial court’s order denying defendant’s motion to correct an illegal sentence.

Respectfully submitted,

THEODORE N. STEPHENS II
ESSEX COUNTY PROSECUTOR
ATTORNEY FOR PLAINTIFF-RESPONDENT

s/ Lucille M. Rosano

Lucille M. Rosano — No. 017631983
Assistant Prosecutor
Appellate Section
appellate@njecpo.org

Filed: April 22, 2025 Of Counsel and on the Letter Brief
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