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PRELIMINARY STATEMENT 

The instant matter involves an application by Plaintiff in June 

2021 to obtain a front yard variance in the R-25 Neighborhood Zone 

in order to construct a single-family residence. The Planning Board 

for the City of Estell Manor correctly found that the Doctrine of Res 

Judicata applied to the application, as the same parties and/or their 

privies six months earlier sought substantially the same relief 

previously sought from the Planning Board in January 2021 and 

denied the application for that reason. There is more than ample 

evidence in the underlying record to support this decision and/or a 

denial of the variance application on its own merits as held by the 

trial court. 

PROCEDURAL HISTORY 

The Planning Board for the City of Estell Manor adopts the 

procedural history as contained in the Brief submitted on behalf of 

Plaintiff/ Appellant Janet Cole. 
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COUNTER STATEMENT OF FACTS 

1. The dimensions of Block 24, Lot 12.02 commonly known as 78 

Maple Avenue are a width of 254.4 feet fronting Maple A venue 

and a depth of916.99 feet. Jal56, Ja217, Ja238, Ja275 

2. Estell Manor Ordinance 380- 33 C. (6) states: "The front yard 

shall be as close to 200 feet as practicable, taking into 

consideration the depth of the lot in question." 

3. The exact location of where wetlands are located upon Block 24, 

Lot 12.02 is unknown. Jal 69, Jal 70, Ja54 Line 9 to Line 15 and 

Line 20 to Line 23. Ja107 Line 19 to Jal08 Line 17, Ja245, Ja253. 

4. The percentage of Block 24, Lot 12.02 that consists of wetlands 

lS 

unknown as the exact location of wetlands on this property has 

not been determined by any measurement description. Jal 69, 

Jal 70, Ja54 Line 9 to Line 15 and Line 20 to Line 23, Jal 07 Line 

19 to Ja108 Line 17, Ja245, Ja253. 

5. The Variance Plans provided with the Mitchell application and 

with the Cole application for front yard variance relief failed to 

provide an exact location of where wetlands are located upon 

Block 24, Lot 12.02. The Variance Plans provided with both 

applications contained a dashed line showing an "approximate 

6 
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location of existing freshwater wetlands line taken from NJDEP 

Mapping." A distance measurement was not provided. Jal 69, 

Ja170,Ja245,Ja253 

6. Estell Manor Ordinance 380-33 C. (7) states: "To the extent 

practicable, the requirements of the Schedule of Area, Yard and 

Bulk Requirements for the use in question and for the zone in 

question shall be adhered to." 

7. Estell Manor Ordinance 380-35 D. states: "Performance 

standards for development in and near wetlands. No 

development in the Pinelands Area shall be carried out in a 

wetland or within 300 feet of a wetland unless the applicant 

obtains a conditional use permit under the provisions of Section 

380-59." 

8. The Mitchell application proposed construction of a single 

family dwelling with dimensions of 3 0 feet x 40 feet with a 

breezeway attached Pole Barn having dimensions of 30 feet x 40 

feet. Ja158. The dimensions of the single family dwelling were 

amended during the hearing to 30 feet X 60 feet. Ja224 

9. The Cole application also proposed construction of a single 

family dwelling with dimensions of 30 feet x 60 feet with garage. 
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Ja245. Plaintiff committed to use of this footprint for purposes 

of obtaining a building permit. Ja45 line 4 to Line 9. 

10. Both the Mitchell and Cole applications proposed a residential 

use of the subject property consisting of a single-family dwelling. 

Ja158,Ja216,Ja240,Ja274 

11. Both the Mitchell application and the Cole application 

requested substantial variance relief for a front yard set-back. The 

Mitchell application requested a front yard variance for a 53-foot 

set back from Maple A venue and the Cole application requested 

greater variance relief for a 46-foot set back from Maple Avenue. 

169a to Jal 72, Ja217, Ja224, Ja275, Ja289 

12. Both applications proposed bringing 10 feet of fill on to the 

property to build upon. Ja94 Line 15 to Line 19, Ja228 

13. Both applications proposed constructing a septic system within 

ten (10) feet of Maple Avenue. Jal 67, Ja245 

14. Both applications proposed substantial clear cutting along 

Maple Avenue. The Mitchell application proposed clear cutting 

along the entire length of Maple Avenue, 254 feet with a depth of 

100 feet (25,400 square feet). J a2 l 8 The Cole application 

proposed clear cutting of 150 feet along Maple Avenue with a 
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depth of 100 feet (15,000 square feet). Ja63 Line 19 to Ja64 Line 2. 

15. Mature vegetation exists up to the edge of Maple Avenue on 

Block 24, Lot 12.02. Ja218 

16. Stephen Creek is not located on any portion of Block 24, Lot 

12 and is located over 916.99 feet from Maple Avenue. Jal 56, 

Ja170,Ja217,Ja238,Ja253,Ja275. 

17. The adjoining Shaw residence, located upon Block 24, Lot 

12.05, maintains a tree lined buffer along Maple Avenue. Ja214. 

18. Maple Avenue is a scenic tree lined street with secluded homes. 

Ja181 to Jal 84, Ja214, Ja247 to Ja250. 

19. The contract of sale between Robert and Janet Cole and 

George Macleod for Block 24, Lot 12.02 states: "This agreement 

is subject to the buyer being able to obtain Pinelands approval and 

all municipal and state permits required to construct a single 

family dwelling. If such permits cannot be obtained, this 

agreement shall be null and void and the depositreturned." Jal 90 

20. Robert and Janet Cole made a decision to purchase Block 24, 

Lot 12.02 without obtaining a municipal construction permit to 

construct a single-family dwelling upon Block 24, Lot 12.02 

from the City of Estell Manor. Ja200 to Ja203 

9 

AMENDEDFILED, Clerk of the Appellate Division, September 17, 2024, A-003436-22, AMENDED



21. At the time of his application for variance relief, William 

Mitchell was the contract purchaser of Ms. Janet Cole. Ja227 

22. The adjoining Shaw residence located on Block 24, Lot 12.05 

has a preexisting nonconforming front yard setback of 120 feet. 

Ja77 Line 14 to Line 22. 

23. Both the Mitchell application and the Cole application were 

fully compliant as to building coverage. The Mitchell 

application proposed building coverage of 1 .4%. Ja217. The 

Cole application proposed building coverage of .8%. Ja 275. 

The maximum permitted building coverage in the R-25 zone is 

10%. Ja217, Ja275 

24. Neighboring property owners expressed the following 

Objections: as a result of the proposed setback of 46 feet, Ten 

(10) feet of fill being brought to the property, location of the 

septic system and clear cutting of 150 feet of trees along Maple 

Avenue: 

(a)A resulting diminution of property values if the application 

was approved allowing construction of a dwelling so close 

to Maple Avenue; Jal27 Line 11 to Ja128 Line 4, Ja129 

Line 13 to Line 15, Ja 134 Line 11 to Line 15, Jal35 Line 

10 
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22 to Ja136 Line 1, Ja138 Line 6 to Line 17 

(b )Flooding on to the Shaw property next door and Maple 

Avenue; Jal23 Line 12 to Line 25, Ja135 Line 7 to Line 14 

( c )Degradation of a scenic tree lined street by clear cutting 

along Maple Avenue; Jal30 Line 1 to Line 6, Ja 130 Line 

22 to Ja131 Line 8, Ja 134 Line 11 to Line 16, Jal38 Line 6 

to Line 17 

( d)Destroying the secluded nature of the neighborhood by 

allowing construction of a dwelling that will not be hidden 

from view; Ja129 Line 6 to Line 15, Ja138 Line 6 to Line 

17 

( e) Construction of a septic system 10 feet from Maple 

Avenue; Jal24 Line 8 to Line 11, Jal35 Line 14 to Line 20 

25. Board Members determined that the application of Janet Cole 

was substantially similar to the application of William 

Mitchell thereby denying the Cole application on the basis of res 

judicata for the following reasons: 

(a)The Cole application sought greater variance relief than the 

Mitchell application for a front yard setback; Ja73 Line 5 to 

Line 19, Ja87 Line 13 to Line 19, Ja87 Line 25 to Ja88 Line 
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3, Ja76 Line 25 to Ja77 Line 4, Ja78 Line 2 to Line 5. 

(b )Both applications proposed bringing 10 feet of fill on to the 

property causing concerns for flooding on to the 

neighboring Shaw property and Maple Avenue; Ja94 Line 

15 to Line 19, Ja228, Ja229, Ja293 

(c)Both applications failed to delineate by measurement the 

location of freshwater wetlands on the subject property; 

Ja169, Jal70,Ja245,Ja253 

( d)Both applications proposed substantial clear cutting along 

Maple Avenue; Ja218, Ja63 Line 19 to Ja64 Line 2. 

( e) Both applications proposed placement of a septic system 

within 10 feet of Maple Avenue. Ja60 Line 11 to Line 20, 

Ja61 Line 21 to Line 25, Ja167, Ja245 

12 
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LEGAL ARGUMENT 

1. The Standards of Review 

In reviewing the action of any Planning Board, a court's 

"scope of review is limited." Hawrylo v. Board of Adjustment, 

Harding Tp., 249 N.J. Super. 568, 578 (App. Div. 1991). The court 

is required to give deference to the Board's discretion and to attach 

a presumption of validity to the Board's determination. See Davis 

Enterprises v. Karpf, 105 NJ 476, 485 (1987). Applying this 

standard here, this court must give deference to the Board's broad 

discretion and reverse only if the Board's action was "arbitrary, 

unreasonable or capricious as to amount to an abuse of discretion." 

Committee for a Rickel Alternative and Linden Merchants 

Association v. City of Linden, 111 NJ 192, 201 ( 1988). A board 

acts arbitrarily, capriciously, or unreasonably if its findings of fact 

in support of a grant or denial of an application are not supported by 

the record. Smart SMR ofN.Y. Inc. v. Fair Lawn Bd. of 

Adjustment, 152 N.J. 309,327 (1998). 

Moreover, as a general rule, the factual determination of a 

planning board is presumed to be valid. Burbridge v. Mine Hill 

Twp., 117 NJ 376, 385 (1990). Local public bodies possess "a 
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peculiar knowledge of local conditions," and "are better suited than 

is a court to make decisions regarding local zoning issues." 

Committee for a Rickel Alternative and Linden Merchants 

Association v. City of Linden, 111 NJ at 201. Planning Board 

decisions "must be allowed wide latitude in the exercise of their 

delegated discretion." Charlie Brown of Chatham, Inc. v. Board of 

Adjustment for Chatham Tp., 202 N.J. Super. 312,321 (App. Div. 

1985). "A Court will not substitute its judgment for that of a board 

even when it is doubtful about the wisdom of the action." Cell 

South of New Jersey, Inc. v. Zoning Bd. Of Adjustment of West 

Windsor Twp., 172 N.J. 75, 81 (2002). A Planning Board is free to 

either accept or reject the testimony of experts especially where, as 

here, testimony and evidence was presented to challenge that 

testimony. Id. at 87. The burden of proof that the action of a 

Planning Board was arbitrary, capricious or unreasonable is upon 

plaintiff. Id. at 81. "Even when doubt is entertained as to the 

wisdom of the action, or as to some part of it, there can be no 

judicial declaration of invalidity in the absence of clear abuse of 

discretion by the public agencies involved." Charlie Brown of 

Chatham, Inc. v. Board of Adjustment for Chatham Tp., 202 N.J. 
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Super. at 321. "The deference accorded to a board's denial of a 

variance is greater than that given to its decision to grant a variance. 

Thus, a party seeking to overturn the denial of a variance ... must 

prove that the evidence before the local board was overwhelmingly 

in favor of the applicant." CBS Outdoor, Inc. v. Borough of 

Lebanon Planning Bd., 414 N.J. Super. 563, 578-579 (App. Div. 

2010). 

Point 1. The Trial Court Properly Held That The Board's 

Invocation Of Res Judicata Was Not Arbitrary, Caprcious Or 

Unreasonable And Sufficient Evidence Exists To Support Denial 

Of The Cole Application On The Merits 

(Ja45 L. 4-9; Ja54 L. 9-15, 20-23; Ja60 L. 11-20; Ja61 L. 21-25; 

Ja63 L.19-Ja64 L.2; Ja73 L. 5-19; Ja76 L. 25-Ja77 L. 4; Ja77 

L.14-22; Ja78 L. 2c5; Ja87 L. 13-19; Ja87 L. 25-Ja88 L. 3; Ja94 

L. 15-19; Jal07 L.19-Jal08 L. 17; Jal23 L. 12-25; Ja124 L. 8-11; 

Ja127 L. 11-Ja128 L. 4; Ja129 L. 6-15; Jal30 L. 1-6; Jal30 L. 

22-Ja131 L. 8; Ja134 L. 11-16; Jal35 L. 7-20; Ja135 L. 22-Jal36 

L.1; Ja138 L. 6-17; Jal48; Ja156-157; Ja167; Jal69-172; Ja176-

178; Jal81-184; Jal90; Ja200-203; Ja208; Ja214; Ja216-218; 
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Ja220;Ja224;Ja227-229;Ja238;Ja240-241;Ja245;Ja247-250; 

Ja253;Ja269;Ja274-275;Ja285;Ja289,Ja293) 

In Charlie Brown of Chatham v. Board of Adjustment, 202 

N.J. Super. at 327 the Court held: 

"The principles of res judicata and collateral estoppel are 

applicable not only to the parties in courts of law, but also in 

administrative tribunals and agency hearings .... here, plaintiff 

obtained site plan approval from the Planning Board on the express 

condition that the second floor apartments would not be used or 

occupied as a residential unit or for residential purpose. The 

resolution of the Planning Board was a determination made by a 

quasi-judicial body which precluded plaintiff from again submitting 

the same issue to the Zoning Board, also a quasi-judicial body, for a 

second determination. The issue was determined once and having 

been so determined could not be submitted for a second 

determination." Id. at 327. 

As stated in Mazza v. Linden Bd. of Adj., 83 N.J. Super. 494, 

496 (App. Div. 1964): 

"Whether an application is to be rejected on the grounds of 

res judicata is in the first instance for the board to determine. Even 

if the application is closely similar to the previous one, or identical 

with it but it is alleged that the surrounding circumstances have 

changed or that experience has shown in the prior denial to be in 

error, it is within the discretion of the board whether to reject the 

application on the ground of res judicata, and the exercise of that 

discretion may not be overturned on appeal in the absence of a 

showing of unreasonableness." 

In the present matter, the essential elements of Plaintiff's 

variance application mirrored the application of William Mitchell 

for the same property which the Board denied in January 2021. The 
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application of Ms. Cole contained the following question # 17: Has 

any application of any type ever been made to the Planning/Zoning 

Board of adjustment of the City of Estell Manor in connection with 

the lot in question? Ja24l. If so, please state the following: 

1. Nature of application: Response-Variance application of 

William Mitchell. J a24 l 

2. Board before which application presented: Response- Estell 

Manor Land Use Board. Ja241 

3. Decision of Board and date of decision: Response- see 

resolution, attached. J a241 

"One of the reasons for the existence of this question is to 

determine if the same parties or their privies have previously sought 

essentially the same relief' from the Planning Board. Cox & 

Koenig, New Jersey Zoning and Land Use Administration Chapter 

19-3 .2 (Gann, 2022). "Under the doctrine of res judicata, if the 

same parties or their privies do seek the same relief in the same 

factual setting, the case may be dismissed on the ground that it had 

already been decided. The doctrine of res judicata is one which has 

been evolved by the courts to prevent the same case being brought 

before the court time after time". Id. "As a general rule, an 
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adjudicative decision of an administrative agency should be 

accorded the same finality that is accorded the judgment of a court." 

Bressman v. Gash, 131 N.J. 517,526 (1993). 

In Bressman the Court held that the local land use board has 

the power to determine initially whether a change is sufficient to 

warrant a second review, and that determination should be 

overturned only if arbitrary or capricious. Id. at 52 7. The role of a 

reviewing court "is to defer to the local land-use agency's broad 

discretion and to reverse only if we find its decision to be arbitrary, 

capricious or unreasonable." Id. at 529. "Thus, the question is not 

whether a reviewing court would have reached a different 

conclusion if it had initially decided the matter . . . but whether the 

Planning Board was arbitrary, capricious, or unreasonable" in 

reaching its decision to apply the doctrine of res judicata to the 

second application. Id. at 527. 

The Bressman court went on to state the rationale behind this 

doctrine. The application of the doctrine to administrative 

decisions, like its application to judicial decisions rests on policy 

considerations such as "finality and repose; prevention of needless 

litigation; avoidance of duplication; reduction of unnecessary 
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burdens of time and expense; elimination of conflicts, confusion and 

uncertainty; and basic fairness." Id. at 527. 

In order for the doctrine of res judicata to be applicable, it must 

be shown that: 

( 1 )The second application is substantially similar to the first; 

(2)The same parties or their privies are involved; 

(3)There must be no substantial change in the application itself or 

conditions surrounding the property; 

( 4 )There must have been an adjudication on the merits in the first 

case; 

(5)Both applications must involve the same cause of action. Cox 

& Koenig, New Jersey Zoning and Land Use Administration 

Chapter 19-3.2 (Gann, 2022). See also Charlie Brown of 

Chatham, Inc. v. Board of Adjustment for Chatham To., 202 

N.J. Super. at 327. ("The general requirements for the 

invocation of the principle are a final judgment by a court or 

tribunal of competent jurisdiction, identity of issues, parties, 

causes of action and thing sued for.") 

In the present matter the application of the Doctrine of res 

judicata applies for the following reasons: 
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The application made by J art et Cole decided on July 21, 

2021 is substantially similar to the application of William Mitchell 

decided on January 27, 2021. 

( 1 )Identity of issues exists. Each application sought a front yard 

variance for construction of a single-family residence on the same 

property. Mr. Mitchell sought a variance with a 53-foot setback in a 

zone where 200 feet is required. Jal 67, Jal 72, Ja217 Ms. Cole 

sought greater variance relief by requesting a 46-foot set back where 

200 feet is required. Ja275 

(2) Identity of parties exists. The same parties or their privies 

were involved in both applications. William Mitchell was the 

contract purchaser of Ms. Cole. Ja148 Ms. Cole testified in favor of 

the William Mitchell application and in favor of her own application 

using essentially identical testimony. Ja220, Ja285 See Campus 

Assocs. V. Hillsborough Zoning Bd., 413 N.J. Super. 527, 538 (App 

Div. 2010) (Because a variance once granted runs with the land, a 

contract purchaser and landowner are for purposes of the doctrine of 

res judicata the same parties or their privies.) 

(3) Over the course of 6 months there was not any substantial 
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· change in the conditions surrounding the property and the Cole 

application sought greater variance relief. Ja217, Ja224, Ja275, 

Ja289 

( 4) There was an adjudication on the merits for the Mitchell 

application resulting in a denial of his variance request. Ja224 

(5) Both applications involved the same cause of action and thing 

sued for, a variance request for a front yard setback on the identical 

block and lot. Jal 56, Ja238 

In Pieretti v. Bloomfield, 35 N.J. 382 (1961) an applicant 

sought greater relief in a second application made in 1958 than it 

sought in its first application made in 1944, which was denied, for 

expansion of a nonconforming use. The 1958 application sought to 

construct a larger building covering more residentially zoned land 

than the initial application. The Court held: The second application 

was appropriately barred by the Town Council upon its finding that 

res judicata applied. Id. at 385. 

In the present matter the Mitchell application sought a front 

yard set back variance request to allow construction of a single­

family residence 53 feet from Maple A venue where the zone 

requires 200 feet. Ja224 The Cole application, decided six months 
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after the Mitchell application, sought even greater relief seeking a 

front yard set back variance request of 46 feet from Maple Avenue 

to construct a single-family residence for the same property. Ja275 

Contrary to the contention of Plaintiff, both applications proposed a 

residential use for this property. Jal 56, Ja238 The Mitchell 

application did not suggest a second use of any kind. Pole barns are 

a common accessory structure to a single-family residence in rural 

communities such as Estell Manor. 

Appellant's reliance upon Nuckel v. Little Ferry Planning 

Bd., 208 N.J. 95 (2011) for the proposition that the construction of a 

second driveway constitutes a second primary use is misplaced. 

Driveways are an accessory use to a single-family residence. 

Driveways are incident and subordinate to a single family-residence 

and are customarily so. The holding in Nuckel is factually 

distinguishable from the present matter. The Court in Nuckel held 

that the proposed driveway in question constituted a second primary 

use because it serviced a hotel on an adjacent lot and not the auto 

body shop located upon the subject lot. Ad (1) variance is not 

required for a second driveway where the driveway does not service 

an adjacent property. See Mountain Hill, L.L.C. v. Zoning Bd. of 
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Adjustment of Middletown, 403 NJ. Super. 210,243 (App. Div. 

2008) certify. denied, 197 N.J. 475 (2009). ("Driveways are so 

ineluctably incidental to any main structure and so customary for all 

structures that they are permitted accessory structures and uses in 

every zone."). 

Contrary to the argument of Plaintiff both applications 

were well within the 10% bulk requirement for maximum building 

coverage. The Mitchell application proposed a building coverage of 

1.4% and the Cole application proposed a building coverage of .8 %. 

See Ja217 and Ja269. Neither application exceeded the 10% limit for 

maximum building coverage. Ja217, Ja275 Contrary to the 

argument of Plaintiff the Cole application did not present a 

significantly revised plan regarding the size of the proposed single­

family residence. The Mitchell application proposed a 30' x 60' 

single family dwelling. Jal 58. The Cole application also proposed 

construction of a 30' x 60' single family dwelling with garage. 

J a245. Contrary to the argument of Plaintiff the percentage of 

wetlands found on this property is not 89% because it has not been 

determined by a measurement made by a licensed professional. 

Jal 69, Jal 70, Ja54 Line 9 to Line 15 and Line 20 to Line 23, Jal07 
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Line 19 to Jal08 Line 17. 

Both applications requested substantial clear cutting along 

Maple A venue destroying the scenic tree lined street, neighborhood 

seclusion and undeveloped feel of the neighborhood. 169a to Jal 72, 

Ja217, Ja224, Ja275, Ja289 Both applications raised substantial 

concern with regard to water runoff affecting neighboring 

properties. Jal23 Line 12 to Line 25, Jal35 Line 7 to Line 14 Both 

applications proposed substantial fill be trucked to the property to 

increase the grade of the home by 10 feet thereby raising flooding 

concerns for a neighboring property and Maple Avenue. Ja94 Line 

15 to Line 19, Ja228, J229Both applications proposed placement of 

a septic system 10 feet from Maple A venue. Jal 67, J a245 Both 

applications detracted from the existing characteristics of the 

neighborhood scheme. Jal29 Line 6 to Line 15, Jal30 Line 1 to Line 

6, Ja 130 Line 22 to Jal31 Line 8, Jal34 Line 11 to Line 16, Jal38 

Line 6 to Line 17 

In the present matter, Plaintiff failed to demonstrate that 

sufficient changes had been made to justify a different result. The 

essential nature of the application remained unchanged. Instead of 

reducing the front yard nonconformity, which was found to be 
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objectionable in the Mitchell application, Ms. Cole elected to 

increase that same nonconformity. Instead of finding a way to leave 

a tree lined street as undisturbed as possible, which clear cutting 

along Maple Avenue was found objectionable in the Mitchell 

application, both applications sought to significantly disturb the 

scenic tree lined street, neighborhood seclusion and the undeveloped 

feel of the neighborhood. The Cole proposal to clear cut 150 feet of 

trees along Maple A venue is unnecessary to bring construction 

equipment on to the property for purposes of constructing a single­

family residence. Contrary to the contention of Plaintiff, the 

neighboring Shaw property is tree lined along Maple Avenue with 

the exception of a horseshoe driveway immediately in front of the 

home. Jal 76 to Jal 78 and Ja208. 

Instead of finding a way to move the septic system to a 

location farther from Maple A venue, Ms. Cole elected to place the 

septic system in the same location as the Mitchell application. In 

addition, the issue of water runoff on to the adjacent property owned 

by Mr. Shaw and Maple Avenue resulting from raising the grade of 

the subject property by 10 feet, which was found to be objectionable 

in the Mitchell application, was again not satisfactorily addressed. 
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Water runs down-hill. Both applications proposed raising the grade 

of the property by 10 feet, utilization of drywells to contain water 

runoff from the house and utilization of retaining walls. Nothing 

was presented by either applicant to adequately address water runoff 

resulting from raising the grade of the property other than 

channeling water from four downspouts to four drywells. Raising 

the grade of the property by 10 feet constitutes a dramatic 

topographic alteration which was not adequately addressed for 

purposes of water runoff. 

The Estell Manor Planning Board has the power to determine 

initially whether a change is sufficient to warrant a second review, 

"a determination that should be overturned on review only if it is 

shown to be unreasonable, arbitrary or capricious". Bressman v. 

Gash, 131 N.J. at 527. The decision of the Estell Manor Planning 

Board was not unreasonable, arbitrary or capricious. The Estell 

Manor Planning Board did not abuse its discretion. There is more 

than sufficient evidence in the record to establish that there were 

insufficient changes made by the Cole application to warrant a 

second review on its own merits. Accordingly, the Estell Manor 

Planning Board reasonably reached its decision. 
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Furthermore, Russell v. Board of Adjustment of Borough of 

Tenafly, 31 N.J. 58 (1959) factually supports the decision made by 

the Estell Manor Planning Board. In Russell the applicant applied 

for a variance "which would allow him to modify both the setback 

line and minimum area requirements of the local zoning ordinance." 

Id. at 63. The Board denied the application and the applicant failed 

to appeal the decision. Id. One month after the denial revised plans 

were submitted and thereafter the applicant presented a second 

application to the board of adjustment. Id. The applicant's new 

plans extended the proposed setback from 25 feet to 30 feet and 

reduced the area to be used for the building. Id. The board of 

adjustment determined that the modifications were sufficient to 

constitute a new application and granted the applicant's variance 

request. The New Jersey Supreme Court upheld the decision of the 

board of adjustment finding that the second application sufficiently 

differed from the first application by reducing both bulk 

nonconformities to warrant entertainment of the second application. 

Id. at 66-67. 

In the present matter, instead of reducing the bulk 

nonconformity as in Russell, Ms. Cole elected to increase the 
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nonconformity request. This factor alone is sufficient basis for the 

doctrine of res judicata to apply to this application. Put simply, the 

Estell Manor Planning Board did consider all the evidence presented 

and found sufficient support in the record to reach its decision. 

Point 2. The Planning Board Had Jurisdiction To Approve or 

Deny Plaintiff's Variance Application And the Trial Court Had 

Jurisdiction To Review This Decision 

(Not Raised by Plaintiff Below) 

(Ja169-170,Ja197,Ja245,Ja253) 

The Estell Manor Planning Board had jurisdiction to approve or 

deny the variance request of Janet Cole. The 1986 Waiver of Strict 

Compliance obtained by Janet Cole as memorialized in the January 

29, 1987 NOTICE OF FILING does not constitute an approval. 

Jal 97, Ja271. "It does authorize any other agency to review and act 

on the proposed development." Ja197 A municipal planning board 

has the right to reject a proposed development within the Pinelands 

if it determines that the criteria for a variance is not met even if a 

waiver of strict compliance is obtained. The Pinelands 

Comprehensive Management Plan contains minimum standards for 
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development within the Pinelands. See N.J.A.C. 7:50-lJ to -7:50° 

10.35. 

The Pinelands Commission designated local governments as 

the "principal management entities" of the Comprehensive 

Management Plan. N.J.A.C. 7:50-3.1 (a). "The Legislature did not 

intend to withdraw all local review whether the municipality is 

located in a certified or uncertified region." Fine v. Galloway 

Township Committee, 190 NJ. Super. 432,441 (Law Div. 1983). 

There is nothing "that would preclude a municipality from requiring 

compliance with its own local land use ordinances, in addition to 

compliance with the minimum standards of the Plan, provided the 

ordinance does not conflict with the plan or regulate a matter 

controlled by the Plan." Id. 

"The goal of both the Pinelands Protection Act and the 

Comprehensive Management Plan is to promote orderly 

development in the Pinelands Region so as to protect, preserve and 

enhance the significant and unique resources of that region." Id. 

There is "nothing in either the act or Plan which prevents a 

municipality from adopting and enforcing more restrictive standards 

... " Id. 
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Estell Manor ordinances 380-33 C. (6) and (7) and 380-35 D. 

do not conflict with the Comprehensive Management Plan and do 

not regulate a matter controlled by the Plan. The variance 

application of Mr. Mitchell was denied on the merits and the 

application of Janet Cole was also denied as it was substantially 

similar to the application of Mr. Mitchell which was previously 

denied. 

Furthermore, there does not exist any conflict between 

enforcement of the Estell Manor land use ordinances and the 

Pinelands Comprehensive Management Plan as applied to both the 

Cole and Mitchell variance applications. The Pinelands waiver of 

strict compliance does not constitute an approval. If the Estell 

Manor Planning Board elects to enforce local Estell Manor 

Ordinance 380-35 D. to deny an applicant a variance request to 

build within 300 feet of wetlands it is free to do so. If the Estell 

Manor Planning Board finds that an applicant has failed to satisfy its 

burden that the development would not have a substantial 

detrimental impact upon neighboring properties it is free to do so. If 

the Estell Manor Planning Board elects to find that an applicant has 

not satisfied its burden of proof of both the positive and negative 
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criteria, it is free to do so. If the Estell Manor Planning Board finds 

that the development would be esthetically unpleasing, cause 

flooding on neighboring properties and damage the character of the 

neighborhood, it is free to do so. 

In addition, this is a lot with a depth of916.99 feet. The exact 

location of wetlands on and within 300 feet of this property has 

never been determined by measurement of a licensed professional. 

All references to the location of wetlands on the property as 

contained in the variance plans prepared by Engineering Design 

Associates are only approximations "taken from NJDEP mapping". 

See Jal 69, Jal 70, Ja245, Ja253. The Engineering Design Associates 

variance plans fail to provide any measurement of distance from 

Maple A venue to the location of wetlands on the property. Stephen 

Creek is not located on this property. It is located behind and in 

close proximity to this property on another parcel of land. Jal 70. 

Ordinance 380-33 (6) provides as follows: "The front yard shall be 

as close to 200 feet as practicable, taking into consideration the 

depth of the lot in question." Application of Estell Manor Ordinance 

380-33 (6) and (7) cannot be utilized without knowing exactly how 

far from Maple Avenue wetlands currently exist. This is critical 
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information. Without this information the Board and Board Engineer 

and Professional Planner David Scheidegg properly utilized 200 feet 

as the appropriate standard for front yard variance relief 

consideration of both the Mitchell and Cole applications. Nothing 

was ignored by the Board. Both Mr. Mitchell and Janet Cole sought 

a hardship variance due to the presence of wetlands on the subject 

property yet failed to present any evidence demonstrating exactly 

what distance from Maple A venue the wetlands currently exist. No 

conflict exists by way of enforcement and application of the Estell 

Manor land use ordinances and the Pinelands Comprehensive 

Management Plan. 

CONCLUSION 

For all the foregoing reasons it is respectfully asserted that the 

decision of the Trial Court dismissing with prejudice Plaintiff­

Appellant's Complaint be affirmed. 

Griffith and Carlucci, P.C. 

Date ~I n/zi By: CZ,~,_ ... )() t,~l,~ 

Richard A. Carlucci, Esquire 
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