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Dear Ms. Hanley: 
 

Please accept this letter brief on behalf of Respondent, the Civil Service 

Commission, on the merits of this appeal. 
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PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS  

In May 2019, the New Jersey State Police advised Appellant, Vincent 

Antenucci, that, following a 2012 administrative error, he had been overpaid by 

a cumulative amount of $29,000.  (Pa36).1  Antenucci applied to the 

Commission for a repayment waiver under N.J.A.C. 4A:3-4.21, which the 

Commission denied on December 23, 2019.  (Pa36-37).  The Commission 

explained, in relevant part, that it could not grant Antenucci’s waiver because 

the State Police had not yet set a repayment schedule and Antenucci therefore 

could not show repayment would cause him economic hardship.  (Pa38).  

Antenucci appealed the Commission’s decision to the Appellate Division.  

(Pa36).   

Separately, on January 3, 2020, the State Trooper’s Non-Commissioned 

Officers Association of New Jersey (“Association”) also filed a grievance on 

Antenucci’s behalf with the Public Employment Relations Commission 

(“PERC”).  (Pa13).  Antenucci’s grievance sought “proof of overpayment” from 

the State Police and a finding that “any payment plan [must] be collectively 

negotiated.”  Ibid.  On March 16, 2021, the Association requested arbitration 

before PERC.  Ibid. 

On October 27, 2021, the Appellate Division affirmed the Commission’s 

decision. (Pa35-36).  The court found Antenucci “failed to satisfy his burden of 

 
1 “Pa” refers to Petitioner’s Appendix. “Pb” refers to Petitioner’s brief.  
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showing an inability to repay his salary overpayment” because “no repayment 

schedule had been established.”  (Pa42).  The court added:  

Antenucci’s remaining arguments are presently 
pending a scheduled hearing before a PERC arbitrator.  
Our affirmance of the Commission’s December 23, 
2019 decision is based on the record before the agency 
on that date.  Nothing precludes Antenucci’s filing of a 
new waiver application after the PERC arbitrator 
renders a decision on the Association’s grievance 
claims. 

[(Pa42-43).] 

On May 21, 2024, the PERC arbitrator issued a written award finding the 

Association failed to meet “its burden to prove that Antenucci was not 

mistakenly overpaid.”  (Pa30; Pa32).  The arbitrator further found the State 

Police violated its collective bargaining agreement “by failing to negotiate over 

the repayment plan for the overpaid salary.”  (Pa31).  The arbitrator therefore 

directed the parties to “negotiate a reasonable and, if necessary, lenient 

repayment schedule as ordered by the [Commission] and affirmed by the 

Appellate Division.”  (Pa32) (internal quotation marks omitted). 

Following the arbitrator’s decision, Antenucci again applied to the 

Commission for a repayment waiver, arguing (1) “the documentary and 

evidentiary trail concerning the alleged overpayments . . . was ‘foggy’ at best 

and insufficient to support a claim of an actual overpayment,” and (2) his 

obligation to repay the overpaid amount in full “r[o]se to the level of a facially 

apparent hardship” under the unpublished opinion In re Stumpf, Docket No. A-

FILED, Clerk of the Appellate Division, June 02, 2025, A-004037-23



June 2, 2025 
Page 4 

 

          

0053-15 (App. Div. July 17, 2017).  (Pa3-4; Pa7-10) (internal quotation marks 

omitted). 

The Commission denied Antenucci’s second waiver application on July 

24, 2024.  (Pa5).  The Commission first noted it lacked “the ability to set aside 

the decision and award of a PERC-appointed arbitrator” regarding the existence 

of an overpayment.  Ibid.  It further concluded Antenucci could not prove the 

economic hardship prong of N.J.A.C. 4A:3-4.21 because, among other reasons, 

“the parties still ha[d] not set any repayment schedule.”  Ibid.  This appeal 

follows. 

ARGUMENT 

THE COMMISSION’S DENIAL OF 

ANTENUCCI’S REQUEST FOR A WAIVER OF 

REPAYMENT OF SALARY OVERPAYMENT IS 

REASONABLE AND BASED ON SUBSTANTIAL 

EVIDENCE AND SHOULD BE AFFIRMED. 

The Commission’s July 24, 2024 decision should be affirmed because it 

is supported by the facts and consistent with the requirements and policies of 

the Civil Service Act, N.J.S.A. 11A:10-1 to –12-6, and applicable regulations. 

The Commission’s final agency decision is entitled to “substantial 

deference.”  In re Herrmann, 192 N.J. 19, 28 (2007).  Appellate courts maintain 

a limited role in reviewing the decisions of an administrative agency and will 

reverse a decision only if it is “arbitrary, capricious or unreasonable or . . . not 

supported by substantial credible evidence in the record as a whole.”  In re 
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Adoption of Amendments to N.E., Upper Raritan, Sussex & Upper Delaware 

Water Quality Mgmt. Plans, 435 N.J. Super. 571, 582 (App. Div. 2014). “The 

burden of demonstrating that the agency’s action was arbitrary, capricious, or 

unreasonable rests upon the person challenging the administrative action.”  In 

re Arenas, 385 N.J. Super. 440, 443-44 (App. Div. 2006).  

Moreover, a strong presumption of reasonableness attaches to a decision 

of the Commission.  In re Carroll, 339 N.J. Super. 429, 437 (App. Div. 2001).  

Thus, a court must affirm the Commission’s decision if the evidence supports it, 

even if the court may question its wisdom or would have reached a different 

result.  Campbell v. N.J. Racing Comm’n, 169 N.J. 579, 587 (2001).  Unless the 

Commission’s determination is “patently incompatible with the language and 

spirit of the law,” the judiciary will not interfere in the Department’s exercise 

of authority.  In re Hudson Cnty. Probation Dep’t., 178 N.J. Super. 362, 371 

(App. Div. 1981) (quoting Walsh v. Dep’t of Civil Serv., 32 N.J. Super. 39, 44 

(App. Div. 1954)); see also Hargrove v. Sleepy’s, L.L.C., 220 N.J. 289, 301 

(2015) (noting the “deference that should be afforded to the interpretation of the 

agency charged with applying and enforcing a statutory scheme.”). 

Although Antenucci, by the terms of his collective bargaining agreement, 

must repay his overpaid salary, N.J.A.C. 4A:3-4.21 allows the Commission to 

waive some or all of that obligation upon a showing of the relevant factors.  
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Here, the Commission correctly applied the uniform regulatory criteria to 

determine that Antenucci was ineligible to receive a waiver.   

N.J.S.A. 11A:3-7 authorizes the Commission to administer the State 

employee compensation plan.  “When an employee has erroneously received a 

salary overpayment, the commission may waive repayment based on a review 

of the case.”  N.J.S.A. 11A:3-7.  N.J.A.C. 4A:3-4.21 sets forth the standards that 

govern a waiver.  It requires the applicant to show: (1) the circumstances and 

amount of the overpayment were such that an employee could reasonably have 

been unaware of the error; (2) the overpayment resulted from a specific 

administrative error, and was not due to mere delay in processing a change in 

pay status; and (3) the terms of the repayment schedule would result in economic 

hardship to the employee.  N.J.A.C. 4A:3-4.21.   

The Commission properly and thoroughly reviewed Antenucci’s request 

for a waiver of his salary overpayment obligation under N.J.A.C. 4A:3-4.21.  

However, as the Commission observed below, “all of the factors outlined in 

N.J.A.C. 4A:3-4.21 must be satisfied to successfully obtain a waiver of the 

repayment obligation.”  (Pa4) (emphasis added).  To obtain a waiver, Antenucci 

must therefore demonstrate that the terms of his repayment schedule would 

cause him economic hardship.  N.J.A.C. 4A:3-4.21(a)(3).   

Yet as the Commission, the arbitrator, and the Appellate Division have 

already observed, Antenucci has failed to negotiate a repayment schedule with 
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the State Police.  (Pa5; Pa31; Pa42).2  Until Antenucci does so, the Commission 

cannot grant the waiver he seeks.  The Commission therefore did not act 

arbitrarily, capriciously, or unreasonably in denying Antenucci’s second waiver 

application. 

Antenucci further contends the Commission, in denying his second waiver 

application, wrongfully “declined to address anew the underlying issue as to 

whether [he] was erroneously overpaid in the first place.”  (Pb13) (quoting Pa4).  

Antenucci argues that, because N.J.A.C. 4A:3-4.21, as written, does not 

contemplate “whether an overpayment actually occurred,” and instead 

“contemplates that an accusation of overpayment is correct in the first instance,” 

“such an element [should] be read . . . into the regulation or presumed as a factor 

so as to avoid potentially unfair treatment.”  (Pb15-17).  The court should reject 

this argument. 

N.J.A.C. 4A:3-4.21 governs the Commission’s ability to waive an 

erroneous salary overpayment.  However, it does not create a right to dispute 

whether an overpayment occurred before the Commission.  Such a dispute 

 
2 As the arbitrator observed: “The Civil Service Commission first issued its 
waiver denial decision on December 23, 2019.  Since then[,] the [State Police] 
has attempted to set a repayment plan that would not impose financial hardship 
upon Antenucci.  [The State Police] actively attempted on multiple occasions to 
seek a reasonable recoupment schedule that would be acceptable to Antenucci.  
The Association and Antenucci did not respond to the [State Police,] as he was 
pursuing his waiver appeal and [the] arbitration.”  (Pa31). 
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would be governed by the State Police’s negotiated agreement with the 

Association, not the Commission’s regulations. 

N.J.S.A. 34:13A-5.3 requires public employers to “negotiate written 

policies setting forth grievance and disciplinary review procedures by means of 

which their employees or representatives of employees may appeal the 

interpretation, application or violation of policies, agreements, and 

administrative decisions . . . affecting them.”  That statute further states that 

“[g]rievance and disciplinary review procedures established by agreement 

between the public employer and the representative organization shall be 

utilized for any dispute covered by the terms of such agreement.”  Ibid. 

(emphasis added).  “Such grievance and disciplinary review procedures may 

provide for binding arbitration as a means for resolving disputes.”  Ibid.3 

Here, Antenucci has already filed such a grievance disputing the existence 

of an overpayment.  Antenucci’s January 3, 2020 grievance, which the State 

Police and Antenucci submitted to binding arbitration pursuant to the 

Association’s agreement with the State Police, sought “proof of overpayment,” 

 
3 The State Police and its employees may not use binding arbitration to 
adjudicate disputes regarding the discipline of State Police employees, because 
such authority is vested in the Superintendent of the State Police.  See N.J.S.A. 
34:13A-5.3; N.J.S.A. 53:1-10 (providing that “[t]he superintendent shall, with 
the approval of the governor, make all rules and regulations for the discipline 
and control of the state police”).  However, this exception does not apply in 
Antenucci’s case, which does not involve employee discipline. 
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and argued “the unilateral declaration of a salary overpayment and adjustment 

in [Antenucci’s] compensation without negotiation [was] a violation” of that 

agreement.  (Pa13).   Nevertheless, the arbitrator ultimately found the 

Association failed to meet “its burden to prove that Antenucci was not 

mistakenly overpaid” or that “the [State Police] violated the Agreement in . . . 

seeking recoupment of that salary overpayment,” and denied the grievance “in 

[that] respect.”  (Pa30-31). 

As the Commission explained in its decision denying Antenucci’s second 

waiver application, the Commission “does not have the ability to set aside the 

decision and award of a PERC-appointed arbitrator.”  (Pa5).  Instead, under 

N.J.S.A. 2A:23B-23 and -24, a party seeking to vacate, modify, or correct an 

arbitration award must file a summary action with the New Jersey Superior 

Court.  N.J.S.A. 2A:23B-1, -23(a), -24.  That party must file its summary action 

within 120 days of receiving notice of the award.  N.J.S.A. 2A:23B-23(b), -

24(a). 

Here, the arbitrator issued his award on May 21, 2024.  (Pa12).  Antenucci 

therefore had until September 18, 2024 to file a summary action with the New 

Jersey Superior Court seeking to vacate, modify, or correct that award.  He failed 

to do so.  The Commission was therefore required to accept the arbitrator’s 

finding that an erroneous overpayment occurred, and that the State Police were 

entitled to recoup that overpayment. 
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CONCLUSION 

The Commission’s decision should be affirmed. 

 
       Respectfully submitted, 
       MATTHEW J. PLATKIN 
       ATTORNEY GENERAL OF NEW  

JERSEY 
 
       By: /s/Gordon C. Estes                         . 
       Gordon C. Estes (427252023) 
       Deputy Attorney General 
       Gordon.Estes@law.njoag.gov 
 
Sookie Bae-Park 
Assistant Attorney General 
     Of Counsel  
 
 
cc: Michael Bukosky, Esq. (via regular and certified mail) 
 Loccke Correia & Bukosky 
 235 Main St 
 Ste 203 
 Hackensack, NJ 07401 
  Counsel for Appellant 
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