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SUMMARY PROCEDURAL HISTORY 

AND STATEMENT OF FACTS 

The New Jerse y Supreme Cour t ' s Advi sor y Commi t tee on 

Professional Ethi cs i ssued Op i n i o n #735 on J une 25 , 20 19 . 

On o r a b o ut Sept emb e r 15 , 2 01 9 , the Bergen Count y Bar 

Associa t i on pet i t ioned t his Cour t for r e vi ew o f tha t dec i s i o n . 

That applicat i on was granted on May 5 , 2020 . Various interested 

parties were a l so g r a nted the r i ght to fi l e amicus briefs , a nd t he 

Court heard ora l argument on those soon after . 

On October 1 , 2021 , th i s Court issued an Order appointing the 

Honorable Jeffrey R. Jablons ki , A. J . S . C . as Spe cial Mas t e r t o 

conduct a detailed factua l analysis of issues delineated b y the 

Cour t . 

After a period of discovery and v a r ious conferences with t he 

Court , Judge J ablonski he l d a h e ar ing on t h i s mat t e r on October 2 3 

and Oc t ober 24 , 2023 . At tha t hear i n g , he t oo k t est i mony from 

variou s experts as we l l as fr om a t to rneys who had been a ffected by 

t he a dvertising conduct descr i bed i n ACPE 735 . On June 7 , 2024, 

J udge J abl ons ki submi t t ed t o t h is Cour t h i s " Re port of t he Special 

Ad j udicator" . In t hat r e port , Judge J a b l on s ki made eig ht een 

fac t ua l findings {along wi th subparts) in r esponse to t hi s Court ' s 

Orde r r ema nding this ma t ter f o r fur t he r proceed ings . 

The findi ngs o f J udge Jab l ons ki t ha t are of part icula r 

r e leva nce to the issue at hand are as follows : 
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1 . Al l ma jor search engi nes use complex a l gor i thms t o 

r et rieve the r elevant pages in response to a user 's search . See 

Report of the Speci a l Adjudi cato r , Findi ng #2 , at 17 . One of the 

ranking factors in producing sear ch resul ts is the presence of 

keyword s . Advertisers can pay for specific keywords to have thei r 

ads appear when those keyword s are searched. 

Finding #2 C. 

See id. at 18 - 19, 

2 . The search results generated by paid advert i sing o ften 

appear ahead of o rganic searches . See id. at 26, Fi nding #1 1 D 

Priori ty p l acement is a key f eature o f paid adverti sing and is 

des i gned to ensure the pa id ads have prominence . See id . at 26, 

Finding #1 1 E. 

3 . Al though such paid ads are usual l y designated as such, 

mos t users have a d i ff i cult t i me d i s tingui sh i ng between paid and 

organic advertisers . In fact , recent scholarship reveals tha t 

68 . 2% of respondents were unab l e to recogni ze a Goog l e Ad on a 

SERP . See id . a t 29 , Fi nd i ng #16 . 

4 . The algorithms and protocol s that search engi nes uti li ze 

to generate sea rch resu l ts are propriet a ry and are no t disclosed 

to the publ i c . See id . a t 29, Finding #17 . If an attorney does 

not part ic i pat e i n pai d search advertis i ng , thei r infor mat i o n i s 

not i nc l uded i n the paid search a r eas of a SERP . See id . at 24, 

Finding #9. 

2 
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5 . The char ges for paid keyword advertisers are generated 

when users c l i ck on the displayed adver tisement . 

Finding #4 G. 

See id . at 23 , 

6 . The algorithms and protocols tha t search engines ut il ize 

to generate s earch resu l t s are proprietary and a re not discl osed 

t o the p ub l i c See id . at 29 , Finding #17. Search engines rel y on 

AI t o re f ine t hese a l gorithms . See i d. at 30, Finding #18. 

7 . Al though t he algori t hms and p rotocol s for de t e rmi n ing 

the d ispl ay of an a dvert isement in response to a ke ywor d search 

a r e proprie tary to each search eng ine, one of the factors t ha t 

influences the display is t he amount paid by the advert iser and 

keyword re l evance . See id . at 22, Finding #4 D. 

8 . Search engines create their own guidelines regarding 

wha t keywords are a vailabl e for purchase and i n fa c t restric t o r 

prohib it ce r ta in keyword s . See Id . a t 23 - 2 4 , Findings #5 , #6 , and 

#7. 

9 . Search eng i nes have restrict i ons to ensure t hat paid 

"adver ti sements are compliant with both l egal and ethica l 

standards u. See Id . at 24 , Fi nding #8 . 

10. Paid search ads are prioritize d over o rganic search 

resul ts. Pr iority placement is a key feature of paid adve rtising 

and is des i gned to ensur e that paid a ds have p r omi nenc e . See Id . 

at 26 , Finding #118 . 

3 
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11 . Organi c l i stings a r e o ft en cons ide r ed more au t he n t i c a nd 

trustwo r thy tha n pa id keywo r ds . See I d . at 28 , Fi nding #14. 

4 
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LEGAL ARGUMENT 

I . THE SPECIAL ADJUDICATOR' S FACTUAL FINDINGS DEMONSTRATE 

THAT IT IS INHERENTLY MISLEADING FOR AN ATTORNEY TO PURCHASE A 

COMPETING ATTORNEY ' S NAME AS A KEYWORD 

Because the Special Adjudi cat or ' s Repor t f i nds keyword 

advertis i ng l i n ks ma y be misleadi ng t o cons umer s , th i s Court shoul d 

mo d i f y Opinion 735 t o provi de t hat t he p r actice o f an attorney 

purchas i ng another a t to r ney ' s name as a keyword to be used i n 

compet i t i ve i n te r net advertising vio l ates RPC 8 . 4(c) , which 

provides that " [it ] is professional misconduct for a lawyer to . 

(c) e ngage i n conduct involving dishonesty , fraud , dece it or 

mi srepresentation . " As has been previousl y arg ued be f o r e this 

Court , the onl y motivation for using another attorney ' s na me as a 

keyword is so t ha t t he adve r tis i ng attorney can gain an economic 

benefit from the other attorney' s reputa t ion. The Report' s 

finding s prove t ha t such mi s l eadi ng conduct i s effective because 

( 1) t he ma j ori ty of consumers cannot distingu i sh bet ween t he 

org a n i c s ea r c h r esu l ts they intend to f i nd and those to which an 

advertising attorney seeks to misdi rect them ; and (2 ) t he evolving 

limit s a nd r e stri ctions search engines i mpose o n the ir adve r tiser 

custome rs do not supp l an t the l i mi t s and restr i ctions t h i s Court 

imposes on attorney conduc t. Thus , using a competitor a t tor n e y ' s 

name for keyword adver t i sing v i olates RPC 8 . 4(c) . 

5 
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1 . Purchasing a competing attorney's name as a keyword is 

mis l eading because "most users have a difficult time 

t elli ng the difference" between paid a nd organic 

results . 

The Specia l Adjudi cator found based on the exper t t es timony 

before h im that 68 . 2% o f consumers were unable to recognize an 

adver tisement in search engine resu l ts . Report of the Specia l 

Ad judicator , at 2 9 [here i nafter Report ]. "Consequent l y, existing 

or potent ial [consumer s] are left on their own t o ascert ain t he 

va l idity ot any search resu l t . " I d . Thus , p l aci ng the burden t o 

distinguish between organic and paid result s onto consumers 

enables advertising attorneys to successful l y misdirect the 

majorit y of consume rs unfamilia r with the "nuances 11 distinguishing 

ads and organic r esul ts . See id . In fact , it seems clear that both 

t he advert is ing attorney and the companies that own the search 

eng i nes are f i nanci a l l y mo tivated to e ncour age tha t misdirection . 

The companies a r e paid "per c lic k 11 and the advert i s i ng a t torneys 

presumable generate business based on same . But f or the st rong 

l ike l i hood fo r consumer misdirect i on, there would be no i ncent i ve 

for a t to rne ys t o invest i n t hese marketing campaign s . 

The Repor t f ound tha t with the p r op e r keywords purchased , 

keyword marke t ing can b e a hig h l y cost-effect i ve method of very 

quic kl y di rect i ng users to o ne ' s website . Report at 19 . Deploying 

a competing at t o r ney or firm ' s name to do so is dishonest because 

the pu r chasi ng attorneys are intend ing to misdi rect consumers into 

6 
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clicking their page - which is unrelated to and unassociated wi th 

the competing attorney - by re l ying on the fac t t ha t more t han 

two- thirds of consumers , presumably mostly unsophisticated 

consumer , may fai l to know the di f fe r ence . 

This misdirection is f aci litated through search engines ' 

physical p l acement of the advertised resu l ts on top of the resul t s 

the user act ually seeks . See Report at 28 . The Report found t hat 

" [ t] op positions achieve higher click t h rough rates and that 

position often drives traffic to the site . " Id . Advertisers seek 

the top spot because it " fosters the perce pl ion of authori ty and 

relevance among users .u I d . According ly, when an advert i sing 

a ttorney pu rchases a competi tor 's name as a keyword, the a t torney 

seeks to drive t raffic by anticipating that cons umers bel ieve the 

adve r tiser is somehow related to the compet i ng attor ney who the 

consumer actual l y intends to find . This conduct is , at best, 

intentionally deceptive - the very definition of fraudu lent . And 

even if no consumers were actually t r icked i nto believing the 

advert i sing attor ney i s re l a t ed to or associ ated wi th the competi ng 

attorney , the advertising attorney ' s attempt to do so alone 

violates the RPC . See RPC 8 . 4(a) . 
-- --

Ul t i ma t e l y, Opinion 735 ' s reasoning relied on the assumption 

a consumer would dif f erent i ate between an advert is i ng attorney's 

site and the site fo r the attorney a consumer actually intended to 

find : 

7 
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The Commit tee f i nds that purchas i ng 
keywords of a competitor l awyer ' s name is not 
conduct that i nvol ves dishonesty , fraud , 
deceit , or mi s r epresentation . The websites of 
the keyword pu r c haser ' s law firm and the 
compe titor ' s l aw firm wi l l , presuma bly, both 

a ppear in the result i ng search . The keyword 
purchaser ' s web site ordinar i ly will appear as 
a pa i d or "sponso r ed" webs i te , while t he 
compe titor lawyer's website wi l l a ppear in the 

o r ganic r esults ... The user can choose which 
website to sel ect and the search e ngine 
ordinarily wi l l mark the ke ywor d-purchased 
website as paid or "sponsored ." This is not 
deceptive, fraudule n t , o r di shonest conduct 
wit hin t he meaning of RPC 8.4(c) . 

N.J. Sup . Ct. Advisory Comm. on Prof . Ethics Op . No . 735 , at 3 

(June 25, 2019). But as the Report makes c l ear , 68 .2 % of consumers 

do not recognize the distincti o n between their intended search 

result and t he sponsored resul t s . Report at 29 . There f ore , t his 

Court shoul d modify Opinion 735 to r ef l ect that attorneys who 

pur c has e competitors ' names as keywords is i nh e rent l y mis l eading 

conduct in violation o f RPC 8.4(c) in order to p r otect 

consumers/client s, which i s the purpose of t hese ru l es . 

I t must a l so b e noted that i nherent in the rationa l e o f ACPE 

735 is the common sense r ecognition that c ons umers va l ue o rganic 

s e arch results mor e high l y than paid advertisement s . Otherwise , 

the abili ty to d i stingui sh between paid advertisements and organic 

searches would be irrelevan t . 

8 
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2 . Search engines ' evolving advertising guidelines and 

r estrictions do not se~ve a protective function. 

Thi s Cour t should not defer to Googl e, Microsoft , or any other 

s earch engine providers in determi n i ng the appr opria t e gui de l ines 

for at t orney conduct . The Report f ound t hat " [e ] ach search eng i ne 

maintains i t s own polic i es to p r event t he misuse o f sensit ive 

terms, the disseminat ion o f misleadi ng info r mati on , and any 

content t ha t viol ate s the search engines' a dvertising pol icies," 

wi th v i o l at ing advert i ser s sub j ect to s uspension or other a d ve r s e 

conse quenc e s . Report a t 23-2 4 . It further f ound t ha t , per t he 

compani es ' res t ric t i ons , adve r t i seme nts "cannot be mi s lea d ing and 

mus t al so c omply wi th al l o ther content-based guid e l ines s et for th 

b y t he p lat f orms ," a nd t hat " t hese restr i ct i ons ensure that 

adver t i sements are compl i ant wi th both l egal and ethical sta ndards 

a nd a l so provide a pos i t ive a nd s a fe use r experience ." Id . a t 2 4 

(emphas i s added). 

The ethical standa rds Goog l e a nd other sea r c h engine 

providers i mpose on their advertis i ng cus t ome r s cannot r epl ace 

t his Court ' s Ru l es o f Prof essi onal Conduct . Wh i l e sear c h engine 

c ompan i es have deemed "whi te hat " search engi ne optimi za tions to 

be ethica l ly l egi tima t e at t emp t s t o i mprove websit e clicks that 

"compl y wit h a search engi ne's gu i de lines ," i n the context of 

at torney e th i cs , the se companies ' s t andards a r e irre l evant . Repor t 

at 16. I t is axiomat ic that this Cour t de t ermi ne s wha t con s ti t utes 

9 
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et hica l a nd prope r a tto r ney a dve rtising conduct - not the pol i c ies 

of companies with an e conomic incentive to direct cons umer s to a nd 

advertiser ' s webs i te . 

The " c omplex" a nd " s ophisticated 11 algorithms these compani e s 

dep l o y " are proprietary and they are ~o t ful l y d i scl osed t o t h e 

public . " Re p o r t a t 17 , 28 - 29 . They are cont inually tweaked and 

modified over time to i ncrease c l ic ks and r evenu e . Ne i the r thi s 

Court no r t h e p ubl ic wi l l e v e r know how t he y actually wo r k and 

what weight they give to p rivate names as search terms . Se e id . at 

29 . The Court cannot rel y on the ma r ket to r e g u l ate ethical 

at t orney conduc t when the market i s motivated to direct consumers 

to its advert isers . Co nsumers ' e xisti ng difficulty dif f e r entia t i ng 

ads from organic res u l t s is clear and may grow even greater as 

search eng i n e companies c ont i nuall y adjust their algorithms and 

t he f ormat t ing of a d s i n resul ts t o d riv e revenue . And wi t h the 

searc h e ng i ne compan i es ' " i nc r e a s ing [ ] use " of AI to "en hance 

digita l marke t ing and search engine stra tegi e s ," the 

sophis t ication a nd comp lexi ty of keyword a dvertising me thod s wi ll 

only i nc r ease . Id . at 30 . 

Further , a t torneys whose names are sub jec ted to keyword 

purchase s ho u ld not bear the b u r den o f p r otecting themselves and 

their prospe ctive client s from another attorney ' s onl ine 

a d ve r t ising c ampaign . Th e Re port no t ed t he recourse to which 

attorne ys mi ght pursue to prevent a dvertising attor n e ys f r om 

10 
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bene f i t t ing from the ir name and reputation : "[C]ease and de sist 

l e tters, threatened o r actual l egal act i on , complaints to the 

plat f o rm (if t rademar k infringeme nt occurs}, and employing keyword 

exclus i on lists ." Report a t 2 5 . It a l so noted that for "$ 10 -$15 

per day p lus a ma nagement fee ," an attor ney can determine whethe r 

n ame is not being used adverse to them. Id . a t 10 . I nnocent 

attorneys should not be forced - to the i r own f i nancia l detrimen t 

- to defend against another at t orneys' decept ive conduct. More 

i mportantly, t he avai l abi l ity of possibl e mit i g a t i on methods does 

not j ust ify deceptive conduct by the advertising attorney. 

Accordingly, this Court should modi f y Opinion 735 to c l arify 

t ha t a n advertising attorneys' purchase of a compet ing attorney ' s 

name as a keyword is inherent l y mis l e ading conduct that violates 

the Rules of Professional Conduct . 

II. ETHICS COMMISSIONS' RECENT ADVISORY OPINIONS AGREE 

ATTORNEYS VIOLATE THE RULES OF PROFESSIONAL CONDUCT WHEN 

PURCHASING A COMPETING ATTORNEY'S NAME AS A KEYWORD 

Post-Op i nion 735 , several states ' e thics board s have rejected 

attorney use o f compet itor a ttorneys ' names i n keyword 

advertising . I n 2021, for example , Ohio's Board of Professional 

Conduct fo und a l awye r or l aw f irm v i o l ates RPC 8 . 4 (c) when 

purchasing a competitor lawyer ' s name fo r use in onl ine keyword 

adver t ising . Ohio Bd . o f Pro f . Conduct Op . 2021-04 , at 2 (June 11 , 

2021). As the Board explained, because "the p u r chase and use of a 

competitor lawyer ' s or l a w firm ' s name as a keyword f or adve rti sing 

11 
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is an act that i s de s ign e d to de c eive a n I nt e rne t user , " the 

conduct constitutes mi s r epr esenta t ion i n v i o lat ion of RPC 8 .4 (c ). 

Id . (emphasis a dded ) . In t ernet users ma y be dece i ved beca us e 

unsophisticated consume rs do not r eal i ze the top sea r c h result is 

not t he i ntende d lawyer or l aw f irm . Id . at 3 . And even when 

consumers do not f al l for the a d ve rtis i ng a t torney ' s top sear c h 

resul t , t he Boar d recognized that the a dvertis i ng lawyer "at the 

ve ry least violated [RPC) 8 . 4(a) " because their ke yword pur c ha se 

constitutes an attempt to misrepresen t i n viola t ion o f RPC 8 . 4 (c ) . 

I d . (emp has i s added) . 

One year late r, the Et hics Commi t t ee of the Mississippi Bar 

found that attor neys violat e the Ru l es of Professional Conduct 

when employing a l ead generato r service that ut i l izes a nother 

attorney or law f i rm ' s trademar k , name, or l ike ness . Mi ss . Bar 

Et hics Comm' n Op . 26 4, at 1 (Apr . 7 , 2022) . Th e Committee 

determined that use o f anot he r attorney ' s name or l ikeness to 

advert ise an unaff i lia t ed pract ice ma nipulates potential clients . 

I d . Empl oying a l e ad gene rato r to e nga ge i n this mani p ulat ion o n 

the attorney ' s behalf is j ust as impermissible . Id . at 2 . The 

Committee e xp l ained t ha t th i s adver t i sing practice- whe t her o r no t 

done through a lead generator- cons t i tut es fa lse and dec eptive 

commun icat i on because the a dve r tis i n g attorne y does not have 

pe r miss i on from the a t torney o r l aw f irm to use the i r name , 

l i keness , or t rademarked mater i als . I d. at 1 . 

12 



FILED, Clerk of the Supreme Court, 11 Jul 2024, 083396 

Mi ch i gan's Bar concl uded the same : "Contrary to the reasoning 

o f the Texas opinion, 11 the Michi gan Bar explai ned that " [ t] he use 

of a competitor ' s name or tradename without consent i n compet it i ve 

keyword advert isi ng is inherently deceptive ." Mich . Bar Comm' n on 

Prof . and Jud . Ethics Op . RI-38 5, at 2- 3 (Nov. 18, 2022) ( emphas i s 

added} . The Mi chigan Bar rejected the propos i tion re lied on i n the 

Texas and New Jersey advisory opini ons- that i t is highly unlike l y 

a reasonable person using a search engine would be misled i nto 

th i n king t he t op resu l ts were assoc i ated with the lawyer in i t i al l y 

searched for-because advert i sements for oth e r a t torneys 

prominent ly displayed a t t he top of sea rch r e sult s can be 

pa r ticu l ar l y confusing when a con sumer i s attempting to f i nd a 

spec ific l a wyer or law f i r m' s i n f ormation . I d. Even if t h e search 

eng i ne l abe l s t he listing as an " a d," consumers may still be 

d ece ived when the advert isement is d i s p l ayed as a t op r esul t. Id . 

The Maryland Bar's Commi ttee on Ethics s i mila r ly " agr ees with 

the New Je r sey Ba r Associ ation 11 and acknowledged "( t ) he cor e r eason 

for p u rchasing as a keyword the name of ano t her lawyer or l aw f irm 

is t o appropr i ate f or oneself the earned reputation of anothe r 

l awyer or f i rm i n order to f urther one ' s own financia l int e rests ." 

Md . Bar Ass ' n Comm'n on Ethi cs Op. 2022 - 02, at 8 (Jan. 1 1 , 2023} . 

I t found that " onl y about [one ] i n [six ] searchers say they can 

consistent l y d i s t ingu i sh betwe en paid and unpai d results ." I d . a t 

2- 3 . Accor d i ngly, t he Committee r ecognized the conduct " i s 

13 
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inherently deceptive , especia ll y to t he unsophisticated consumer , 

evidences a l ack of professional i ntegri ty , and calls int o question 

the trustworthiness of the lawyer who does so .n Id . a t 8 . 

This Court shou l d fo l low the conclus i ons of e thi cs 

commissions in Ohio , Mississipp i , Michigan, and Maryland and 

modify Opinion 735 to recognize that the practice of an attorney 

purchasing as a keyword a competing attorney' s name to be used in 

order to display ::he advertising attorney ' s own website i n the 

search results v i o lates RPC 8 . 4(c) . 

CONCLUSION 

For the reasons set forth above, p e tit i oner respectful ly 

requests that ACPE Opinion No. 735 be overrul ed and that this 

court determine t hat the purchase of another attorney ' s name as 

a keyword by an advert i sing attorney be determined to violate 

R. P . C 8 . 4 . 

229081668 vl 
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