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STATEMENT OF INTEREST

The Coalition Against Insurance Fraud (the “Coalition™) is a national
consumer advocacy organization that was founded more than thirty years ago
that draws upon the combined energy and resources of consumers, government
organizations, and insurers to fight the more than $308.6 billion per year
nationally in insurance fraud,! and the over $1300 annual cost to each New
Jersey family according to the New Jersey Office of Insurance Fraud
Prosecutor.? The Coalition is comprised of approximately 300 member
organizations encompassing a broad array of consumer groups, state and
national governmental organizations (including insurance regulatory agencies
and the offices of state Attorneys General), insurance providers, and related
organizations. The Coalition’s aims are to: (1) combat all forms of insurance
fraud, (2) reduce costs for consumers, (3) protect the health and safety of
consumers, and (4) promote fairness and integrity in the insurance system.’ To

this end, the Coalition plays an active role in advocating for laws, regulations,

1 See, https:/insurancefraud.org/wp-content/uploads/The-Impact-of-Insurance-
Fraud-on-the-U.S.-Economy-Report-2022-8.26.2022-1

2 See, www.youtube.com/watch?v=zIpRfiyV39c¢c

3 Members, COALITION AGAINST INS. FRAUD, see,
https:/insurancefraud.org/members/ (last visited Nov. 15, 2022) (comprehensive
list of the Coalition’s constituent organizations, including insurance organizations,
state and federal law enforcement and regulatory agencies, as well as many state
and national consumer and public advocacy organizations).

1
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and policies that help detect, prevent, deter, and prosecute insurance fraud.

In the present case, the Coalition supports the position taken by Plaintiffs-
Appellants Allstate New Jersey Insurance Company et al. (“Allstate” or
“Appellant”) as the Trial Court’s decision eviscerates the Coalition Member’s
abilities to combat insurance fraud, reduce costs for New Jersey consumers and
protect their health and welfare.

PRELIMINARY STATEMENT

The decision below poses a serious threat to New Jersey consumers,
insurers, and the State in their ability to combat insurance fraud, thereby

protecting consumers from higher premiums and other serious harms that flow

from the fraudulent practices. The lower court’s decision requiring healthcare
fraud violations under the IFPA and RICO to be resolved in the Forthright* No-
Fault dispute resolution forum is carte blanche for criminals to financially profit
at the expense of New Jersey consumers, understanding that under the Forthright

dispute resolution system the rules do not provide for:

the exchange of any meaningful discovery;

subpoena powers of non-parties;

Constitutional rights, such as the right to a jury trial or due process;

DOBI’s right to intervene and collect statutory penalties, and

4 See, https://www.nj-nofault.com/rules
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- The award of compensatory damages, attorney’s fees; investigation
costs, restitution with the trebling of same under the IFPA.

Without the ability to engage in meaningful discovery of parties and non-
parties alike, without the Constitutional rights and protections, and without their
entitlement to compensatory damages, costs of investigation, attorney’s fees and
costs, as well as treble damages as expressly provided for under the IFPA,
insurance fraud and the financial and physical costs to New Jersey consumers
will explode exponentially.

The Legislature enacted the New Jersey Insurance Fraud Prevention Act
(“IFPA”) in 1983, with the goal to, amongst other things, protect New Jersey
consumers. The Legislature stated that:

The purpose of this act is to confront aggressively the problem of

insurance fraud in New Jersey by facilitating the detection of

insurance fraud, eliminating the occurrence of such fraud through

the development of fraud prevention programs, requiring the

restitution of fraudulently obtained insurance benefits, and reducing
the amount of dollars used to pay fraudulent claims.

Since the IFPA’s enactment, the Coalition, its members, and the State of
New Jersey have for over 40 years sought to root out insurance fraud by
following the Legislatures directive and aggressively combating insurance fraud
through the significant investment into the investigation and prosecution of
fraud. Insurance companies and the State of New Jersey have used the [FPA to

successfully prosecute cases, both civil and criminal, in the courts as intended
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by the Legislature. The IFPA expressly provides that:

For actions brought by the Commissioner:
N.J.S.A. § 17:33A-5. Remedies; penalties; fund established

b. Any person who violates any provision of P.L.1983, ¢.320
(C.17:33A-1 et seq.) shall be liable, in a civil action brought by the
commissioner in a court of competent jurisdiction, for a penalty of
not more than $ 5,000 for the first violation, $10,000 for the second
violation and $15,000 for each subsequent violation. The penalty
shall be paid to the commissioner to be used in accordance with
subsection e. of this section. The court shall also award court costs
and reasonable attorneys' fees to the commissioner. (emphasis
added)

The Legislature made it clear that the Commissioner shall bring an action
in a court of competent jurisdiction, and it is the court which shall award
damages, including court costs. Additionally, pursuant to subsection ¢, "[t]he
Superior Court shall have jurisdiction to enforce the provisions of 'the penalty

enforcement law' in connection with P.L..1983, ¢.320 (C.17:33A-1 et seq.)." See

N.J.S.A. § 17:33A-5c.
Similarly, for actions by an insurance company the IFPA provides:

N.J.S.A. § 17:33A-7. Actions by insurance companies against
violators

a. Any insurance company damaged as the result of a violation of
any provision of this act may sue therefor in any court of competent
jurisdiction to recover compensatory damages, which shall include
reasonable investigation expenses, costs of suit and attorneys fees.

(emphasis added)

Notwithstanding this foregoing language and the resolute intent of the
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Legislature to aggressively combat insurance fraud, the court below
inappropriately elected to ignore this precedent and ignore the canons of
statutory interpretation finding that matters under the IFPA and RICO must be
submitted to Forthright for dispute resolution. This poorly reasoned decision
must be reversed to provide insurers and the State of New Jersey the ability to
aggressively fight insurance fraud in the courts, while providing no-fault
disputes over medical expenses to be expeditiously reviewed and decided in the

Forthright dispute resolution forum.

NO-FAULT INSURANCE FRAUD IS RAMPANT IN NEW JERSEY

Insurance fraud is a pervasive nationwide problem, and New Jersey is a
particular hotbed for auto and health care fraud. A study published in 2024
identified that the insurance industry lost around $308.6 billion dollars due to
fraud in 2022, with $112.4 billion from health insurance alone.’

In its 2018 Annual Report from the New Jersey Office of Insurance Fraud
Prevention (“OIFP”), it was highlighted that over its 20-year history, the OIFP
has aggressively confronted the problem with insurance fraud in the state and in
2018 alone had investigated over 300 criminal cases based upon 5441 referrals

from outside sources, obtained $9.7 million in restitution as ordered by the court

5 See, https://valuepenguin.com/auto-home-insurance-fraud
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and $4.4 million in forfeiture of seized assets.®

Due to the pervasive harms flowing from no-fault fraud schemes,
insurance carriers, federal, state and local law enforcement agencies have
worked together to prosecute and obtain criminal convictions of a host of
medical providers, "runners" and attorneys who have created a cottage industry
of no-fault fraud through which they line their own pockets without regard to
the harm to consumers, insurers or the integrity of the no-fault system. The
following civil and criminal cases are but a few demonstrating the rings of health
care providers, runners and attorneys who operate independently of each other
but follow the same fraud script: the health care providers pay kickbacks to
runners to refer patients from staged or real accidents for treatment not needed
or not rendered, and lawyers pay kickbacks to runners to refer those patients as

clients to make fraudulent injury claims.

For instance, in 2008, Allstate Insurance Company sued Manoj Patharkar,
M.D., a pain management specialist, along with forty-four (44) other defendants
for financial kickback schemes with chiropractors and attorneys, as well as
money laundering and overbilling for services purportedly provided. See,

Allstate v. Lajara, UNN-L-4091-08. The New Jersey Commissioner for

Insurance intervened in the case and after years of extensive discovery of parties,

6 See, https://www.nj.gov/oag/insurancefraud/report/oifp-ar-2018-complete
6
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non-parties and numerous financial institutions, in 2016, after a six-month trial,
Dr. Patharkar was found to have laundered $3.29 million in cash, paid for the
referral of patients, performed unnecessary testing to increase his financial
position, and over-diagnosed patients to manufacture a basis to refer for
additional testing and procedures for which he received kickbacks. See,
CAIFa0001-0048.” Judgement was entered against him for $699,799 in
compensatory damages and $2,295,300 in attorney’s fees and costs. See,
CAIFa0049-0049.

In 2020, Dr. Patharkar plead guilty to first-degree conspiracy, first-degree

money laundering, seven counts of third-degree filing fraudulent tax returns,

three counts of third-degree failure to pay taxes and second-degree commercial
bribery in connection with the illegal kickback scheme. Additionally, the New
Jersey State Board of Medical Examiners permanently stripped him of his
medical license finding that he indiscriminately prescribed Subsys, a powerful
painkiller used in cancer treatment. See, CAIFa0050-0052. Without the ability
to have engaged in significant financial discovery, which is not available in no-
fault dispute resolution, neither Allstate nor the New Jersey Attorney General’s

office would have discovered the money laundering, which monies were used to

7 The prefix CAIFa is for the Amicus, Coalition Against Insurance Fraud
Appendix.
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pay the kickbacks for the referrals, the tax evasion and the extensive kickback

scheme. See, CAIF0001, at 51:17-68:13.

Similarly, from the discovery obtained through the Allstate v. Lajara civil
suit, the State of New Jersey, in 2011, arrested Christopher Montana, D.C.,
Fernando Baresse, D.C., Oleg Gorodetsky and Alcinder Robin charging them
with conspiracy to commit health care fraud, specifically, soliciting potential
patients and referring same in exchange for kickbacks. On November 28, 2012,
Montana plead guilty to referring approximately 100 patients from his
chiropractic facility for other healthcare services in exchange for cash kickbacks

as well as filing a false tax return and was sentenced to seven years in prison.

Oleg Gorodetsky, a layperson and office manager for Montana and Baresse, was
also charged with illegally accepting thousands of dollars in exchange for the
referral of patients.®

Once again, without the ability to engage in non-party discovery or to
subpoena lay witnesses, which avenues of discovery are not available in no-fault
dispute resolution, individuals such as Mr. Gorodetsky or Mr. Robin, who were
the runners and facilitators of the kickback scheme involving Drs. Montana and
Baresse, could not be subpoenaed or called as witnesses. This inability to

investigate and prosecute insurance fraud in the courts is contrary to the clear

8 hitps://www.law.com/njlawjournal/almID/1202653572302/
8
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and unequivocal intent of the New Jersey Legislature rendering the IFPA

meaning]less.

The most shocking discovery obtained in the Allstate v. Lajara civil suit

was the number of corrupt personal injury attorneys who also participated in and
profited from these schemes. For instance, David Walker, Esq. was a named
defendant who ultimately admitted to paying kickbacks for the referral of
individuals to his law practice. He admitted to splitting his legal fees with Ms.
Gallegos, his office manager, as she procured the clients for his office and was
responsible for paying the runners who brought the prospective clients to his
office. See, CAIFa0053. Based upon this and additional discovery from the civil

action, the State charged Mr. Walker, along with ten other individuals, in a

conspiracy to use runners to obtain automobile accident victims and then bill
insurance companies for unnecessary treatments. In 2017, Mr. Walker plead
guilty to conspiracy to use a runner after admitting that from 2009 to 2014 he
conspired with non-licensee brothers Karim and Anhuar Bandy to use runners
and pay the Bandys for these referrals of clients. In re Walker, DRB 17-379

(N.J. Apr, 17,2018)°. See also, CAIFa0053 and CAIFa0057". Certifications of
p also,

9 https://casetext.com/case/in-re-walker-395

10 The exhibits to this certification have been omitted in compliance with HIPAA
regulations. A complete copy of the certification can be made available for in
camera review upon request.

9
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David Walker and Alexandra Gallegos detailing the criminal enterprises
conducted in the names of professionals which would never have been
discovered without extensive discovery on parties and non-parties."!

But for discovery afforded under the New Jersey Rules of Court, neither
of the Bandy brothers nor Mr. Walker or any of the other criminals involved in
the kickback scheme would have been discovered, sued, prosecuted and shut
down, ultimately saving the consumers of New Jersey from fraudulent billing
and ultimately higher rates. See, CAIFa0062.

These civil litigations along with the criminal indictments and

convictions, coupled with the civil litigation noted below, and the statistics

demonstrate the pervasiveness and harms resulting to consumers from predatory
health care providers involved in no-fault fraud schemes in the country and New
Jersey.

Requiring these complex fraud litigations where there are multiple parties
and non-parties involved, with tens of thousands of documents, where co-

conspirators have secreted records and documents in an attempt to avoid being

11 The Certifications of Walker and Gallegos, which were produced in the Allstate v.
Lajara and Allstate v. Bandy litigations, are truly shocking in their description of the
breadth of insurance fraud in New Jersey and are a prime example of what would
have been a continuing criminal enterprise but for the filing of a civil fraud action,
where there is a broad and meaningful exchange of discovery, and the State could
then use that discovery and other information to indict and criminally prosecute

insurance fraud criminals.

10
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found out to be adjudicated in the Forthright ADR forum, where the exchange
of meaningful discovery with parties and non-parties is not available, where
there is no ability to subpoena third parties or compel testimony, where there is
no right to a jury trial or the statutory right to attorney’s fees and costs of suit,
investigation costs and treble damages, is unequivocally contrary not only
common-sense and logic, but also in direct contravention of the Legislature’s
express language seeking to aggressively combat insurance fraud.

STATEMENT OF FACTS

The Coalition adopts the Appellant’s statement of facts as if set forth
herein in their entirety.
PROCEDURAL HISTORY
The Coalition adopts the Appellant’s procedural history as if set forth
herein in their entirety.
POINT I

THE TRIAL COURT’S “LEGAL ANALYSIS”
IS WOEFULLY DEFICIENT.

In 1998, the Honorable Charles E. Villanueva, J.A.D. (retired and

temporarily assigned on recall) considered the same argument of the current

Defendants, to wit, is the IFPA subject to No-Fault arbitration. See Allstate v.

Lopez, 311 N.J. Super. 660 (Law Div. 1998). After extensive briefing and oral

argument Judge Villanueva ruled to the contrary. In a well-reasoned opinion

11
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based upon common sense, pragmatism, and the plain language of the statute he

stated that:

Significantly, the Legislature did not provide for the arbitration of
claims under the Act; nor did it give arbitrators the power to award
any of the specified damages under the Act. The role of arbitration
in " automobile insurance matters is to provide for the prompt
payment PIP benefits to ensure that people legitimately injured as a
result of an automobile accident receive reasonable and necess:
medical treatment in a f}t:mmpt and expeditious manner. See Kubia
v. Allstate Ins. Co..19

N.J. Super. 115, 119 (App. Div. 1984). As
Judge Pressler so aptl eﬁéﬁg,_“ arbitration ﬂaypiltjs nature does not
provide a forum conducive to extensive issue and %a}rty oinder or
to the according of a variety of remedies. " Jersepé ity [P.B.A.] v.
Jersey City, 257 N.J. Super. 6, 14, (App. Div. i
Nothing has changed since the Lopez decision -- the language of the IFPA
still provides the courts with jurisdiction over IFPA claims; the language of the
IFPA still provides a successful insurance carrier and the government with
compensatory damages, costs of investigation, attorney’s fees and costs, as well
as treble damages and a right to a trial by jury; while the rules under Forthright
provide NONE of these protections and/or rights to insurance carriers and the

government and ultimately New Jersey consumers under the IFPA.

Similarly, the decisions of this court haven’t changed. In N.J. Coalition

of Health Care Providers, Inc. v. DOBI, 323 N.J. Super. 207-262 (App. Div.

1999) this court found that although an injured party or medical provider would
be entitled to an award of money with a discretionary award of counsel fees, an
insurance carrier if successful would not be entitled to an “award” of any such

fees. This court stated that “[it found] nothing in the Legislature’s findings and

12
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declarations contained in N.J.S.A. 39:6A-1.1(b) expressing an intention to
permit an award of counsel fees to an insurance carrier against an insured or
injured person in the statutory dispute — resolution process.” Id., at 263.

Additionally, in Nationwide Mutual Fire Insurance Co. v. Fiouris, 395

N.J. Super. 156 (App. Div. 2007) this court opined that based upon the IFPA’s
language that “an insurance company damaged as a result of a violation of any
provision of this act may sue therefore in any court of competent jurisdiction”
“It [was] clear from this provision that the Legislature did not contemplate that
a claim of a violation of the Insurance Fraud Prevention Act would be heard by

an arbitration.” citing to Liberty Mut. Ins. Co. v. Land, 186 N.J. 163, 173-74

(2006).

However, notwithstanding the foregoing, the trial court below failed to
follow this court’s legal precedent, failed to give any effect to the plain and
unambiguous language of the statute as written, failed to take into consideration
the legal and administrative inadequacies and short comings of the Forthright
ADR forum rather choosing to inappropriately engage in statutory construction
when the language of the IFPA is plain and unambiguous.

The decision below will deprive parties of their constitutional rights to
juries and due process, will preclude insurance carriers from their statutory

remedies as Dispute Resolution Professionals (“DRPs”) cannot award treble

13
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damages or investigations fees and costs, and will ultimately deprive insurance
carriers and the State of New Jersey in their ability to aggressively fight
insurance fraud, which costs will be ultimately passed along to the consumers.

NEW JERSEY HAS ALWAYS RELIED UPON THE
“PLAIN LANGUAGE” OF STATUTES.

The New Jersey Supreme Court has stated that “when interpreting a
statute, courts must first look at the evident wording of the statute to ascertain

its plain meaning and intent.” Bergen Commercial Bank v. Sisler, 157 N.J. 188,

202 (1999) “Moreover, where the language is clear, courts will enforce the
statute according to its terms.” Ibid., at 202. It is not the courts’ function “to
‘rewrite a plainly written enactment of the Legislature or presume that the
Legislature intended something other than that expressed by way of the plain

language.’” DiProspero v. Penn, 183 N.J. 466, 492 (2005) (citing Frugis v.

Bracigliano, 177 N.J. 250 (2003)). “The Legislature’s intent is the paramount

goal when interpreting a statute and, generally, the best indicator of that intent

is the statutory language.” Ibid. The goal of statutory construction is to

determine the intent of the Legislature, Strasenburgh v. Straubmuller, 146 N.J.
527, 539, (1996), and it is not for the court to “write in an additional
qualification which the Legislature pointedly omitted in drafting its own

enactment,” Craster v. Bd. Of Comm'’rs of Newark, 9 N.J. 225, 230 (1952), or

14
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“engage in conjecture or surmise which will circumvent the plain meaning of

the act.” In Re Closing of Jamesburg High School, 83 N.J. 540, 548 (1980).

Herein, the Legislature enacted the New Jersey Insurance Fraud

Prevention Act (“IFPA”) in 1983 with clear intent.

The purpose of this act is to confront aggressively the problem of
insurance fraud in New Jersey by facilitating the detection of
insurance fraud, eliminating the occurrence of such fraud through
the development of fraud prevention programs, requiring the
restitution of fraudulently obtained insurance benefits, and reducing
the amount of dollars used to pay fraudulent claims.

N.J.S.A. § 17:33A-7 expressly provides that:

a. Any insurance company damaged as the result of a violation of
any provision of this act may sue therefor in any court of competent
jurisdiction to recover compensatory damages, which shall include
reasonable investigation expenses, costs of suit and attorneys fees.
(emphasis added)

b. A successful claimant under subsection a. shall recover treble
damages if the court determines that the defendant has engaged in a
pattern of violating this Act. (emphasis added)

The Legislature made it clear that to pursue IFPA violations, a court of
competent jurisdiction is the proper forum for addressing IFPA violations. The
Legislature also used the word “court” when addressing damages in subsection
b. thereby expressly providing for the court to be the proper forum to bring IFPA
actions. Therefore, following the basic tenets of statutory interpretation, if the
language of a statute is plain and unambiguous the courts are not to engage in

statutory construction, and because the language in the IFPA is clear without

15
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varying plausible interpretation, it is abundantly evident that the trial court’s
analysis going beyond plain language statutory interpretation and delving into
statutory construction was unnecessary and incorrect.

Not only does the plain language support such conclusion, but a common
sense analysis can find no conclusion other than IFPA claims having to proceed
in court when one analyzes the Commissioner of Insurance’s claims under the
IFPA. Itis unquestionable that a lawsuit by the Commissioner alleging any type
of IFPA fraud would stay in Superior Court and would never under any scenario
be dismissed to the Forthright ADR forum. It logically then follows that the
same would apply to an insurance company as there is no reason to treat the
insurance company differently and moreover, treating them differently may
result in inconsistent results and issues with the entire controversy doctrine.

The logic of an insurance company's IFPA claims staying in Superior
Court rather than being forced into Forthright ADR comes full circle when
considering the practical aspects of the Commissioner's involvement. The
Commissioner, after receiving notice of an insurer's IFPA filing, has the right to

join in the insurer's lawsuit. See N.J.S.A. § 17:33A-7d. If the Commissioner

joins the insurer's lawsuit and prevails, “the court may also award court costs
and reasonable attorney fees actually incurred by the commissioner.” Id. If the

Commissioner joins an insurer's lawsuit and the insurer's IFPA claims are

16
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dismissed in favor of arbitration while the same claims by the Commissioner are
not, then under the trial court's decision the Commissioner would be litigating
IFPA claims in the Superior Court while the insurer would be litigating the same
IFPA claims in the Forthright ADR forum. Not only will there be increased costs
to the parties involved, but also there will be potentially, and likely, inconsistent
decisions. The insurer would be unable to recover compensatory damages, court
costs and attorney's fees which are statutorily mandated, whereas the
Commissioner would have no impediment to recovering its remedies. The
Legislature's clear IFPA remedies, including "court costs" make it unmistakable
that IFPA actions belong in court and not in the Forthright ADR forum.

THE COMMON SENSE CANON

When considering the language of a statute, the court should construe
statutory terms according to their plain, obvious and rational meanings in
accordance with common sense and reason. A review of the trial court’s opinion
evidences the absence of any analysis of the NAF dispute resolution forum’s
rules and how those rules comply with the Legislatures express intent to
aggressively confront insurance fraud, with statutory obligation for insurance
carriers to combat fraud or the current legal precedent. Had the trial court

considered same, it could have only concluded that, as in Lopez, Fiouris, and

the Coalition cases, the Forthright ADR forum does not provide for discovery
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in complex matters of fraud but is reserved for the arbitration of medical bills.
The following highlights the deficiencies in the lower court’s rulings

asserting that Forthright is a proper forum:

NJAPDRA Forthright ]ADR Forum

Interrogatories 2A:23A-10 NO
Document Exchange 2A:23A-10 NO
Oral Depositions 2A:23A-10 NO
Subpoenas 2A:23A-11, 24 NO
37 Party Witnesses

Cross Examination 2A:23A-11, 24 NO
at the Hearing

Counterclaims 2A:23A-11, 24 NO
Consolidation of 2A:23A-3 R-9
Claims

Right To Jury Trial NONE NONE

Not only does the Forthright ADR forum violate the due process rights of

insurance carriers as detailed above, it also precludes insurance carriers from

exercising their constitutional right to a jury trial. In Allstate v. Lajara, 222
N.J. 129, 134-135 (2015), the New Jersey Supreme Court held that parties to a
fraud suit, the IFPA, have a constitutional right to a jury trial. However, the

Forthright ADR forum does not provide for jury trials, thereby depriving
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Allstate and all parties of their constitutional right to a jury trial. Therefore,
given the foregoing, common sense dictated that the trial court should have
considered this legal precedent when ruling the IFPA claims should be heard in
Forthright where there is NO right or facility for a trial by jury.

Similarly, the trial court below, presumably having reviewed the
Forthright ADR rules pertaining to the award of damages in its analysis, failed
to use any common sense in its application of same to the statutory remedies
provided for under the IFPA. The IFPA, at N.J.S.A. 17:33A-7(a) and (b)

provides that:

a. Any insurance company damaged as the result of a violation of
any provision of this act may sue therefor in any court of competent
jurisdiction to recover compensatory damages, which shall include
reasonable investigation expenses, costs of suit and attorney’s fees.
(emphasis added)

b. A successful claimant under subsection a. shall recover treble
damages if the court determines that the defendant has engaged in a
pattern of violation this Act. (emphasis added)

Therefore, the statute expressly provides for the award of compensatory
damages, inclusive of attorney’s fees, investigating costs and costs of suit,
including the award of treble damages “if the court determines that the defendant
engaged in a pattern of violation the [IFPA]” (emphasis added) Id.

Notwithstanding same, the trial court dismissed Allstate’s complaint alleging

IFPA violations, ruling that the Forthright ADR forum is the proper forum to
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litigation IFPA claims even though the Dispute Resolution Professionals have

no authority to award treble damages. See also, Coalition I where the Appellate
Division stated that an insurance carrier would not be entitled to an award of
attorney’s fees if it were successful in a No-Fault arbitration because there was
no language in N.J.S.A. 39:6A-1.1(b) expressing such intent. Id., at 263.

Had the court below considered the constitutional and legislative
arguments of Plaintiff-Appellant and its claims under the IFPA and how they
interact with No-Fault ADR in Forthright, it would have found that its
conclusion was clearly contrary to not only the law but common sense and logic.

POINT I1

THE IFPA AND NO-FAULT STATUTES — SIMILAR LEGISLATIVE
GOALS WITH TWO SEPARATE AND DISTINCT PATHS

“The Legislature’s intent is the paramount goal when interpreting a statute

and, generally, the best indicator of that intent is the statutory language.”

Diprospero v. Penn, 183 N.J. 466, 492 (2005)(citing Frugis v. Bracigliano, 177
N.J. 250 (2003)). The court's analysis therefore begins with the statute’s plain
language, Miah v. Ahmed, 179 N.J. 511 (2004) and such language should be
given its ordinary meaning. Town of Morristown v. Woman’s Club, 124 N.J.
605, 610 (1991). It is the obligation for the court to “effectuate the legislative
intent in light of the language used and the object sought to be achieved.” Merin

v. Maglaki, 126 N.J. 430, 435 (1992)(citing State v. Maguire, 84 N.J. 508
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(1980). To that end, and when faced with seemingly disparate but unambiguous

statutes, courts should work to harmonize the statutes advancing their manifest

purposes. State v. Gomes, 253 N.J. 6 (2023).

Therefore, the court is to give effect to the plain and unambiguous
statutory language as written while harmonizing the statutes to give effect to the

Legislative goal in aggressively pursuing insurance fraud.

IFPA

The Legislature’s intent in enacting the IFPA could not have been clearer.

It expressly provides that:

“The purpose of this act is to confront aggressively the problem of
insurance fraud in New Jersey by facilitating the detection of
insurance fraud, eliminating the occurrence of such fraud through
the development of fraud prevention programs, requiring the
restitution of fraudulently obtained insurance benefits, and reducing
the amount of dollars used to pay back fraudulent claims”

To accomplish this, the express language of the IFPA provides for actions
brought by the Commissioner to be filed in a “court of competent jurisdiction.”
N.J.S.A. 17:33A-5. Similarly, for actions brought by an insurance company for
damages as a result of a violation of the IFPA, they may sue in a court of
competent jurisdiction. N.J.S.A. 17:33A-7.

The IFPA was enacted to combat a broad range of fraudulent conduct,

including the following as set forth in N.J.S.A. 17:33A-4(a):
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a. A person or a practitioner violates this act if he:'?

(1) presents or causes to be presented any written or oral statement
as part of, or in support of or opposition to, a claim for payment or
other benefit pursuant to an insurance policy ... knowing that the
statement contains any false or misleading information concerning
any fact or thing material to the claim; or

(2) Prepares or makes any written or oral statement that is intended
to be presented to any insurance company ... in connection with, or
in support of or opposition to any claim for payment or other benefit
pursuant to an insurance policy ... knowing that the statement
contains any false or misleading information concerning any fact or
thing material to the claim; or

(3) Conceals or knowingly fails to disclose the occurrence of an
event which affects any person's initial or continued right or
entitlement to (a) any insurance benefit or payment or (b) the
amount of any benefit or payment to which the person is entitled;

Additionally, N.J.S.A. § 17:33A-4(b) prohibits an individual from
assisting, conspiring with, or urging another individual to violate the Act, while
N.J.S.A. § 17:33A-4(c) prohibits an individual from knowingly benefiting,
directly or indirectly, from a violation of the Act due to the assistance,
conspiracy, or urging of another individual. Finally, pursuant to N.J.S.A. §
17:33A-4(e), a person or practitioner violates the act if, for pecuniary gain, he

directly or indirectly solicits any person or practitioner to engage, employ or

12 A "person" is broadly defined to include individuals, practitioners, corporations,
companies, associations, societies, firms, partnerships and joint stock companies. A
"practitioner" also broadly includes a licensee of this State authorized to practice
medicine and surgery, psychology, chiropractic, or law or any other licensee of this
State whose services are compensated, directly or indirectly, by insurance proceeds,
or a licensee similarly licensed in other states and nations, or the practitioner of any
nonmedical treatment rendered in accordance with a recognized religious method of
healing. See N.J.S.A. 17:33A-3.

22




FILED, Clerk of the Appellate Division, July 12, 2024, A-000778-23
FILED, Clerk of the Supreme Court, 23 Sep 2025, 090337

retain himself or any other person to bring causes of action for personal injuries
or death or if, for pecuniary gain, he directly or indirectly solicits other persons
to make a claim for personal injury protection benefits. The IFPA's statutory
violations are inclusive rather than exclusive. Nowhere in the IFPA does it state
that only certain examples of fraudulent conduct, such as runner and kickback
allegations, fall within the IFPA to the exclusion of other fraudulent conduct,
such as fraudulent PIP benefit payments. Rather, the plain statutory language
makes it clear that as long as an insurer satisfies the elements of at least one of
the IFPA's liability violation provisions, the insurer is entitled to damages.
Therefore, the Legislature’s plain language expressly provides for the

broad range of potential IFPA violations to be filed in a court.

NO-FAULT

In 1998 the No-Fault statute was amended in a relevant way to the issues
herein, with the Automobile Insurance Cost Reduction Act (“AICRA”). N.J.S.A.
39:6A-1.1 et seq. The Legislature indicated that it was caused to make the
amendment after 26 years because of the overutilization of benefits for medical
unnecessary treatments and testing resulting in higher costs to New Jersey
residents and the failure of the then arbitration system, AAA, in eliminating
payments for the unnecessary treatments and diagnostic tests. To that end,

N.J.S.A. 39:6A-5.1 and its implementing subchapter N.J.A.C. 11:3-5.1 and 5.2

23




FILED, Clerk of the Appellate Division, July 12, 2024, A-000778-23
FILED, Clerk of the Supreme Court, 23 Sep 2025, 090337

provided for the Commissioner of Banking and Insurance to establish a forum
for the resolution of “a dispute concerning the payment of medical expenses and
other benefits provided by the personal injury protection coverage in policies of
automobile insurance.” N.J.A.C. 11:3-5.1(a)

“The goal of PIP is to provide prompt medical treatment for those who
have been injured in automobile accidents without having that treatment delayed

because of payment disputes.” Selective v. Hudson East, 210 N.J. 597, 609

(2012). In Selective v. Hudson East, the Appellate Division explained that:

New Jersey's PIP statute[. . .] provides a limited discovery remedy,
permitting disclosure only to the extent delineated in the statute. [.
.. ] Nothing in this statute provides for disclosure of the broad range
of materials Selective sought in its declaratory judgment action,
namely corporate charters, partnership agreements, annual reports,
shareholder agreements and lease agreements. None of the
requested documents relates to the "history, condition, treatment,
dates and costs of such treatment of the injured person," N.J.S.A.
39:6A-13(b), and thus Selective’s discovery request falls far outside
the limited reach of the PIP statute.

[...]

Obviously, if the Legislature had intended to allow for broader
discovery of all suspected PIP abuses, it would not have explicitly
and specifically enumerated the types of information deemed
disclosable. See, [Prudential v. Nardone, 332 N.J. Super.126, 136
(Law Div. 2003)](noting that N.J.S.A. 39:6A-13(g) is a limited
discovery mechanism).

Significantly, the Selective court advised that a carrier would be entitled to the
broad discovery permitted under the Rules of Court upon the filing of a Fraud

Act claim. It stated, "in an action filed pursuant to the IFPA for substantive
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remedial relief from claimed violations thereof, plaintiff would be bound by,
and subject to, the qrdinary rules of discovery governing civil actions in the Law
Division, with their usual limitations as to relevance and protections against
oppression and harassment." Id. at 435.

Similarly, the court in Allstate v. Lopez, supra, explained:

Significantly, the Legislature did not provide for the arbitration of
claims under the Act; nor did it give arbitrators the power to award
any of the specified damages under the Act. The role of arbitration
in automobile insurance matters is to provide for the prompt
payment of PIP benefits to ensure that people legitimately injured
as result of an automobile accident receive reasonable and
necessary medical treatment in a prompt and expeditious manner.
See Kubiak v. Allstate Ins. Co., 198 N.J. Super. 115, 119 (App. Div.
1984). As Judge Pressler so aptly expressed, “arbitration by its
nature does not provide a forum conducive to extensive issue and
party joinder or to the according of a variety of remedies.” Jersey
City [P.B.A.] v. Jersey City, 257 N.JI. Super. 6,14 (App. Div.1992).

311 N.J. Super. at 678.

The Lopez court further stated that “the Legislative and judicial mandates
to aggressively fight fraud cannot be ignored; nor can the strong public policy
to curb rampant and blatant abuses of the so-called ‘no fault’ system be
disregarded.” Id., at 679

Thus, two statutes with the common goal of reducing insurance premiums
and reducing fraud for New Jersey citizens — one to pursue fraud in the courts
where the full complement of discovery is available, and a second to timely

resolve disputes concerning the payment of medical expenses.
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CONCLUSION
Amici submits this brief because the Trial Court’s rulings are absolutely

inconsistent with the law, the express language of the IFPA and the IFPA’s

legislative directive to aggressively fight fraud, thereby jeopardizing the health,
safety and welfare of New Jersey citizens. The fact that the Trial Court ignored
the Constitutional right to a jury trial and the guarantee to due process
arguments, as well as the controlling legal precedent is truly concerning. As
such, the decision below should be reversed, permitting the insurers in and the
State of New Jersey to continue its aggressive investigation and litigation in the
courts against individuals and entities perpetrating healthcare fraud, while
supporting the Legislative goal of prompt payment of PIP benefits and disputes

arising thereunder to continue to be heard in the Forthright arbitration forum.
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