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 Defendant Gregorio Polimeni appeals from an August 27, 2018 order 

denying, without prejudice, his unopposed motion for child support and physical 

custody of the parties' two children.  The judge considered the matter on the 

papers, entered the order, and rendered a written decision.  Although we 

understand the reasoning for denying the motion, we remand for further 

proceedings. 

 After their divorce in 2005, the parties enjoyed joint legal custody, with 

plaintiff being the parent of primary residence.  The judge found that defendant 

made a prima facie showing of changed circumstances.  But – referring to 

N.J.S.A. 9:2-4 – the judge found that defendant "did not provide any analysis 

showing what is in the best interest of the children."  The judge emphasized that 

defendant "did not articulate the legal standard for the change in custody," "nor 

did he address the [statutory] factors."  For those reasons, the judge denied 

defendant's motion for physical custody – to be the parent of primary residence 

– without prejudice.   

 Defendant agreed to pay child support at the time the parties divorced.  In 

addition to seeking a modification of the custody arrangement, defendant moved 

to terminate his child support obligation and to compel child support payments 

from plaintiff.  Because changed circumstances existed – that is, plaintiff no 
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longer exercised parenting time and the children resided with defendant – the 

judge terminated defendant's obligation to pay child support.1  But – referring to 

N.J.S.A. 2A:34-23(a) – the judge found that defendant "did not provide any 

analysis of the [statutory] factors."  He therefore denied defendant's motion for 

child support without prejudice.   

 Both N.J.S.A. 9:2-4 and N.J.S.A. 2A:34-23(a) require the judge to 

consider enumerated factors.  The statutes say the court "shall consider" the 

factors.  This statutory obligation is not optional.  The judge correctly pointed 

out that defendant filed incomplete papers on his motion.  Although he submitted 

a certification, he did not file a brief or memorandum, nor did his counsel submit 

a certification to support, at a minimum, defendant's request for counsel fees.   

 We therefore remand and direct that the judge undertake the required 

analysis, including defendant's request for counsel fees.  We leave the details of 

the remand proceedings to the judge, such as imposing an additional briefing 

schedule, conducting a hearing, etc.  We do not retain jurisdiction because any 

further potential appeals will be on an entirely new record. 

 

                                           
1  Defendant's child support obligation terminated on the date he filed his motion, 

February 12, 2018. 

 


