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On appeal from the Superior Court of New Jersey, Law
Division, Gloucester County, Docket Nos. L-0057-16,
L-005-16 and L-0012-16.

Salmon Ricchezza Singer & Turchi LLP, and
MoreMarrone LLC, attorneys for appellants (Joseph L.
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Turchi and Michele L. Weckerly, of counsel; Thomas
M. Marrone, on the brief).

Archer & Greiner PC, attorneys for respondent
(William Leo Ryan and Benjamin D. Morgan, on the
brief).
PER CURIAM
Plaintiffs in these three consolidated actions bought homes in Gloucester
County that were constructed and sold to them by defendant Beazer Homes
Corporation. Their three complaints allege a single cause of action, which
asserts that Beazer violated the Consumer Fraud Act, N.J.S.A. 56:8-1 to -210,
by concealing information about the homes' septic systems. Some plaintiffs
voluntarily dismissed their claims. The claims of another group of plaintiffs
were dismissed through application of the statute of repose, N.J.S.A. 2A:14-1.1.
And the claims of the remaining plaintiffs were dismissed by way of summary
judgment; the motion judge concluded these plaintiffs failed to show that Beazer
committed an unlawful business practice or that they suffered an ascertainable
loss. We find no error in the disposition of these claims and affirm.
Factually, plaintiffs alleged that Beazer never disclosed it had installed
infiltrator systems, which had only been in use in the industry for twenty years,

instead of stone and pipe systems, which allegedly can be expected to last a

minimum of twenty-five years and up to fifty or more years. In their complaints,
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plaintiffs contended that because of the considerable expense of replacing a
septic system, the failure to disclose the type of septic system installed was
material to their decision to purchase.

Plaintiffs' three complaints were filed on December 24, 2015. The parties
stipulated the homes of forty-seven plaintiffs were completed more than ten
years before the suits were filed, so Beazer argued these claims were barred by
the statute of repose, which prohibits the commencement of an action based on
a "deficiency in the design . . . or construction of an improvement to real
property . . . against any person performing or furnishing the design . . . or
construction of such improvement to real property . . . more than 10 years after
the performance or furnishing of such services and construction." N.J.S.A.
2A:14-1.1. Plaintiffs contend the motion judge misconstrued or misapplied this
statute. We disagree and affirm the order granting Beazer's motion for summary
judgment as to forty-seven plaintiffs on this ground substantially for the reasons
set forth by Judge Richard J. Geiger in his thorough and well-reasoned written
decision. We add just a few comments.

Even though plaintiffs alleged only a CFA violation — thereby focusing on
what they claim was an unlawful sales practice rather than on a faulty design or

construction defect — the statute of repose still applies because it is the design
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and installation of what plaintiffs allege is a less than desirable septic system
that lies at the heart of their claims. In enacting the statute of repose, the
Legislature sought to "limit" what it found to be an undesirable course the law
had taken in applying the discovery rule, abandoning the completed-and-
accepted rule, and otherwise expanding the liability of contractors, builders,

planners and designers. Horosz v. Alps Estates, Inc., 136 N.J. 124, 128 (1994);

see also Ebert v. So. Jersey Gas Co., 157 N.J. 135, 138 (1999). In examining

the legislative intent, the Supreme Court determined that the statute of repose

should apply broadly. Horosz, 136 N.J. at 129; Newark Beth Israel Med. Ctr. v.

Gruzen & Partners, 124 N.J. 357, 363 (1991). We are satisfied this broad scope

should also envelope a CFA action that emanates from the design or construction
of the item sold in the challenged transaction. Indeed, the very language of the
statute of repose supports a broad application regardless of how a plaintiff
couches the cause of action because the Legislature declared that "[n]o action,

whether in contract, in tort, or otherwise" may be brought regarding such an

alleged defect more than ten years after the completion of construction. N.J.S.A.
2A:14-1.1 (emphasis added). In applying these principles, Judge Geiger
correctly dismissed the claims of those plaintiffs whose homes were constructed

more than ten years before they filed their complaints.
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After further discovery, Judge James R. Swift granted summary judgment
in favor of Beazer on the remaining claims. In his written decision, the judge
recognized that even though two of the remaining plaintiffs had replaced their
septic systems and three other systems required minor repair, not one of these
plaintiffs produced an expert report to support a claim that the originally
installed system was defective. He also determined that the other plaintiffs had
not presented any problem at all with their systems, which, at the time of his
decision, were between eight and twelve years old. Other than the generalities
alleged by plaintiffs' expert about the comparative life expectancies of stone and
pipe systems and infiltration systems, the expert found no fault in the design,
installation or function of the systems Beazer installed.

The judge also recognized that plaintiffs provided no expert report or other
evidence to demonstrate that homes with an infiltration system of the type
installed by Beazer have a diminished value when compared to those with stone
and pipe systems. Plaintiffs did provide an expert report that estimated the cost
of replacing plaintiffs' existing systems with a "traditional" system, but no
expert opined that such a replacement should occur.

Like the motion judge, we find plaintiffs' claim that Beazer had a duty to

inform them of the nature of the septic system similar to a CFA claim we found
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wanting in Perkins v. DaimlerChrysler Corp., 383 N.J. Super. 99 (App. Div.

2006). Beazer constructed and sold a home with a system designed by a licensed
engineer and approved for use in this State. It had no obligation to inform the
buyers of the type of system installed.

For these reasons, and substantially for the reasons set forth by Judge
Swift in his comprehensive and thoughtful written decision, we conclude that
plaintiffs' CFA claims were properly dismissed.

Affirmed.
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