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This matter comes before the court by way of defendants’ PediatriCare 

Associates, LLC, Scott W. Zucker, M.D., Jeffrey M. Bienstock, M.D., and 

Melissa Chism, M.D. (“defendants”) application for partial summary judgment 

filed on September 4, 2018, by their attorneys, Garfunkel Wild, PC.  Plaintiff 

David M. Namerow, M.D. (“plaintiff”), by his attorneys Bressler, Amery & 
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Ross, filed opposition to defendants’ motion for partial summary judgment, as 

well as a cross-motion for partial summary judgment, on September 18, 2018.  

BACKGROUND 

The parties entered into an original Operating Agreement on January 1, 

2000, to form PediatriCare as a limited liability company, with the purpose of 

owning and operating a medical practice.  On March 12, 2001, the parties entered 

into the Amended and Restated Operating Agreement (the “Agreement”), which 

was the operative document governing the relationship.  

Pursuant to the Agreement, a member has the right to retire once the 

member has reached the age of sixty (60) and has provided twenty-five (25) years 

of membership or service to the practice.  Section 9.9 of the Agreement (titled 

“Retirement of a Member”) provides that the “retirement purchase price” is 

calculated in accordance with Section 10 of the Agreement (titled “Determination 

of Value”).  The specific language of Section 10 is determinative, and is cited 

here in full: 

 The total value of the company (“company value”) shall 
be the last dated amount set forth on the Certificate of 
Agreed Value, attached hereto as Exhibit G and made 
part hereto, executed by the members. The members 
shall exercise their best efforts to meet not less than once 
per year for the purpose of considering a new value but 
their failure to meet or determine a value shall not 
invalidate the most recently executed Certificate of 
Agreed Value setting forth the company value then in 
effect. If the parties fail to agree on a revaluation as 
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described above for more than two (2) years, the 
company value shall be equal to the last agreed upon 
value, adjusted to reflect the increase or decrease in the 
net worth of the company, including collectible accounts 
receivable, since the last agreed upon value. The value 
of a member’s interest (“Value”) shall mean the 
company value multiplied by the percentage interest held 
by said member and being purchased hereunder, less any 
indebtedness that the selling or disabled member, the 
Decedent, or a member departing for any other reason 
contemplated hereunder may have to the company or to 
the other members, whichever the case may be.  

 
The most recent Certificate of Agreed Value attached to the Agreement 

stated the “value of the company” at $2.4 million, and was signed by Dr. 

Namerow, Dr. Zucker, Dr. Bienstock, and Dr. Chism, dated January 1, 2000. 

Plaintiff announced his intention to retire in January 2016, triggering 

application of Section 10 of the Agreement.  Plaintiff’s retirement marks the first 

time that a member of the practice has retired, and thus the first time that 

PediatriCare has attempted to apply the Section 10 provision of the Agreement 

with a Certificate of Agreed Value greater than two years old. 

In March of 2016, the parties, as members of PediatriCare, engaged Butzel, 

Karadimas, Carrabba, Testin, LLC (“BKCT”) to perform a fair market valuation 

for the purpose of assisting the LLC in the matter of business and succession 

planning.  The 2016 BKCT appraisal employed the fair market valuation 

methodology.  In October of 2016, defendants engaged the Coker Group, a 

healthcare consulting firm, to provide a fair market valuation of the practice for 
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the purposes of determining the retirement purchase price in relation to plaintiff’s 

retirement.  Defendants requested the Coker Group use the fair market valuation 

methodology.  The parties are in agreement that the two 2016 fair market 

valuations were for the purpose of reaching a settlement as to a voluntarily 

negotiated buy-out number.  The parties are also in agreement that no voluntary 

buy-out number was ever reached. 

Section 25 of the Agreement provides: 

This Agreement may be amended only by the vote of at 
least eighty percent (80%) of the percentage interests of 
the members of the company; except, however, other 
than by application of Sections 5 and 6, the Percentage 
Interests of the members may not be adjusted without the 
unanimous consent of the members. 

 
The Agreement was never amended through a vote of the members, nor 

does any document exist reflecting a vote to amend was ever considered or 

undertaken by the members.  Plaintiff then commenced this action on October 10, 

2017. 

LEGAL ARGUMENT 

Standard for a motion for summary judgment 

Summary judgment is designed to “avoid trials which would serve no useful 

purpose and to afford deserving litigants immediate relief.”  Judson v. Peoples 

Bank & Trust Co., 17 N.J. 67, 74 (1954).  Thus, the court shall grant a summary 

judgment motion “if the pleadings, depositions, answers to interrogatories and 
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admissions on file, together with the affidavits . . . show that there is no genuine 

issue as to any material fact challenged and that the moving party is entitled to a 

judgment or order as a matter of law.”  R. 4:46-2(c). 

In order to satisfy its burden of proof on a summary judgment motion, the 

moving party must show that no genuine issue of material facts exists.   Brill v. 

Guardian Life Ins. Co. of Am., 142 N.J. 520, 528–29 (1995).  Once the moving 

party satisfies its burden, the burden then shifts to the non-moving party to present 

evidence there is a genuine issue for trial.  Ibid.  The non-moving party may not 

solely rely on denials or allegations made in an answer to defeat a motion for 

summary judgment.  See Cortez v. Gindhart, 435 N.J. Super. 589, 606 (App. Div. 

2014).  Instead, the non-moving party must respond with affidavits meeting the 

requirements of Rule 1:6-6 as otherwise provided in this rule and by Rule 4:46-

2(b), setting forth specific facts showing that there is a genuine issue for trial.  

In determining whether the existence of a genuine issue of material fact 

precludes summary judgment, the court must “consider whether the competent 

evidential materials presented, when viewed in the light most favorable to the 

non-moving party, are sufficient to permit a rational fact-finder to resolve the 

alleged disputed issue in favor of the non-moving party.”  Brill, 142 N.J. at 540.  

Even if there is a denial of essential fact, the court should grant a motion for 

summary judgment if the rest of the record, viewed most favorably to the party 
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opposing the motion, demonstrates the absence of a material and genuine factual 

dispute.  See Rankin v. Sowinski, 119 N.J. Super. 393, 399–400 (App. Div. 1972). 

The terms of the operating agreement are unambiguous and section 10 applies 

Under New Jersey law, where the terms of a contract are clear and 

unambiguous, there is no room for interpretation or construction and the courts 

must enforce those terms as written.  When presented with an unambiguous 

contract, the court should not look outside the “four corners” of the contract to 

determine the parties’ intent, and parol evidence should not be used to alter the 

plain meaning of the contract.  “The court has no right to rewrite the contract 

merely because one might conclude that it might well have been functionally 

desirable to draft it differently.”  Connecticut Gen. Life Ins. Co. v. Punia, 884 F. 

Supp. 148, 152 (D.N.J. 1995) (citations omitted).  

Here, plaintiff’s primary contention is that the parties' course of conduct 

over a sixteen-year period modified the terms of the Agreement to require use of 

a fair market valuation methodology when valuing the practice, rather than a net 

worth valuation methodology.  Specifically, plaintiff asserts that the parties have 

previously ignored Section 10 of the Agreement providing for the use of net worth 

valuation methodology when determining the value of the practice on three 

specific occasions:  (1) in 2009 to perform a fair market valuation for the purpose 

of assisting the members in their business and financial planning; (2) in March 
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2016 for the purpose of assisting in the matter of business and succession planning 

in anticipation of plaintiff’s retirement; and (3) in October 2016 for the purpose 

of exploring a possible negotiated buy-out price for plaintiff's interest.  As a 

result, plaintiff argues that the parties’ prior use of a fair market valuation 

methodology on these occasions evidence a mutual and clear intent to modify the 

Agreement’s terms to require a fair market valuation methodology when valuing 

the practice. 

Plaintiff cites two cases in an attempt to demonstrate his position that the 

members did in fact alter the Agreement by course of conduct.  First, plaintiff 

cites DeAngelis v. Rose, 320 N.J. Super. 263, 280 (App. Div. 1999), stating that 

New Jersey has long recognized the ability to modify one’s contract “by  an 

explicit agreement to modify or by the action and conduct of the parties as long 

as the intention to modify is mutual and clear” (emphasis added).  This particular 

case is not on point in any regard with the facts presented in the instant case.  

There, the Appellate Division was assessing breach of contract and implied 

covenants of good faith and fair dealing claims in a legal malpractice suit centered 

on an exclusive representation clause.  Id. at 271.  In other words, the Appellate 

Division in DeAngelis was evaluating a personal services contract in which a law 

firm had provided services by other lawyers not named specifically in the 

contract, and also accrued more costs and fees than the $30,000 cap that was 
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agreed to in direct contravention with the agreement in place.  Id. at 280.  Here, 

on the other hand, there is no question that the parties are not in fact abandoning 

or dishonoring the Agreement, all of whom ratified it at the inception of the LLC 

and put in a specific provision addressing amendments and modification 

procedures.  Further, it is clear that there was no “mutual and clear” intention by 

the three defendant members to modify. 

Plaintiff also cites Wells Reit II-80 Park Plaza, LLC v. Director, Division 

of Taxation, 414 N.J. Super. 453, 466 (App. Div. 2010) for the notion that “a 

modification can be proved by an explicit agreement to modify or by the actions 

and conduct of the parties as long as the intention to modify is mutual and clear.”   

There, the Appellate Division was analyzing whether actual amendments already 

made to the contract constituted novations, relieving parties to the contract of 

certain contractual duties and obligations, which is not relevant to the facts of this 

case.  Id. at 466.  Further, the court is unclear regarding the proposition counsel 

makes by citing this case, because the Appellate Division in Wells Reit II-80 Park 

Plaza found that there was no modification to the agreement.  Id. at 468.  Yet, 

plaintiff here makes no attempt to distinguish the outcome of that case from the 

one before this court.  Again, it is evident to this court that there was no “mutual 

and clear” intention by defendants to formally modify or amend the LLC’s 

Operating Agreement. 
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In 2009, the parties engaged BKCT to perform a fair market valuation for 

the purpose of assisting the members in their business and financial planning.  By 

plaintiff’s own words, this appraisal was done for reasons entirely unrelated to 

the retirement buyout purchase price of one of the members, and gives zero 

indication that the parties intended to modify Section 10 of the Agreement 

thereafter.  Subsequently, in March of 2016, the parties again retained BKCT to 

do a second appraisal – again, “for the purpose of assisting in the matter of 

business and succession planning.”  Finally, in October of 2016, defendants 

engaged the Coker Group, a healthcare consulting firm, to provide a fair market 

valuation of the practice in relation to determining the retirement purchase price 

pursuant to plaintiff’s retirement.  However, the record reflects that defendants’ 

retention of the Coker Group, as confirmed by plaintiff’s own deposition 

testimony, was aimed at trying to achieve an amicable resolution of the buyout 

price to which all four members would agree.  It is clear, based on the litigation 

that ensued, that the four members were not able to agree on a buyout price. 

Section 10 of the Agreement expressly provides that if the members fail to 

agree on a revaluation of the company for more than two years, the “company 

value shall be equal to the last agreed upon value, adjusted to reflect the increase 

or decrease in the net worth of the company, including collectible accounts 

receivable, since the last agreed upon value.”  Plaintiff’s complaint concedes that 
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the $2.4 million figure was “the last agreed upon value” of the company under 

the terms of the Agreement.  Plaintiff unambiguously demonstrated his 

understanding that no formal modifications were made either to Section 10 of the 

Agreement or to the company value in his deposition: 

Q:  During the process that you’ve described you were 
hopeful that it would be an amicable, collegial process 
leading to a resolution in a buyout price, correct? 
 
A:  Correct. 
 
Q:  An agreed-upon buyout price that the four of you 
would agree upon, correct? 
 
A:  Correct.  
 
Q:  Okay.  The four members of PediatriCare never voted 
to amend this provision of the agreement, correct? 
 
A:  Correct. 
 

In addition to plaintiff’s concession that neither he nor the other members 

ever voted or agreed to make any amendments prior to the announcement of his 

retirement, the individual defendant certifications reflect this mutual 

understanding.  In all of Drs. Zucker, Bienstock, and Chism’s certifications, each 

one individually certifies the exact same sentiments:  (1) that none of them agreed, 

even orally, to amend or modify Section 10 of the Agreement, including to discard 

the application of net worth methodology; and (2) that none of them, at any time 

or in any manner, knowingly relinquished his or her full rights to rely on and 
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enforce Section 10 of the Agreement, including the net worth methodology 

provision, with respect to Dr. Namerow’s retirement and retirement purchase 

price, or their own, or other members’ ultimate retirement. 

Defendants correctly point out that the Agreement unambiguously provides 

a clear method for calculating the buyout price.  Further, the Agreement clearly 

provides that it can only be modified through the vote of 80% of the membership 

interests of the company, and not through plaintiff’s self-serving interpretation of 

the parties' “course of conduct” over the years.  Specifically, it is well settled 

under New Jersey law that “a proposed modification by one  party to a contract 

must be accepted by the other to constitute mutual assent to modify; unilateral 

statements or actions made after an agreement has been reached or added to a 

completed agreement clearly do not serve to modify the original terms of a 

contract.”  McGrath v. Poppleton, 550 F. Supp. 2d 564, 571 (D.N.J. 2008) 

(citations omitted).  Here, although plaintiff asserts that the Agreement was 

changed through the parties’ course of conduct, there is no evidence that the 

remaining members agreed to a formal change of Section 10 of the Agreement to 

reflect a new valuation methodology or Certificate of Agreed Value. 

The plain language of Section 10 itself, along with the undisputed material 

facts, warrant the ordering of summary judgment with respect to the applicability 

of Section 10, and the dismissal of plaintiff’s claim asking the court to order the 
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use of a “fair market valuation” methodology for determining plaintiff’s 

retirement purchase price. 

Accordingly, Count I of plaintiff’s second amended complaint is dismissed. 

Plaintiff suffered no “oppression” as a “minority member” 

Count II of plaintiff’s second amended complaint asserts minority 

oppression under the New Jersey Revised Uniform Limited Liability Company 

Act, N.J.S.A. 42:2C-1 to -94 (“RULLCA”).  The RULLCA provides judicial 

recourse for minority members who have been “oppressed” by the majority 

members.  N.J.S.A. 42:2C-48(a)(5).  Under New Jersey law, “oppression has been 

defined as frustrating a [member’s] reasonable expectations” and “is usually 

directed at a minority [member] personally . . . .”  Brenner v. Berkowitz, 134 N.J. 

488, 506 (1993).  Thus where a minority member’s reasonable expectations have 

been frustrated by the majority members, the minority member has been 

oppressed and has a genuine claim for judicial recourse under the RULLCA.  

Plaintiff’s allegations on Counts I, II, and III are all contractual in nature, 

flowing directly from the parties’ interpretation of the Agreement.    Plaintiff’s 

primary contention is that he had a reasonable expectation that his 25% 

membership interest would be purchased using a fair market valuation 

methodology.  As discussed above, Section 10 of the Agreement clearly covers 

the disputed conduct, and the unambiguous language of Section 10 of the 
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Agreement calls for the use of a net worth methodology evaluation in determining 

the retirement purchase price.  Plaintiff points to the January 2018 ruling denying 

defendants’ motion to dismiss, where the court had held that “Count II . . . 

suggests a cause of action for oppression” because, at that time, “[p]laintiff 

arguably had a reasonable expectation that . . . the fair market value as opposed 

to the stated value,” would be utilized in calculating the retirement purchase price.  

After discovery, however, and the determination by this court that the defendants 

are in fact correct in asserting that the net worth methodology applies in 

accordance with the Agreement, defendants' actions clearly do not rise to a level 

supported by an action for oppression under RULLCA. 

Under the economic loss doctrine, courts look to the parties’ contract, 

where it applies, and preclude claims based on extra-contractual purported rights 

and duties.  Specifically, the economic loss doctrine prohibits plaintiffs from 

recovering in tort economic losses to which their entitlement only flows from a 

contract.  See Motors Distrib., Inc. v. Ford Motor Co., 98 N.J. 555, 579 (1985) 

(dismissing plaintiff’s tort-based claims as a matter of law where plaintiff alleged 

that defendant did not fulfill its contractual obligations). 

Here, defendants have not acted fraudulently, illegally, or in a manner that 

can be construed as an abuse of their authority as members towards plaintiff.  

Count II of plaintiff’s second amended complaint fails as a matter of law because 
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the economic loss doctrine clearly bars plaintiff from recovering based on 

“oppression,” when plaintiff’s entitlement clearly flows from the Agreement.  

Just as the fact that plaintiff relied on an erroneous interpretation of the 

Agreement to his detriment does not justify the court rewriting the agreement, 

plaintiff’s detrimental reliance on his interpretation of the agreement does not 

warrant a finding of oppressive behavior by the defendants. 

Accordingly, Count II of plaintiff’s second amended complaint is 

dismissed. 

Defendants exhibited no breach of fiduciary duties owed to plaintiff 

 Count III of plaintiff’s second amended complaint alleges a breach of 

fiduciary duty defendants owed plaintiff.  Under New Jersey law, in order to 

establish a claim for breach of fiduciary duty, a plaintiff must show that:  (1) the 

defendant had a duty to the plaintiff; (2) the duty was breached; (3) injury to the 

plaintiff occurred as a result of the breach; and (4) the defendant caused that 

injury.  Under the RULLCA, in a member-managed limited liability company, 

each member owes the company and other members a duty of care.  N.J.S.A.  

42:2C-39(a) to (c). 

As addressed above, Section 10 of the Agreement clearly covers the 

disputed conduct.  Like Count II of plaintiff’s second amended complaint alleging 

oppression from defendant members, plaintiff’s Count III alleging breach of 
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fiduciary duty also stems from the misbelief that defendants erred in some manner 

by not applying the fair market valuation method that plaintiff sought the 

members to utilize.  It is clear that absent Count I, plaintiff’s allegations in Counts 

II and III have no real merit when not bootstrapped to Count  I – seeking 

enforcement of the Agreement “as modified by the parties’ conduct.”   Plaintiff’s 

opposition to defendants’ motion repeatedly states in conclusory fashion that 

plaintiff had a “reasonable expectation” that the remaining members would 

disregard Section 10 of the Agreement and that therefore defendants acted in bad 

faith by not agreeing with him. 

In addition, plaintiff once again points to the January 2018 ruling – denying 

defendants’ motion to dismiss – as prima facie evidence that a genuine dispute of 

material fact exists and therefore Counts II and III cannot be decided on summary 

judgment.  Again, the denial of defendants’ motion to dismiss spoke to the issues 

prior to extensive discovery, and prior to a ruling on the applicability of Section 

10 of the Agreement and the proper methodology to be used in determining the 

retirement purchase price.  Other than plaintiff’s contention that the Agreement 

should have been modified based on the prior conduct of the parties there are no 

underlying facts in dispute that suggest defendants breached any fiduciary duty 

owed to plaintiff, or that plaintiff suffered in some way as a result of an alleged 

breach by defendants.  There is no valid claim for breach of fiduciary duty based 
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on members in a member-managed company acting in conformity with the 

provisions clearly set forth in the Agreement. 

Accordingly, Count III of plaintiff’s second amended complaint must be 

dismissed. 

CONCLUSION 

 For the aforementioned reasons, defendants’ motion for partial summary 

judgment is hereby granted in part and denied in part.  Accordingly, Counts I, II, 

and III of plaintiff’s second amended complaint are dismissed. 


