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PER CURIAM

In August 2019, plaintiff Mazzara Trucking & Excavation Corporation

contracted with defendant Premier Design + Build Group, LLC to perform site
work on property on Kuser Road in Hamilton. Disputes arose, prompting
defendant (the general contractor) to terminate the performance of plaintiff (the
subcontractor) in March 2020. The following month, plaintiff commenced this
action, alleging, among other things, defendant's breach of the contract. Soon
after, defendant! moved to dismiss, arguing the parties should be required to
arbitrate their disputes as anticipated by their contract, which stipulates that:

Any dispute arising between the [c]ontractor and the

[s]Jubcontractor under this [a]greement, including the

breach thereof, shall be settled in a manner selected at

the sole option of the [clontractor, so long as it is
consistent with this [p]aragraph and with the laws of the

! Plaintiff sued other parties that, according to defendant Premier, should not
have been joined. In resolving the sole issue before us, we need not consider
whether these other parties were misnamed or improperly joined.
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jurisdiction where the project is located. Subcontractor
shall continue to carry out the [w]ork during any
mediation, arbitration or litigation proceedings unless
otherwise directed by [c]ontractor . . .

[Emphasis added.]

We agree with the motion judge that when defendant moved for an order
compelling arbitration, it exercised its option to unilaterally select the "manner"
in which the dispute would be resolved. The judge, in the last paragraph of his
written decision, summarized that he granted defendant's request for arbitration
"as asked and not more." But the judge then concluded that by failing to seek
from the court the appointment of an arbitrator, defendant "left the choice of
arbitration organization or arbitrator to plaintiff."

Plaintiff's counsel lost no time in taking advantage of this ruling. A few
days later, he provided defense counsel with the name of a retired superior court
judge that plaintiff had unilaterally chosen to arbitrate their disputes.

Defendant moved in the trial court for reconsideration, arguing that the
authority to appoint the arbitrator should not have been handed over to plaintiff.

The judge denied reconsideration, and defendant appeals the parts of the judge's

orders that gave plaintiff the sole power to designate an arbitrator.
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We agree the judge erred and, therefore, reverse in part.> The contract in
question gives defendant the sole right to choose the "manner" of resolving the
dispute. It is arguable — although not argued here — that this declaration would
also authorize defendant to select the arbitrator.® The judge, however, gave
plaintiff the unilateral right to designate an arbitrator.

In denying defendant's reconsideration motion, which focused on this
ruling, the judge explained that in its original motion defendant sought only an
order compelling arbitration and that he had not been asked to appoint an
arbitrator under N.J.S.A. 2A:23B-11. That is undeniably true. But that would
suggest the judge should have left the question — that had not been posed —
unanswered. Instead, the judge declared, in denying reconsideration, that "the
interest of justice and fairness to both parties" required that he "designate|]
[pllaintiff to appoint an arbitrator, since [d]efendant[] requested arbitration as a
mechanism for dispute resolution." If there is any logic to this ruling, it escapes

us.

2 No one has argued that the judge erred in compelling arbitration, so we leave
that aspect of the orders untouched.

3 We neither provide nor intimate any view of whether the stipulation should be
so construed or, if that is its proper meaning, whether it would be enforceable.
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In appealing, defendant doesn't complain about having lost its ostensible
right to unilaterally choose the arbitrator, a question we need not decide and

deem now waived. Defendant instead argues that simple fairness and recent case

law, see Flanzman v. Jenny Craig, Inc., 244 N.J. 119 (2020), require that when
parties do not designate an arbitrator, they should first attempt to mutually agree
and, failing that, seek court intervention via N.J.S.A. 2A:23B-11. We agree.
Those parts of the trial court orders of September 25, 2020, and November
13, 2020, that authorized plaintiff to unilaterally appoint an arbitrator, are

reversed.
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