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PER CURIAM

Defendant appeals from an order denying his petition for post-conviction
relief (PCR) based on ineffective assistance of counsel and denial of an
evidentiary hearing. We affirm for the reasons expressed by Judge Guadagno
in his thorough and well-reasoned opinion. We add the following comments.

Defendant was convicted of second-degree sexual assault, N.J.S.A.
2C:14-2(c)(1), of a family member and directly appealed evidentiary issues
relating to whether the sex was consensual, and the victim was involuntarily
drugged. The conviction was affirmed on appeal and the Supreme Court denied
certification. Defendant now claims ineffective assistance of counsel, alleging
trial counsel failed to have defendant's parents testify, seek witnesses at the bar
where defendant and the victim had been drinking on the night of the event, seek
the victim's therapy notes to determine whether she had discussed the matter,
and call an expert witness to testify as to whether the victim was in fact drugged.

In denying the petition, Judge Guadagno noted defendant did not establish

a prima facie case of ineffective assistance of counsel, pursuant to Strickland v.

Washington, 466 U.S. 668, 689-690 (1984), to be entitled to an evidentiary

hearing. State v. Preciose, 129 N.J. 451, 462 (1992). Specifically, Judge
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Guadagno noted defendant successfully moved in limine to exclude all
testimony to suggest the victim had been drugged.

The judge also noted defendant's parents were not present and did not
witness any of the incidents and the allegations about exculpatory witnesses was

tantamount to insufficient speculation. See State v. Bey, 161 N.J. 233, 255

(1999).

Defendant does not know if the victim's mental health records exist but
asserts counsel should have investigated because they may have been able to
impeach the victim as to the non-consensual nature of the sex or the allegation
of being drugged. As aptly stated by Judge Guadagno, “[m]ere speculation that
some exculpatory material may have been withheld is unlikely to establish good

cause for a discovery request on collateral review.” Strickler v. Greene, 527

U.S. 263, 286 (1999); see also State v. Marshall, 148 N.J. 89, 157 (1997).

Finally, merely bringing a petition for PCR does not necessitate an evidentiary

hearing. State v. Cummings, 321 N.J. Super. 154, 170 (App. Div. 1999).

Defendant has not presented a prima facie claim of ineffective assistance of
counsel. Preciose, 129 N.J. at 462.
We affirm substantially for the reasons expressed by Judge Guadagno in

his thorough statement of reasons.
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Affirmed.
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