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Defendant Yonathan Seligman appeals his guilty plea conviction for 

possession with intent to distribute methylenedioxymethamphetamine 

(MDMA), also known as Ecstasy.  He contends the trial court erred in denying 

his motion to suppress evidence seized from his apartment pursuant to a search 

warrant.  Defendant does not challenge the validity of the warrant but rather 

contends the State failed to prove the officers who executed the search complied 

with the "knock-and-announce" rule.  Specifically, defendant asserts that 

officers failed to comply with Attorney General Law Enforcement Directive No. 

2015-1, which requires activation of their body worn cameras (BWCs) in a 

timely manner1.  Off. of the Att'y Gen., Law Enf't Directive No. 2015-1, Law 

Enforcement Directive Regarding Police Body Worn Camera (BWCs) and 

Stored BWC Recordings (Jul. 28, 2015) [hereinafter BWC Directive]. 

Defendant asks us to create a new rule of law whereby evidence is 

suppressed when an officer violates the BWC Directive while executing a 

knock-and-announce search warrant.  In the alternative, defendant contends the 

trial court should have drawn an adverse inference against the State and, 

 
1  The BWC Directive was revised in 2021 and 2022.  Off. of the Att'y Gen., 
Law Enf't Directive No. 2021-5, Body Worn Camera Policy (May 25, 2021) 
[hereinafter Body Worn Camera Policy]; Off. of the Att'y Gen., Law Enf't 
Directive No. 2022-1, Update to Body Worn Camera Policy (Jan. 19, 2022). 
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ultimately, erred in finding the State's sole witness at the suppression hearing 

was credible when he testified that the officers knocked and announced their 

identity and intent twenty to twenty-five seconds before deploying a battering 

ram to enter the apartment. 

In addition to challenging the execution of the search warrant, defendant 

contends the trial court misapplied the relevant aggravating and mitigating 

factors when imposing sentence.  After carefully reviewing the record in light 

of the arguments of the parties and governing legal principles, we affirm the 

conviction and sentence.    

I. 

We discern the following facts and procedural history from the record.  In 

February 2021, Customs and Border Protection notified the Homeland Security 

Investigation Newark Airport Border Enforcement Security Task Force (HSI) of 

a package intercepted at the John F. Kennedy airport.  The package contained 

two plastic bags filled with green pills that tested positive for MDMA.  The 

package was addressed to "Yoni Seligman" at a street address number on 22nd 

Street in Union City.  That street address does not exist.  After investigation, 

authorities determined that defendant lived at a similarly numbered street 

address on 22nd Street. 



 
4 A-0496-23 

 
 

On February 16, 2021, HSI and the Port of New York/Newark Intelligence 

and Analytics Branch alerted the Union City Police Department that a second 

package had been intercepted.  That package was also addressed by name to 

defendant but this time to his correct street address. 

On February 18, 2021, a Superior Court judge signed a warrant 

authorizing police to enter and search defendant's apartment.  The warrant 

expressly directed officers to make this search "[a]fter knocking and announcing 

[their] intent." 

On February 19, 2021, Union City Police Department and HSI officers 

executed the search warrant and arrested defendant.  They seized 520 Ecstasy 

tablets (1,163 grams of MDMA), cocaine, 25.47 grams of Ketamine, 370 

milligrams of LSD, 120 Alprazolam tablets, over $51,000, and drug 

paraphernalia including a scale and pill crusher.   

In October 2022, defendant was charged by indictment with first-degree 

maintaining/operating a controlled dangerous substance (CDS) production 

facility, N.J.S.A. 2C:35-4 (count 1); first-degree possession with intent to 

distribute MDMA, N.J.S.A. 2C:35-5(a)(1) and 5(b)(1) (count 2); first-degree 

possession with intent to distribute LSD, N.J.S.A. 2C:35-5(a)(1) and 5(b)(6) 

(count 3); second-degree possession with intent to distribute cocaine, N.J.S.A. 
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2C:35-5(a)(1) and 5(b)(2) (count 4); third-degree possession with intent to 

distribute ketamine, N.J.S.A. 2C:35-5(a)(1) and 5(b)(13) (count 5); second-

degree possession with intent to distribute alprazolam, N.J.S.A 2C:35-10.5(a)(4) 

(count 6); five counts of second-degree possession of CDS with intent to 

distribute within five-hundred feet of a public housing facility, N.J.S.A. 2C:35-

7.1 (counts 7 to 11); five counts of third-degree possession with intent to 

distribute CDS within one-thousand feet of a school, N.J.S.A. 2C:35-7(a) 

(counts 12 to 16); and four counts of third-degree possession of CDS, N.J.S.A. 

2C:35-10(a)(1) (counts 17 to 20). 

Defendant filed a motion to suppress the evidence seized during the 

execution of the search warrant.  Union City Police Department Detective Jefte 

Pichardo testified that he was a part of the "stack" of officers who entered 

defendant's apartment pursuant to the warrant.  The State presented the 

following testimony regarding the knock-and-announce procedure during 

Pichardo's direct examination: 

Prosecutor:  You said that part of the stack is to knock 
and announce; is that correct? 
 
Pichardo: That's correct. 
 
Prosecutor:  And did that happen in this execution?  
 
Pichardo:  It did. 
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Prosecutor:  Who did that? 
 
Pichardo:  Sergeant Rodriguez and one of the agents 
from HSI. 
 
Prosecutor:  And where were [you] when . . . Sergeant 
Rodriguez knocked on the door? 
 
Pichardo:  Arm's length from the door.  
 
Prosecutor:  . . . [H]ow did Sergeant Rodriguez knock 
and announce? 
 
Pichardo:  He knocked several times while stating, 
"Police! Search warrant!" as well as the HSI agent. 
 
Prosecutor:  And how long—well what happened after 
Sergeant Rodriguez and the HSI agent knocked and 
announced? 
 
Pichardo:  Approximately 20 to 25 seconds, then the 
ram was used to enter the apartment, breach the 
apartment. 
 

Pichardo further testified that he was wearing his BWC during the 

execution of the search warrant and activated it "prior to entering 

the . . . doorway."  Pichardo explained that to activate the BWC, "you press [the 

center button] twice and it starts recording.  The first 20 to 30 seconds of the 
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body cam is just video only.  After the 30 seconds, 20, 30 seconds then the audio 

starts recording."2  

Pichardo testified he reviewed his BWC footage, including the initial 

segment without audio, and stated the silent recording shows the officers 

pausing before using a ram to open the door to the apartment.  The prosecutor 

called attention to the delay in recording audio and asked Pichardo, "in that 

footage that we just saw there was a pause of the ram being used.  Do you recall 

 
2  Pichardo testified his BWC automatically and constantly captures video 
images.  Once physically activated, the BWC saves and stores the preceding 20 
to 30 seconds of video images and begins saving and storing audio only after its 
activation.  We note the BWC Directive explains: 
 

Some BWC models may be turned on and remain in a 
standby or buffering mode, during which the device 
does not make a permanent record of images/sounds 
unless the officer activates the recording 
mode/function.  With respect to these models, when the 
officer activates the recording mode/function, the 
device automatically preserves an electronic recording 
of the events that transpired a fixed period of time (e.g., 
30 seconds) before the recording mode/function was 
activated.  This time-delay or “buffering” feature 
allows the device to capture data concerning the 
event/circumstances that prompted the officer to 
activate the BWC.  When an officer does not activate 
the recording mode/function, data captured while the 
device is in standby/buffering mode is overwritten 
automatically.  

 
  [BWC Directive at 2, n.1.] 
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why that was?"  Pichardo responded, "I believe he was saying, again, 'Police! 

Search warrant!'" 

On cross-examination, Pichardo clarified that Sergeant Rodriguez was 

knocking and announcing whereas the HSI agent was only announcing.  

Pichardo testified that he did not activate his BWC until the ram was used to 

open the apartment door and acknowledged that he should have activated it 

earlier. 

The State stipulated that the other participating officers  also activated 

their BWCs after entering the apartment and that none of the BWCs were 

recording audio when the knock-and-announce warning was issued. 

On May 31, 2023, the trial court denied defendant's motion to suppress, 

issuing an eleven-page written opinion.  The trial court found that "there is 

credible testimony to support law enforcement's compliance with the knock and 

announce requirement."  Specifically, the trial court explained, "[t]here is 

credible testimony from Detective Pichardo that he witnessed Officer Rodriguez 

knock and announce the presence of law enforcement.  The officers then waited 

twenty to twenty-five seconds before forcibly entering the apartment.  Officer 

Pichardo's body camera was activated immediately prior to entering the 

apartment . . . ." 
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In July 2023, defendant pled guilty pursuant to a negotiated plea 

agreement to count two of the indictment charging first-degree possession with 

intent to distribute MDMA.  The plea agreement provided that "sentence [is] to 

be treated in second degree range."  The plea agreement further provided that 

the remaining charges would be dismissed.  

On October 13, 2023, in accordance with the plea agreement, the trial 

court sentenced defendant to a seven-year prison term.  The trial court did not 

impose a period of parole ineligibility.  Defense counsel had argued for a five-

year prison term.   

This appeal followed.  Defendant raises the following contentions for our 

consideration: 

POINT I 

THE TRIAL JUDGE ERRED IN DENYING 
DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE YIELDED FROM THE EXECUTION OF 
A SEARCH WARRANT. 
 
POINT II 

DEFENDANT IS ENTITLED TO A RESENTENCING 
BECAUSE THE TRIAL JUDGE FAILED TO 
FOLLOW THE REQUIREMENTS OF THE CODE OF 
CRIMINAL JUSTICE IN IMPOSING SENTENCE. 
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SUBPOINT A 

THE SENTENCING JUDGE FAILED TO 
PROPERLY CREDIT WITH ALL THE 
APPROPRIATE MITIGATING FACTORS. 

  
Defendant raises the following additional contentions in his reply brief:  

POINT I 
 
THE STATE MIS[]APPLIES THE RELEVANT 
CASELAW IN SUPPORT OF THE TRIAL COURT'S 
ERROR IN FAILING TO SUPPRESS EVIDENCE 
SEIZED PURSUANT TO NO KNOCK WARRANT. 
 
POINT II 

STATE'S ARGUMENT REGARDING CLAIM 
DEFENDANT IS NOT ENTITLED TO A 
RESENTENCING, IS UNAVAILING TO PRESENT 
MATTER, BECAUSE THE TRIAL JUDGE FAILED 
TO FOLLOW THE REQUIREMENTS OF THE CODE 
OF CRIMINAL JUSTICE IN IMPOSING 
SENTENCE. 
 

SUBPOINT A 

THE SENTENCING JUDGE FAILED TO 
PROPERLY CREDIT WITH ALL THE 
APPROPRIATE MITIGATING FACTORS. 
 

II. 

 We first address defendant's suppression argument.  The scope of our 

review of a trial court's decision on a motion to suppress is limited.  State v. 

Ahmad, 246 N.J. 592, 609 (2021).  "Generally, on appellate review, a trial 
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court's factual findings in support of granting or denying a motion to suppress 

must be upheld when 'those findings are supported by sufficient credible 

evidence in the record.'"  State v. A.M., 237 N.J. 384, 395 (2019) (quoting State 

v. S.S., 229 N.J. 360, 374 (2017)).  We defer to those factual findings because 

of the trial court's "opportunity to hear and see the witnesses and to have the 

'feel' of the case, which a reviewing court cannot enjoy."  State v. Elders, 192 

N.J. 224, 244 (2007) (quoting State v. Johnson, 42 N.J. 146, 161 (1964)).  

Accordingly, we "ordinarily will not disturb the trial court's factual findings 

unless they are 'so clearly mistaken "that the interests of justice demand 

intervention and correction."'"  State v. Goldsmith, 251 N.J. 384, 398 (2022) 

(quoting State v. Gamble, 218 N.J. 412, 425 (2014)).  However, legal 

conclusions drawn from those facts are reviewed de novo.  State v. Radel, 249 

N.J. 469, 493 (2022). 

A.  

 Turning to substantive legal principles, the Fourth Amendment of the 

United States Constitution and Article I, Paragraph 7 of the New Jersey 

Constitution establish warrant requirements that protect against unreasonable 

searches and seizures.  U.S. Const. amend. IV.; accord N.J. Const. art. I, ¶ 7.  

"There are two types of warrants police can request: a no-knock warrant and a 
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knock-and-announce warrant."  State v. Caronna, 469 N.J. Super. 462, 486 (App. 

Div. 2021).  A knock-and-announce warrant requires police to knock on the door 

and announce their presence before executing a search warrant.  State v. 

Johnson, 168 N.J. 608, 615-16 (2001).  "The knock-and-announce rule protects 

'human life and limb, because an unannounced entry may provoke violence in 

supposed self-defense by the surprised resident.'"  Caronna, 469 N.J. Super. at 

499 (quoting Hudson v. Michigan, 547 U.S. 586, 594 (2006)).  "Suffice it to say 

that the rule safeguards against violence to occupants of the residence, and 

importantly, likewise protects police officers themselves."  Ibid.  

It is long established under both the Fourth Amendment and Article I, 

paragraph 7 of the New Jersey Constitution that the exclusionary rule bars the 

State from admitting evidence obtained from an unconstitutional search or 

seizure.  Wong Sun v. United States, 371 U.S. 471, 485-88 (1963); State v. 

Shaw, 213 N.J. 398, 412-13 (2012).  It is also well-settled that the exclusionary 

rule is invoked "following an unjustifiable entry into a dwelling in violation of 

a knock-and-announce requirement contained in a search warrant."  Caronna, 

469 N.J. Super. at 495.   

The suppression of evidence, it bears noting, is the appropriate remedy 

when a defendant's constitutional rights have been violated.  See State v. 
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Novemberino, 105 N.J. at 157-58 (1987); see also Caronna, 469 N.J. at 490.  The 

exclusionary rule ordinarily does not apply, however, when police violate a 

statute rather than a constitutional rule.  See State v. White, 305 N.J. Super. 322, 

332 (App. Div. 1997) (holding that extra-jurisdictional search by local police in 

violation of statute defining the powers of municipal police officers does not 

rise to the level of a constitutional violation, and thus does not require invocation 

of the exclusionary rule); State v. Gadsden, 303 N.J. Super. 491, 505 (App. Div. 

1997) (holding that arrest of defendant in his Newark home by Hillside police 

in violation of statute setting jurisdictional limits of municipal police does not 

require suppression of evidence found in search incident to arrest).  See also 

State v. Gioe, 401 N.J. Super. 331, 342-44 (App. Div. 2008) (declining to apply 

the exclusionary rule where search warrant was improperly issued by a 

municipal court judge based on an application of a law enforcement officer who 

had not appeared personally before the judge as Rule 3:5-3(a) required).  As we 

stressed in Caronna, "[s]uppression of evidence . . . has always been our last 

resort, not our first impulse."  469 N.J. at 490 (quoting State v. Presley, 436 N.J. 

Super. 440, 459 (App. Div. 2014)). 
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B.  

The BWC Directive specifies when an officer equipped with a BWC is 

required to activate the device.  Section 5.2(h) specifically provides that a BWC 

must be activated when "the officer is conducting any kind of search (consensual 

or otherwise)."  Id. at 9.  Furthermore, Section 5.4 provides in relevant part, "[t]o 

ensure that the entire encounter/event/episode is recorded, when feasible, a 

BWC should be activated before a uniformed officer arrives at the scene of a 

dispatched call for service or other police activity listed in section 5.2."  Id. at 

11. 

Attorney General Directive 2021-12, titled Directive Regulating "No-

Knock" Warrants, cross-references the BWC Directive, explaining, "[p]ursuant 

to [the BWC Directive], which established and implemented the statewide Body 

Worn Camera Policy, officers are required to wear body worn cameras when 

executing search warrants.  That requirement provides a video record of search 

warrant execution, should it become necessary to perform further review of no-

knock provisions in the future."  Off. of the Att'y Gen., Law Enf't Directive No. 

2021-12, Directive Regulating "No-Knock" Warrants, at 2 n.1 (Dec. 7, 2021) 

[hereinafter No-Knock Directive]. 
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Relevant to this appeal, the BWC Directive further provides:  

Although BWCs record events accurately and 
objectively, they do not replace the need for complete 
and accurate police reports and testimony.  The fact that 
a BWC is not activated to record an encounter or event 
does not, of course, preclude an officer from testifying 
as to the circumstances of the encounter or event, or 
affect the admissibility of evidence.  Nor does it suggest 
that the officer's written report or testimony is 
inaccurate or incomplete.  However, a BWC recording 
can supplement and corroborate the accuracy of written 
reports and testimony . . . .  
 
[Id. at 3, §1.2.] 
 

The BWC Directive also states:  

Nothing in this Directive shall be construed in any way 
to create any promises or any rights beyond those 
established under the Constitutions, statutes, and 
regulations of the United States and the State of New 
Jersey.  The provisions of this Directive are intended to 
be implemented and enforced by law enforcement 
agencies that deploy BWCs, and these provisions do not 
create any promises or rights that may be enforced by 
any other persons or entities. 
 
[Id. at 23, §15.] 
 

The BWC Directive's 2021 revision added:  

If a law enforcement officer, employee, or agent fails 
to adhere to the recording or retention requirements 
contained in this Policy, intentionally interferes with a 
BWC's ability to accurately capture audio or video 
recordings, or violates any other provision of this 
policy, the officer, employee, or agent shall be subject 
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to appropriate disciplinary action, in addition to any 
judicial consequences outlined in the law.  
 
[Body Worn Camera Policy, at 26, §13.]  
 

The No-Knock Directive similarly explains:  

This Directive is issued pursuant to the Attorney 
General's authority to ensure the uniform and efficient 
enforcement of the laws and administration of criminal 
justice throughout the State.  This Directive imposes 
limitations on law enforcement agencies and officials 
that may be more restrictive than the limitations 
imposed under the United States and New Jersey 
Constitutions, and federal and state statutes and 
regulations.  Nothing in this Directive shall be 
construed in any way to create any substantive right that 
may be enforced by any third party. 
 
[No-Knock Directive, at §V(A).]  
 

C.  

In rejecting defendant's challenge to the execution of the search warrant, 

the trial court reasoned: 

[T]he [officers'] failure to activate their body cameras 
is not a constitutional violation.  Law enforcement 
knocked and announced their presence; the only issue 
is the failure to record the audio demonstrating officers 
knocked and announced.  Suppression of narcotics and 
other evidence of criminality discovered pursuant to a 
valid warrant is a remedy saved for constitutional 
violations.  A remedy [is] not proscribed by any 
precedent, nor the Attorney General directive which 
Defendant relies upon. 
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We agree with the trial court that the failure to comply with the BWC 

Directive does not constitute a constitutional violation.  Defendant nonetheless 

argues the "ever-expanding utilization and policy surrounding law enforcement 

use of body worn cameras . . . warrants a change in the law as to what the 

recourse is for failure to properly utilize body worn cameras."  Defendant further 

argues, "without requiring suppression . . . there is absolutely nothing to deter 

law enforcement" from not activating their BWCs. 

We are unpersuaded.  Defendant cites no authority for the proposition that 

a violation of an Attorney General directive triggers the exclusionary rule when, 

as in this instance, the directive imposes a procedural requirement that neither 

the United States nor New Jersey Constitutions impose.  We decline defendant's 

invitation to create any such new legal principle.   

D.  

Importantly, the exclusionary remedy that defendant urges us apply to the 

BWC Directive violations goes well beyond the remedy adopted by the 

Legislature in the statute that now governs the use of BWCs, N.J.S.A. 40A-

118.5.  That statute incorporates guidelines or directives promulgated by the 

Attorney General about when body worn cameras should be activated.  See 

N.J.S.A. 40A:14-118.5(c)(1). 
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N.J.S.A. 40A:14-118.5(q)(2) provides: 

If a law enforcement officer, employee, or agent fails 
to adhere to the recording or retention requirements 
contained in this act, or intentionally interferes with a 
body worn camera's ability to accurately capture audio 
or video recordings: 

. . . . 
(2) there shall be a rebuttable presumption that 
exculpatory evidence was destroyed or not captured in 
favor of a criminal defendant who reasonably asserts 
that exculpatory evidence was destroyed or not 
captured;   
 

In State v. Jones, we rejected the trial judge's determination that the 

rebuttable presumption set forth in N.J.S.A. 40A:14-118.5(q) is limited to trials 

and does not apply to suppression hearings.  475 N.J. Super. 520, 531-32 (App. 

Div. 2023).  But nothing in the text of the statute, or in our interpretation of it 

in Jones, suggests that a violation the BWC Directive, now incorporated by 

reference in N.J.S.A. 40A:14-118.5, warrants automatic suppression of evidence 

otherwise lawfully seized under our State and federal constitutions.  We note 

that the Legislature clearly knows how to prescribe the suppression remedy for 

statutory violations, see, e.g., N.J.S.A. 2A:156A-21, but did not do so with 

respect to BWC violations.  

 That leads us to consider whether the rebuttable presumption established 

in the statute applies to the matter before us.  Defendant contends the officers' 
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failure to timely activate their BWCs requires "suppression, or at a 

minimum . . . a negative inference."  Defendant argues again, without 

suppression or a negative inference, "there is absolutely nothing to deter law 

enforcement" from failing to timely activate their BWCs. 

We hold that the rebuttable presumption established in N.J.S.A. 40A:14-

118.5(q) does not apply in this case because the statute did not take effect until 

after the search warrant was executed on February 19, 2021.  See N.J.S.A. 

40A:14-118.5 (effective Jun. 1, 2021) (citing L. 2020, c. 129, §2 ("This act shall 

take effect on the first day of the seventh month after enactment.")).  In State v. 

Boone, we held that "the rebuttable presumption of N.J.S.A. 40A:14-118.5 did 

not take effect until after this stop, making it inapplicable at the suppression 

hearing."  479 N.J. Super. 193, 197 n.1 (App. Div. 2023) (citing Jones, 475 N.J. 

Super. at 530-31).      

We add that "[t]he courts of this State have long followed a general rule 

of statutory construction that favors prospective application of statutes."  

Gibbons v. Gibbons, 86 N.J. 515, 521 (1981) (footnote omitted).  A two-part 

test is used to determine whether a statute may be applied retroactively.  Matter 

of D.C., 146 N.J. 31, 50 (1996) (quoting Phillips v. Curiale, 128 N.J. 608, 617 

(1992)).  Courts look to (1) "whether the Legislature intended to give the statute 



 
20 A-0496-23 

 
 

retroactive application" and (2) "whether retroactive application of that statute 

will result in either an unconstitutional interference with 'vested rights' or a 

'manifest injustice.'"  Ibid. (quoting Phillips, 128 N.J. at 617).  

Relatedly, courts may infer a prospective intent when the Legislature is 

silent on the issue because of the "knowledge that courts generally will enforce 

newly enacted substantive statutes prospectively," absent a clear expression of 

contrary intent from the Legislature.  Maeker v. Ross, 219 N.J. 565, 578 (2014) 

(emphasis omitted).  Without a clear expression of contrary intent, a statute that 

relates to substantive rights and changes settled law will be applied 

prospectively.  Ibid. 

We emphasize that in this instance, we are not dealing with a statute that 

is silent as to its prospective application.  On the contrary, the Legislature 

expressly delayed the effective date for seven months after enactment, making 

even more clear the statute was not intended to have retroactive effect.  

 Accordingly, the trial court was not required to apply a "rebuttable 

presumption" or draw a "negative inference" against the State.  Even so, the trial 

court did consider the "failure to record the audio demonstrating that officers 

knocked and announced."  As we have noted, Pichardo acknowledged that he 

should have activated his BWC earlier.  The record shows, moreover, Pichardo 
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was subjected to skillful cross-examination, after which the trial court found he 

was credible.  Cf., State v. Castagna, 187 N.J. 293, 309 (2006) (noting that cross-

examination has been described as "the 'greatest legal engine ever invented for 

the discovery of truth'") (quoting California v. Green, 399 U.S. 149, 158 (1970)). 

In sum, in these circumstances, we have no basis upon which to substitute 

our judgment for the trial court's credibility determination, which was not "so 

clearly mistaken 'that the interests of justice demand intervention and 

correction.'"  Goldsmith, 251 N.J. at 398 (quoting Elders, 192 N.J. at 244).  We 

thus conclude there is sufficient credible evidence in the record to support the 

trial court's conclusion that police did in fact knock and announce their identity 

and intent before using force to execute the search warrant.3  Accordingly, the 

trial court properly denied the motion to suppress evidence.   

 
3  We note defendant does not argue in his brief that insufficient time was 
afforded between the announcement and the forcible entry.  Compare United 
States v. Banks, 540 U.S. 31 (2003) (Court sustained execution of search warrant 
when police announced their presence and forcibly entered after they did not 
receive any response after fifteen to twenty seconds) with State v. Nieves, 476 
N.J. Super. 405 (App. Div. 2023) (synopsizing the factors relevant to the 
reasonableness of the delay between a knock-and-announce and forcible entry 
and holding that officers did not wait a reasonable time where record showed 
officers made three knock-and-announces in rapid succession and less than five 
seconds elapsed between completion of the first knock-and-announce and 
forcibly entry).        
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III. 

We next address defendant's sentencing contentions.  The trial court 

sentenced defendant in accordance with the plea agreement within the second-

degree range, despite his first-degree conviction, to a seven-year prison term 

without imposing a period of parole ineligibility.  The court applied aggravating 

factors three, N.J.S.A. 2C:44-1(a)(3) ("[t]he risk that the defendant will commit 

another offense") and nine, N.J.S.A. 2C:44-1(a)(9) ("[t]he need for deterring the 

defendant and others from violating the law").  The trial court applied mitigating 

factor four, N.J.S.A. 2C:44-1(b)(4) ("[t]here were substantial grounds tending 

to excuse or justify the defendant's conduct, though failing to establish a 

defense").   

Defendant argues that the trial court erred by not crediting defendant with 

mitigating factors one, N.J.S.A. 2C:44-1(b)(1) ("[t]he defendant's conduct 

neither caused nor threatened serious harm"), two, N.J.S.A. 2C:44-1(b)(2) 

("[t]he defendant did not contemplate that the defendant's conduct would cause 

or threaten serious harm"), nine, N.J.S.A. 2C:44-1(b)(9) ("[t]he character and 

attitude of the defendant indicate that the defendant is unlikely to commit 

another offense"), ten, N.J.S.A. 2C:44-1(b)(10) ("[t]he defendant is particularly 

likely to respond affirmatively to probationary treatment"), and eleven, N.J.S.A. 
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2C:44-1(b)(11) ("[t]he imprisonment of the defendant would entail excessive 

hardship to the defendant or the defendant's dependents"). 

We begin our analysis by acknowledging the governing legal principles, 

including the limited scope of our review.  "Appellate courts review sentencing 

determinations in accordance with a deferential standard."  State v. Fuentes, 217 

N.J. 57, 70 (2014).  The reviewing court must not substitute its judgment for 

that of the sentencing court.  State v. O'Donnell, 117 N.J. 210, 215 (1989).  

Accordingly, the sentence must be affirmed unless: 

(1) [T]he sentencing guidelines were violated; (2) the 
aggravating and mitigating factors found by the 
sentencing court were not based upon competent and 
credible evidence in the record; or (3) "the application 
of the guidelines to the facts of [the] case makes the 
sentence clearly unreasonable so as to shock the 
judicial conscience." 
 
[Fuentes, 217 N.J. at 70 (quoting State v. Roth, 95 N.J. 
334, 364-65 (1984)).] 
  

Stated another way, we may modify a defendant's sentence only when convinced 

that the sentencing judge was clearly mistaken.  State v. Jabbour, 118 N.J. 1, 6 

(1990).   

The aggravating and mitigating factors that a trial court must consider in 

imposing a sentence are set forth in N.J.S.A. 2C:44-1(a) and (b).  It is well-

established that the consideration of aggravating and mitigating factors must be 
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part of the deliberative process.  State v. Dalziel, 182 N.J. 494, 505 (2005); State 

v. Cassady, 198 N.J. 165, 180 (2009).  As our Supreme Court recently stressed, 

trial courts must "explain and make a thorough record of their findings to ensure 

fairness and facilitate review."  State v. Comer, 249 N.J. 359, 404 (2022).  

"Proper sentencing thus requires an explicit and full statement of aggravating 

and mitigating factors and how they are weighed and balanced."  State v. 

McFarlane, 224 N.J. 458, 466 (2016) (quoting State v. Randolph, 210 N.J. 330, 

348 (2012)).  See also State v. Case, 220 N.J. 49, 66 (2014) (citing Fuentes, 217 

N.J. at 73) ("[C]ritical to the sentencing process and appellate review is the need 

for the sentencing court to explain clearly why an aggravating or mitigating 

factor presented by the parties was found or rejected and how the factors were 

balanced to arrive at the sentence.").  When the trial court fails to provide a 

qualitative analysis of the relevant sentencing factors on the record, an appellate 

court may remand for resentencing.  State v. Kruse, 105 N.J. 354, 363 (1987). 

Defendant asserts that while the trial court properly considered that his 

present offense was non-violent and no victims were identified, it failed to 

consider "that [defendant] did not contemplate his conduct would cause harm 

due to the fact that he was in the throes of an ongoing substance abuse issue."  

The record belies that assertion.  
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In assessing mitigating factors one and two, the trial court stated:  

The difficulty I have with some of the proposed 
mitigating factors is that this isn't [defendant's] first go 
around.  And having been through the throes of 
addiction, to say you don't understand the seriousness 
of distribution of large-scale narcotics has on families, 
society, individuals, epidemic in this country of 
overdose, deaths, someone who is in our recovery court 
program, that's difficult to sell this Court on.  So, 
I . . . can't find that you didn't threaten[ ] to cause 
serious harm.  It's a large-scale operation.  I mean, we're 
not talking about somebody with a few bags of heroin 
on the side of the street. . . .  These drugs were going 
somewhere, and they're going to ruin lives and ruin 
families and put more people in these courtrooms.  
That's where those drugs were going. 

And I find [defendant's crime] is well thought 
out.  He knew what was going to happen.  Now, whether 
he wanted it to happen or not may be a different story, 
but he certainly was aware that these drugs were going 
on the – that's how he was making his money.  He 
wasn't using them.  He was selling them, making 
money, 50 plus thousand I think was found in the house 
when it was raided.  So, I really don't find mitigating 
factors 1 or 2 apply. 

 
We agree with the State that this case is distinguishable from the situation 

in State v. Cullen, where mitigating factors one and two applied because the 

defendant possessed a single bag of cocaine.  351 N.J. Super. 505, 511 (App. 

Div. 2002).  We are satisfied the trial court considered competent and credible 

evidence in the record and properly rejected mitigating factors one and two.  See 

Fuentes, 217 N.J. at 70-71.  
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We likewise are unpersuaded by defendant's contention the trial court 

abused its discretion in declining to apply mitigating factor nine.  Defendant 

argues "the trial court erred by improperly minimizing the extent of [his] 

rehabilitation."  Defendant further asserts that the trial court failed to consider 

defendant's "[54] character letters, . . . his sobriety, his gainful employment" at 

the time of his sentence, and that he had "removed himself from the area that 

contributed to his ongoing substance abuse issue."  

The record shows, however, the trial court considered these 

circumstances.  The trial court stated: 

I had the opportunity to read the . . . [54] letters, 
and it's always interesting to me that individuals with 
so much support, especially the letters from family, 
wind up in situation[s] similar to yours.  Probably 
speaks a lot about the strength of drug addiction that 
despite all of these folks surrounding you and available 
to help, it took a knock on your door from the police to 
put an end to it. 

The difficulty I have with some of the proposed 
mitigating factors is that this isn't [defendants] first go 
around. . . . 

. . . . 
I don't find that [defendant's] character is such 

unlikely he would commit another offense.  He 
committed this offense while he was on drug court 
probation, apparently, resulted in his termination, and 
whether that program was a wake up call for him or not, 
I don't know.  We won't know.  I mean, the changes he's 
experienced are relatively short-lived in terms of the 
length of addiction that he suffered from.  He got out of 
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jail a little more than a year ago and has . . . made 
certainly efforts to improve himself.  However, 
[fourteen] months while under supervision of the court 
I don't think provides significant evidence for this 
Court to determine his character and attitude is such 
that he wouldn't commit another offense.  He's 
committed offense while under the supervision of court 
where there are more stringent probationary programs 
designed to address the very specific problems he was 
facing. 
 

The trial court also assessed defendant's participation in the New Jersey 

Recovery Court Program.  We are satisfied the trial court was not "clearly 

mistaken" in its consideration of mitigating factor nine, see Jabbour, 118 N.J. at 

6, and we decline to substitute our judgment.  

Defendant further argues the trial court erred in rejecting mitigating factor 

ten because the court failed to acknowledge "[defendant] was fully compliant 

with his pre-trial monitoring, remained offense free and appeared each and every 

time on time for court."  (Internal quotation marks omitted).  Those arguments 

are unavailing considering the present offense was committed while defendant 

was in the New Jersey Recovery Court Program.  The trial court found:  

I do find there is a risk of another offense.  I 
would hope with the support that I imagine that's going 
to be there when [defendant] gets out that he won't, but, 
clearly from what's before me, there is a risk.  

And there is a need to deter.  There's a need to 
deter [defendant], because he wasn't deterred from his 
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probationary term in recovery court.  That wasn't a big 
enough wake-up call for him. 
 

Again, we see no basis for our intervention with respect to mitigating 

factor ten.  See Fuentes, 217 N.J. at 70-71.  Nor do we find an abuse of discretion 

in the trial court's rejection of mitigating factor eleven.  Defendant argues "the 

trial court should have considered the support that [defendant] provides for the 

individuals in his various communities" including "individuals who have also 

struggled with substance abuse issues."  The trial court stated with respect to 

mitigating factor eleven, "[w]hat is presented here in terms of the work he's 

doing is not such a hardship that I find it to be excessive."  We are satisfied the 

trial court properly considered this circumstance and did not abuse its discretion 

in rejecting this mitigating factor.  See ibid.   

To the extent we have not specifically addressed them, any remaining 

arguments raised by defendant lack sufficient merit to warrant discussion.  R. 

2:11-3(e)(2).  We reiterate that the sentence defendant received comported with 

his plea agreement, which reduced his sentencing exposure from the first-degree 

range to the second-degree range.  See Fuentes, 217 N.J. at 70 ("A sentence 

imposed pursuant to a plea agreement is presumed to be reasonable . . . .").  The 

sentence defendant received in no way shocks the judicial conscience.  Ibid. 

Affirmed.   


