













https://www.fema.gov/glossary/flood-zones
































































West Orange Plaza v. West Orange Township

Docket Nos. 005184-2014, 001416-2015, 006603-2016,

001274-2017, 004505-2018, and 001137-2019

Page -27-

subject property. Cross-examination disclosed that comparable lease 17 is approximately fifty to
sixty miles from the subject property, comparable lease 18 is approximately thirty miles from the
subject property, and comparable lease 20 is approximately forty miles from the subject property.
Thus, the court does not find comparable leases 17, 18, and 20 to be in the subject property’s
market area and competitive with the subject property. Accordingly, the court accords comparable
leases 17, 18, and 20 little weight.

In addition, although comparable lease 21 is within the subject property’s market area, it
was entered into in May 2010, more than three years prior to the earliest valuation date involved
in these proceedings and during the well-documented national economic downturn.>* Moreover,
comparable lease 21 involves the lease of a farmer’s market, not a traditional supermarket. Thus,
comparable lease 21 contains no bakery, no café, and no ovens, like the subject property’s
supermarket. Accordingly, because a three-year period elapsed between the execution of
comparable lease 21 and the earliest valuation date involved in these matters, the court will accord
comparable lease 21 little weight.

For the foregoing reasons, the court finds Plaza’s expert’s adjusted rents for comparable
supermarket leases 19 and 22 the most credible evidence of economic rent for the subject
property’s ground floor supermarket area.

The court’s review of West Orange’s expert’s four comparable supermarket leases

discloses that both the Sparta and Cloister comparable supermarket leases are more than thirty

miles from the subject property. Conversely, the Clifton lease and Newark lease are within twenty

24 See Glenpointe Associates v. Teaneck Twp., 31 N.J. Tax 596, 637 (Tax 2020); Marina Dist.
Development Co., LLC v. City of Atlantic City, 27 N.J. Tax 469, 481 (Tax 2013).
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miles of the subject property. Thus, the court does not find the Sparta and Cloister comparable
supermarket leases to be in the subject property’s market area and competitive with the subject
property. Accordingly, the court will afford the Sparta and Cloister supermarket leases little
weight.

The court finds West Orange’s expert’s adjusted rents for the Clifton and Newark
supermarket leases, the most credible evidence of economic rent for the subject property’s ground
floor supermarket area.

In reviewing and analyzing the four supermarket leases that the court finds are the most
credible evidence of the subject property’s economic rent, the court highlights that Plaza’s expert’s
comparable lease 22 and West Orange’s expert’s Clifton supermarket lease are the identical leases
with identical adjusted rental values. Analyzing the three comparable supermarket leases discloses
the following adjusted rental range: $11.50, $19.80, and $23.30 per square foot, with a mean of
$18.20 per square foot. After considering the execution dates, area leased, and proximity of each
comparable supermarket lease to the subject property, the court rejects Plaza’s expert’s $15.00 per
square foot rent and West Orange’s expert’s $25.00 per square foot rent, for the subject property’s
supermarket ground floor. Rather, the court finds that the evidence presented supports an $18.00
per square foot economic or market rent for the subject property’s supermarket ground floor

comprising 42,430 square feet.

d.  Supermarket - mezzanine

The court finds that the 9,139 square foot mezzanine area in the subject property’s Whole
Foods should be included in determining the subject property’s market value. The court finds that

the May 2005 lease agreement between Plaza and Whole Foods represents the best evidence in the
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marketplace as to whether the subject property’s supermarket mezzanine area would be charged
and assessed a separate rent. Here, the arms-length lease agreement negotiated between Plaza and
Whole Foods attributes rent to the 42,430 square feet of the ground floor and a separate rent to the
mezzanine’s 9,139 square feet.?

Moreover, although Plaza’s expert and West Orange’s expert offered conflicting testimony
and evidence whether the New Jersey marketplace will assess a separate rent to supermarket
mezzanine areas, the court finds the testimony of West Orange’s expert more convincing on this
issue. West Orange’s expert offered credible testimony of other recent leases in northern New
Jersey that assess additional rent to a supermarket mezzanine area. Conversely, Plaza’s expert
offered a lease in southern/central New Jersey that merely defined the leasable area as including
the ground floor, and for which no mezzanine was constructed.

Therefore, affording the greatest weight to the subject property’s lease with Whole Foods,
the court finds that the marketplace will attribute a rent to the subject property’s 9,139 square feet
of supermarket mezzanine area. However, for the reasons expressed above, the court does not find
West Orange’s expert’s concluded rent of $25.00 per square foot for the subject property’s
supermarket and supermarket mezzanine area credible evidence of market rent. Additionally,

because Plaza’s expert opined that no rent should be attributed to the subject property’s 9,139

square foot supermarket mezzanine area, the court record is devoid of any evidence from Plaza’s

25 Testimony was offered during trial that due to its remoteness in time, the Whole Foods rent was
not representative of the subject property’s economic rent, as of the valuation dates involved
herein. However, the court observes that the negotiated rent for the Whole Foods mezzanine area
was 41% less than the negotiated rent for the ground floor area during the first five years of the
lease term. Thus, in ascribing a rent to the mezzanine area, the market attributed an approximately
41% discount to the mezzanine rent from the ground floor rent.
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expert regarding how the market would assign a rent to the mezzanine area. Importantly, however,
the court’s review of Plaza’s lease with Whole Foods demonstrates that a discount of
approximately 41% was applied in the marketplace to the rent attributable to the supermarket’s
mezzanine area compared to that of the supermarket’s ground floor rent. Therefore, the court will
apply a 41% discount to the court’s concluded market rent for the subject property’s supermarket’s
ground floor in arriving at a market or economic rent for the supermarket’s mezzanine area.
Accordingly, the court finds that the evidence presented supports a $10.60 per square foot
economic rent for the subject property’s supermarket mezzanine area, comprising 9,139 square

feet ($18.00 - $7.38 = $10.62).

€. Mid-size/Big Box

This category comprises retail stores in the subject property totaling approximately 49,115
square feet.®

The court’s review of Plaza’s expert’s comparable lease 14 discloses that it was executed
in January 2011, approximately two-and-a-half years prior to any valuation date involved in these
matters. Thus, given the two-and-a-half-year period that elapsed between the execution of
comparable lease 14 and the earliest valuation date involved in these matters, the court does not

find comparable lease 14 credible and probative evidence of the market or economic rent as of any

of the valuation dates involved herein.

26 For reasons expressed later herein, with respect to the Retro Fitness space, the court finds the
testimony of Plaza’s expert more credible. Accordingly, the court includes the Retro Fitness space
in this category of retail area. In addition, with respect to the Mavis Discount Tire Center space,
the court finds the testimony of West Orange’s expert more credible. Accordingly, the court
excludes the Mavis Discount Tire Center from this category of retail area and finds that it should
be characterized as an automotive repair facility and valued in that manner.
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Similarly, the court’s review of West Orange’s expert’s East Hanover lease discloses that
it was executed in February 2011, approximately two-and-a-half years prior to any valuation date
involved in these matters. Thus, given the two-and-a-half-year period that elapsed between the
execution of the East Hanover lease and the earliest valuation date involved in these matters, the
court does not find West Orange’s expert’s East Hanover lease credible and probative evidence of
the market or economic rent as of any of the valuation dates involved herein.

In sum, the court finds Plaza’s expert’s comparable leases 15 and 16, and West Orange’s
expert’s four comparable Livingston leases, and one West Orange lease credible evidence of the
market or economic rent for the mid-size or “Big Box™ retail space.

Analyzing the remaining seven leases discloses the following range of adjusted rents for
the mid-size or “Big Box™ leases: $13.94, $15.00, $15.20, $15.67, $17.49, $17.57, and $20.15.
The median is $15.67 per square foot, and the mean is $16.43 per square foot. After evaluating
the foregoing comparable leases, the court concludes that West Orange’s expert’s concluded
economic or market rent of $16.25 per square foot is reasonable and should be attributed to the
49,115 square feet of mid-size or “Big Box” retail area in the subject property, including the Retro
Fitness space.

f.  Retro Fitness

During trial, testimony was elicited that in or about October 2013, Plaza negotiated a lease
agreement with Retro Fitness for 14,115 square feet. The negotiated rent was $25.00 per square
foot. However, the lease was a modified gross lease, obligating Retro Fitness to pay only a

percentage of real estate taxes and operating costs over the lease’s base year costs. Both experts

opined that net leases are customary in the marketplace.
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To align the Retro Fitness lease with the subject property’s net leases, Plaza’s expert
applied a -25% adjustment to the Retro Fitness rent, making a $6.25 deduction from the $25.00
per square foot rent, to account for the difference in lease terms. As a result, Plaza’s expert
concluded an adjusted rent for the Retro Fitness lease of $18.75 per square foot. In addition,
Plaza’s expert offered testimony that although Retro Fitness has interior improvements different
from the other mid-size retail space, the tenant generally undertakes those improvements at the
tenant’s cost. Accordingly, Plaza’s expert reconciled the adjusted Retro Fitness rent with the other
Mid-size leases to arrive at a concluded rent of $15.00 per square foot for the Retro Fitness space.

Conversely, West Orange’s expert applied a -22% adjustment to the Retro Fitness rent,
making a $5.50 deduction from the $25.00 per square foot rent to account for the difference in
lease terms. West Orange’s expert rounded down his adjusted rent to $18.00 per square foot and
applied it only to the 14,115 square feet occupied by Retro Fitness. However, West Orange’s
expert opined that the Retro Fitness has unique interior improvements and thus should be valued
separately from the mid-size or “Big Box” retail areas.

The court recognizes that the Retro Fitness area contains interior improvements distinct
from other Mid-size or “Big Box” stores. However, the court finds Plaza’s expert’s opinions more
credible on this issue, that the interior improvements are generally undertaken by and at the
tenant’s cost. Thus, the leasable area being delivered for use as a fitness center is both physically
and functionally equivalent to the other Mid-size and “Big Box” stores. Therefore, the court

concludes that the Retro Fitness space should be assigned the rent attributable to the Mid-size or

“Big Box” areas of $16.25 per square foot.
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g.  In-line/General Retail and Verizon single-tenanted stand-alone building

The trial record is replete with testimony and photographic evidence regarding the unique
physical characteristics and attributes of the subject property. Although the center’s upper-tier
retail area and the Verizon Wireless stand-alone building are generally level with Prospect
Avenue, because of the property’s downward sloping topography (from Prospect Avenue toward
the property’s western boundary at Terrace Avenue), the mid-tier stores are approximately one
story below the upper-tier; and the center’s lower-tier stores are approximately two-stories below
the upper-tier, and one-story below the mid-tier. Accordingly, retaining walls and sloping
macadam driveways exist between the upper-tier, mid-tier, and lower-tier to account for the
continuing downward slope and to provide vehicular access throughout the center. However,
because of these topographical challenges, portions of the mid-tier retail area are obscured and
not readily visible; and the lower-tier is almost completely obscured.

In Plaza’s expert’s opinion, the in-line or “General Retail” areas of the subject property’s
center should be similarly valued. Thus, Plaza’s expert examined nine leases in the market area
that he found comparable to the subject property and three of the subject property’s in-line leases
to arrive at a concluded economic or market rent of $40.00 per square foot.

Conversely, West Orange’s expert approached valuation of the in-line or “General Retail”
areas differently. After analyzing the subject property’s rent rolls, West Orange’s expert
concluded that rental rates for the upper-tier retail stores are approximately forty percent higher
than those of the mid-tier retail stores. Moreover, he concluded that rental rates for the upper-tier
retail stores are approximately sixty-six percent higher than those of the lower retail stores. In

West Orange’s expert opinion, the rent disparity is due to their location in the center and less
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desirability of the mid-tier and lower-tier stores compared to the upper-tier stores. Thus, he
reasoned that the market accounted for these physical differences by applying a discount to the
economic rent to the mid-tier and lower-tier in-line stores. Accordingly, after arriving at a market
or economic rent for the upper-tier’s in-line or “General Retail” stores, he applied a forty percent
discount to conclude an economic or market rent for the mid-tier stores. Similarly, in arriving at
a concluded market or economic rent for the subject property’s lower-tier in-line stores, West
Orange’s expert applied a sixty-six percent discount to his concluded economic rent for the upper-
tier retail stores.

Although the court understands West Orange’s expert’s conclusions and recognizes the
effort undertaken to analyze the subject property’s rent rolls, the court finds that examining leases
that, in certain cases date back as far as 1982, does not enable the court to conclude with certainty
that a forty percent or sixty-six percent discount should be applied to calculate the mid-tier and
lower-tier economic or market rent. Based on the court’s review of the subject property’s
photographs, the court agrees with both experts’ observations, that the mid-tier and lower-tier
stores suffer from visibility issues, not present with the upper-tier. However, without a side-by-
side comparison of historical leasing activities on the subject property analyzing similar leasing
periods and the corresponding rents charged amongst the three tiers during a given period, the
court cannot conclude that the discounts applied by West Orange’s expert accurately account for
those physical differences. Accordingly, the court will apply one economic or market rent to all
of the subject property’s in-line/”General Retail” and the Verizon single-tenanted stand-alone

building.
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The in-line/”General Retail” and the Verizon stand-alone building comprises
approximately 25,858 square feet of the center allocated as follows: (i) 11,320 square feet of
subject property’s upper-tier; (ii) 6,371 square feet of the mid-tier; and (iii) 8,167 square feet of
the lower-tier.

The court’s review of Plaza’s expert’s comparable leases 1, 2, 3, 4, 5, 6, 7, 8, 9, and West
Orange’s expert’s six West Orange leases and two West Caldwell leases discloses that each lease
is in a shopping center similarly sized to the subject property, and located within minutes of the
subject property.?” 2 In addition, with the exception of comparable lease 9, all the comparable in-
line leases are in Essex County. Moreover, the court’s review of Plaza’s expert’s subject property
leases, S1, S2, and S3, discloses that they were executed in November 2010, June 2013, and
September 2013. Additionally, S2 and S3 were executed close to the October 1, 2013 valuation
date involved herein. The court further highlights that Plaza’s expert’s comparable subject
property leases S2 and S3 are identical leases to two of West Orange’s expert’s comparable leases.
Therefore, although it is a subject property lease because comparable lease S1 was executed in
November 2010, approximately three years prior to the earliest valuation date involved herein, the
court accords S1 little weight.

Accordingly, the court finds that Plaza’s expert’s comparable leases 1,2, 3,4,5,6,7, 8,9,

S2, and S3, and West Orange’s expert’s six West Orange leases and two West Caldwell leases,

represent comparable in-line retail store leases in the West Orange marketplace. Analyzing the

27 Plaza’s expert’s comparable lease 9 is the most distant, in Clifton, New Jersey, less than twenty
miles from the subject property.

28 Cross-examination disclosed that the verification source of Plaza’s expert’s information for
comparable leases 1, 2, 3, 4, 5, and 6 were rent rolls.
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foregoing leases discloses the following range of adjusted rents: $18.66, $20.00, $22.00, $24.00,
$24.48, $24.76, $27.50, $29.45, $31.75, $32.47, $33.00, $33.16, $34.20, $35.00, $36.06, $35.12,
$36.76, $49.99, and $50.00.%° The mean for the foregoing leases is $31.49 per square foot. After
evaluating the foregoing comparable leases, the court finds that an economic or market rent of
$32.00 per square foot is reasonable and supported by the evidence and should be attributed to the
subject property’s 33,483 square feet of in-line retail area and the Verizon single-tenanted stand-

alone building, as of each valuation date.

h. Mavis Discount Tire Center

The court finds the testimony of West Orange’s expert more credible with respect to the
valuation of the Mavis Discount Tire Center single-tenanted stand-alone building. Although the
building contains a retail component, photographs demonstrate that the building principally
comprises an automotive repair facility with approximately five automobile service bays. Thus,
Plaza’s expert’s valuation of the Mavis Discount Tire Center, as a mid-size retail store, does not
accurately depict the most maximally productive use, as of each valuation date. Therefore, the
court finds West Orange’s expert opined economic or market rent of $25.45 per square foot is
reasonable and supported by the evidence. Accordingly, the court will attribute a $25.45 per square
foot market or economic rent to the 7,625 square foot Mavis Discount Tire Center single-tenanted
stand-alone building.

B. Vacancy and collection loss

Plaza’s expert examined the subject property’s historical vacancy rates and generated a

22 The court highlights that the rent reported by Plaza’s expert for two of the subject property
leases, S2 and S3, was $49.99 and $36.76 per square foot. However, West Orange’s expert
reported the rent for the same leases as $50.00 and $35.00 per square foot.
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vacancy study utilizing CoStar, analyzing thirty-four retail buildings within a ten-mile radius of
the subject property. According to Plaza’s expert, the subject property experienced the following
vacancy rates: (i) 22.2%, in 2013; (ii) 0%, in 2014; (iii) 1.7%, in 2015; (iv) 21.4%, in 2016; (v)
0.5%,1n 2017; and (vi) 0.5% in 2018. Moreover, Plaza’s expert’s vacancy study disclosed vacancy
rates amongst the thirty-four retail buildings surveyed of: (i) 4%, 3™ Quarter 2013; (ii) 6%, 3™
Quarter 2014; (iii) 3.3%, 3™ Quarter 2015; (iv) 1.9%, 3™ Quarter 2016; (v) 5.2%, 3 Quarter 2017;
and (vi) 6.6%, 3™ Quarter 2018.3° Accordingly, Plaza’s expert opined a stabilized vacancy and
collection loss factor of 5% should be applied for the 2014 to 2017 tax years, and a stabilized
vacancy and collection loss factor of 15% should be applied for the 2018 and 2019 tax years.
Similarly, West Orange’s expert reviewed the subject property’s vacancy rates. In
addition, he reviewed Avison Young Real Estate Advisory Group vacancy reports and Real Estate
Information Services (“REIS”) vacancy reports for neighborhood and community shopping
centers in the Essex County retail submarket area. According to West Orange’s expert, the subject
property experienced the following vacancy rates: (i) 3.21%, in 2014; (ii) 1.16%, in 2015; (iii)
1.72%, in 2016; and (v) 0.0% in 2018.3' In addition, according to West Orange’s expert, the
Avison Young data revealed the following retail vacancy rates: (i) 5.80%, 3™ Quarter 2014; (ii)
5.50%, 3™ Quarter 2015; (iii) 5.10%, 3™ Quarter 2016; (iv) 5.30%, 3" Quarter 2017; and (V)
5.40%, 3" Quarter 2018. The REIS vacancy report disclosed the following retail vacancy rates:

(i) 6.50%, in 2015; (ii) 7.90%, in 2016; (iii) 6.90%, in 2017; and (iv) 9.10%, in 2018. Accordingly,

30" The CoStar report delineating the thirty-four properties surveyed was not annexed to Plaza’s
expert’s appraisal report.

31" West Orange’s expert explained that he did not have the subject property’s 2013, 2017, and
2018 rent rolls and only partial leases and lease abstracts for 2014, 2015, 2016, and 2018.
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West Orange’s expert opined a stabilized vacancy and collection loss factor of 5% for the 2014 to
2019 tax years.

The court’s own review of the subject property’s historical vacancy rates discloses that
vacancy and collection loss has been minimized, resulting in vacancy rates generally below five
percent. In addition, the CoStar report commissioned by Plaza’s expert demonstrates that the total
percent vacant of shopping centers within a ten-mile radius of the subject property has increased
from 1.9% in the 4™ Quarter 2013 to 6.9% in the 4™ Quarter 2018. Moreover, the court’s review
of the Avison Young “Monthly Data” reveals the following annually reported vacancy rates and
vacancy trends for neighborhood and community shopping centers in the Essex County submarket:
(1) 6.5%, in 2014; (ii) 7.9%, in 2015; (iii) 6.9%, in 2016; and (iv) 9.1%, in 2017. Moreover, the
Avison Young Monthly Data reveals 3™ Quarter 2018 vacancy rates of 8.5%.

After considering the experts’ testimony and reviewing the above data and information, the
court finds that a vacancy and collection loss factor of 6% is supported by the data and trial
testimony and should be applied to the subject property as of the October 1, 2013, October 1, 2014,
October 1, 2015, and October 1, 2016 valuation dates; and a vacancy and collection loss factor of
9% is supported by the data and trial testimony and should be applied to the subject property as of
the October 1, 2017, and October 1, 2018 valuation dates.

C. Stabilization

Once economic or market rent, and vacancy and collection loss has been determined, the
appraiser must discern the stabilized expenses to be applied to the Effective Gross Income.

Stabilization “involves elimination of abnormalities or any additional transitory conditions from

stated income or expenses to reflect conditions that are expected to continue over the economic
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life of the property.” First Republic Corp. of America, 16 N.J. Tax at 579 (Tax 1997) (citing The

Dictionary of Real Estate Appraisal, 344-45 (3™ ed. 1993)). Consistent with that principle, under

the income capitalization approach, the appraiser must perform a “comprehensive analysis of the

annual expenses” and income of the property being appraised. The Appraisal of Real Estate, at

453. As part of that analysis the appraiser will prepare a reconstructed operating statement to
“reflect the potential future performance of a property, considering the historical income and

expenses of an investment property.” Ibid. See also Parkway Village Apartments Co., 8 N.J. Tax

at 444 (concluding that “[i]t is clear that an appraiser's function is to reconstruct a yearly pattern
of expenses . . . Expenses vary from year to year, and it is important to review operating statements
for three or more years in order to determine whether certain expenses are typical or atypical.”).
Through an examination and analysis of the property’s historical income and expense data, when
measured against comparable properties in the market, an appraiser can discern the potential future
performance of the property over its economic life.

However, no static rule can be applied when determining whether certain conditions will
persist over a property’s economic life. An appraiser must consider each project on a case-by-case
basis and analyze the property’s historical income and expenses against marketplace norms. When
evidence discloses that a property’s actual expenses are outside that of acceptable norms, an

adjustment must be fashioned to fit the “well-managed” standard. Equitable Life Assur. Soc'y of

U.S. v. Secaucus Twp., 16 N.J. Tax 463, 467 (App. Div. 1996). Therefore, in fashioning a

reconstructed operating statement, an appraiser should rely on marketplace norms and those
income and expenses that the evidence dictates will reasonably continue over a property’s

economic life and reject those that may be irregular, erratic, uncharacteristic, and not typical in the
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industry.

1. Operating expenses and reserves

The experts’ opinions regarding the stabilized operating expenses (management fees, real
estate commissions, and structural reserves) to be applied to the subject property’s Effective Gross
Income were not very disparate.

Plaza’s expert reasoned that management fees in shopping centers like the subject property
range from 3% to 7% of Effective Gross Income. Accordingly, Plaza’s expert concluded that
given the size of the subject property’s shopping center and the number of tenants located therein,
a 3.5% management fee was appropriate. Conversely, West Orange’s expert opined that a 5%
management fee was reasonable for the subject property.

Based on Plaza’s expert’s survey of local real estate brokers, he found that leasing
commissions for shopping centers are 5% of the aggregate rent. However, because he found that
many tenants will renew their leases without the imposition of a leasing commission, Plaza’s
expert opined that a leasing commission expense of 3.75% of Effective Gross Income was
reasonable. West Orange’s expert similarly surveyed local commercial real estate brokers, finding
that commissions should be estimated at 5% of the aggregate rent. Thus, West orange’s expert
opined that a leasing commission expense of 5% should be applied.

Finally, Plaza’s expert opined that nationally, structural reserves in shopping centers like
the subject property range from $0.10 to $0.50 per square foot. Thus, he opined that a structural
reserve allowance of $0.35 per square foot of gross building area, or $99,380, should be applied

for anticipated structural repairs to the subject property.>?> Plaza’s expert’s proposed structural

32 Based on Plaza’s expert’s concluded gross leasable area of 283,944 square feet.
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reserve allowance amounted to between 2.92% to 3.26% of estimated Effective Gross Income.
Conversely, West Orange’s expert opined that a reserve for structural and other repairs required
by the landlord of 2% of Effective Gross Income should be applied.>*

In sum, the experts stabilized operating expenses are reasonable and very similar. Here,
Plaza’s expert opined a 3.5% management fee, and West Orange’s expert opined a 5%
management fee. The court finds that a 4% management fee is reasonable in the marketplace.
Plaza’s expert opined that a stabilized expense for leasing commissions of 3.75% is appropriate,
while West Orange’s expert opined that 5% is appropriate. The court finds that a 3.75% stabilized
expense for leasing commissions is reasonable in the marketplace. Plaza’s expert opined a reserve
and maintenance allowance of $0.35 per square foot, or between 2.92% to 3.26% of his estimated
Effective Gross Income. West Orange’s expert opined structural and other reserves of 2% of
Effective Gross Income. The court finds that a reserve for structural repairs and maintenance of
2% of Effective Gross Income is reasonable in the marketplace.

Accordingly, the court will apply a 4.0% management fee, a 3.75% leasing commission,

and 2.0% structural repair and maintenance reserve allowance of Effective Gross Income.
p

2. Tenant improvement allowance

In “certain real estate markets, space is rented to a new tenant only after substantial interior

b

improvements are made.” Hull Junction Holding Corp., 16 N.J. Tax at 106 (quoting Appraisal

Institute, The Appraisal of Real Estate, 450 (10" ed. 1992)). When these improvements are

incurred at the landlord’s expense and are necessary to realize market rent, they are referred to as

33 West Orange’s expert broke down the calculation in his reconstructed operating statements as
1% for structural repairs and 1% for reserves.

_@- ENSURING
iii ADA SR .59



West Orange Plaza v. West Orange Township

Docket Nos. 005184-2014, 001416-2015, 006603-2016,
001274-2017, 004505-2018, and 001137-2019

Page -42-

tenant improvement allowances. Generally, the cost of these allowances is built into the rental

rate and amortized by the landlord over the lease term. The Appraisal of Real Estate, at 474.

Here, Plaza’s expert explained that following the 2008 economic recession, the retail
market was “structurally changed,” requiring landlords of retail stores to furnish tenant
improvement allowances to entice new tenants. Thus, Plaza’s expert opined that tenant
improvement allowances were customary in the subject property’s market area during each of the
valuation dates involved herein. In Plaza’s expert’s opinion, tenant improvement allowances range
from $10 to $20 per square foot depending on whether the space is newly occupied or is being
refitted after a previous tenant has vacated. In Plaza’s expert’s opinion, tenant improvement
alterations generally have a ten-year life expectancy. Accordingly, Plaza’s expert assumed a
“conservative” $10.00 per square foot tenant improvement allowance expenditure, and an annual
expense allowance of $1.00 per square foot, per year, for the subject property’s gross leasable area.

Conversely, West Orange’s expert concluded that a tenant improvement allowance was not
warranted based on his review of the subject property’s leases and the marketplace. However,
effective cross-examination revealed that several leases relied on by West Orange’s expert
afforded tenant improvement allowances. Moreover, cross-examination further revealed that West
Orange’s expert did not possess several comparable leases or the landlord’s work letters attached
to leases in his possession. Thus, the court finds West Orange’s expert’s testimony that the retail
marketplace does not support a tenant improvement allowance less credible.

Accordingly, the court accepts Plaza’s expert’s concluded $1.00 per square foot, per year,
expense for tenant improvement allowances. However, the court highlights that no testimony was

offered during trial with respect to the tenant improvement allowance that would be afforded to
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the 102,912 square feet of basement area or 9,139 square feet of mezzanine area. Although Plaza’s
expert offered credible testimony that tenant improvement allowances range from $10 to $20 per
square foot for ground floor retail space, no evidence was offered regarding what, if any, tenant
improvement allowance would be afforded for partially finished basement space and mezzanine
space having limited, if any, retail uses. Moreover, under his reconstructed operating statement,
Plaza’s expert did not apply a tenant improvement allowance to the 9,139 square feet of
supermarket’s mezzanine area. Therefore, the court will apply the $1.00 per square foot, per year,
expense for tenant improvements to the subject property’s 181,028 square feet of ground floor area
(293,079 - 102,912 — 9,139 = 181,028 square feet).
3. Capitalization

The direct capitalization technique is used “to convert an estimate of a single year’s income

expectancy into an indication of value in one direct step, either by dividing the net income estimate

by an appropriate capitalization rate or by multiplying the income estimate by an appropriate

factor.” The Appraisal of Real Estate, at 491; Hull Junction Holding Corp., 16 N.J. Tax at 80-81.

Thus, the capitalization rate is the device that converts a property’s Net Operating Income into an
estimate of value.

Here, in deriving their capitalization rates, Plaza’s expert and West Orange’s expert
undertook a review of data, including investor surveys and published capitalization rates, but

primarily relied on the Band of Investment technique.** The Band of Investment technique “is a

3% “[T]he Tax Court has accepted, and the Supreme Court has sanctioned, the use of data collected

and published by the American Council of Life Insurance.” Hull Junction Holding Corp., 16 N.J.
Tax at 82-83. “Relevant data is also collected and published by . . . Korpacz [PWC] Real Estate
Investor Survey.” Id. at 83. By scrutinizing and “analyzing this data in toto, the court can make a
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form of ‘direct capitalization’ which is used ‘to convert a single year’s income estimate into a

value indication.” The technique includes both a mortgage and an equity component.” Hull

Junction Holding Corp., 16 N.J. Tax. at 80-81 (quoting Appraisal Institute, The Appraisal of Real

Estate, 467 (10" ed 1992)). When employing the “Band of Investment technique, it is incumbent
upon the appraiser to support the various components of the capitalization rate analysis by
furnishing ‘reliable market data . . . to the court as the basis for the expert’s opinion so that the

court may evaluate the opinion.”” Id. at 82 (quoting Glen Wall Assocs., 99 N.J. 265, 279-80

(1985)).

Plaza’s expert consulted PWC/Korpacz Real Estate surveys, American Council of Life
Insurers (“ACLI”) Investment Bulletins, and RealtyRates.com to derive his mortgage interest
rates, loan-to-value ratios, amortization terms, and equity dividend rates.

Similarly, West Orange’s expert conferred with a local banking institution, and consulted
American Council of Life Insurers (“ACLI”) bulletins, Real Estate Research Corporation
(“RERC”), and PWC/Korpacz Real Estate surveys, and Federal Reserve 10-year and 30-year
treasury yields to derive his mortgage interest rates, loan-to-value ratios, amortization terms, and
equity dividend rates.

After reviewing that data and information, Plaza’s expert concluded the following
capitalization rates: (i) 7.01%, as of October 1, 2013 (4.75% interest rate, 75% loan-to-value ratio,
25-year amortization, and 7.50% equity dividend rate); (ii) 6.99%, as of October 1, 2014 (4.70%

interest rate, 75% loan-to-value ratio, 25-year amortization, and 7.50% equity dividend rate); (iii)

reasoned determination as to the accuracy and reliability of the mortgage interest rates, mortgage
constants, loan-to-value ratios, and equity dividend rates used by the appraisers.” Ibid.
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6.99%, as of October 1, 2015 (4.70% interest rate, 75% loan-to-value ratio, 25-year amortization,
and 7.50% equity dividend rate); (iv) 6.83%, as of October 1, 2016 (4.40% interest rate, 75% loan-
to-value ratio, 25-year amortization, and 7.50% equity dividend rate); (v) 7.01%, as of October 1,
2017 (4.75% interest rate, 75% loan-to-value ratio, 25-year amortization, and 7.50% equity
dividend rate); and (vi) 7.27%, as of October 1, 2018 (5.25% interest rate, 75% loan-to-value ratio,
25-year amortization, and 7.50% equity dividend rate).

Conversely, West Orange’s expert concluded the following capitalization rates: (i) 5.95%,
as of October 1, 2013 (4.00% interest rate, 75% loan-to-value ratio, 30-year amortization, and
6.69% equity dividend rate); (ii) 6.0%, as of October 1, 2014 (4.25% interest rate, 75% loan-to-
value ratio, 30-year amortization, and 6.27% equity dividend rate); (iii) 5.7%, as of October 1,
2015 (4.00% interest rate, 75% loan-to-value ratio, 30-year amortization, and 5.60% equity
dividend rate); (iv) 5.8%, as of October 1, 2016 (4.25% interest rate, 75% loan-to-value ratio, 30-
year amortization, and 5.46% equity dividend rate); (v) 6.0%, as of October 1, 2017 (4.375%
interest rate, 75% loan-to-value ratio, 30-year amortization, and 6.105% equity dividend rate); and
(vi) 6.15%, as of October 1, 2018 (4.375% interest rate, 75% loan-to-value ratio, 30-year
amortization, and 6.65% equity dividend rate).

The court’s own review and analysis of the above information disclosed that: (i) as of the
October 1, 2013 valuation date, retail property loans were 4.20% to 5.44%, and loan-to-value ratios
were 49.27% to 75%; (ii) as of the October 1, 2014 valuation date, retail property loans were 4.08%
to 5.88%, and loan-to-value ratios of 59.35% to 75%; (iii) as of the October 1, 2015 valuation date,

retail property loans were 3.89% to 5.79%, and loan-to-value ratios of 57.93% to 75%; (iv) as of

the October 1, 2016 valuation date, retail property loans were 3.50% to 5.52%, and loan-to-value

_@- ENSURING
iii ADA SR .59














https://advance.lexis.com/document/?pdmfid=1000516&crid=54a10ae1-d873-44e4-81c1-4519cb4d8ca0&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5D6M-28X0-004F-J4XT-00000-00&pdpinpoint=_a&pdcontentcomponentid=9077&pddoctitle=N.J.S.A.+54%3A1-35a(a)&ecomp=qk9g&prid=a2065c69-8741-4133-80d3-db8a727a77d5
https://advance.lexis.com/document/?pdmfid=1000516&crid=54a10ae1-d873-44e4-81c1-4519cb4d8ca0&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5D6M-28X0-004F-J4XT-00000-00&pdpinpoint=_a&pdcontentcomponentid=9077&pddoctitle=N.J.S.A.+54%3A1-35a(a)&ecomp=qk9g&prid=a2065c69-8741-4133-80d3-db8a727a77d5







West Orange Plaza v. West Orange Township

Docket Nos. 005184-2014, 001416-2015, 006603-2016,

001274-2017, 004505-2018, and 001137-2019

Page -52-

level range. Consequently, the subject property’s assessment calculation for the 2019 tax year is:
$46,400,000 x 8774 = $40,711,000 [ROUNDED]

Accordingly, a judgment establishing the local property tax assessment for the subject

property for tax year 2019 will be entered as follows:

Block 152.01, Lot 1445 Block 152.01, Lot 1445.05

Land $ 7,499,900 Land $456,300
Improvement $32,559,100 Improvement $195.,700
Total $40,059,000 Total $652,000

Contemporaneously with the issuance of this opinion, the court is entering the above-
referenced judgments.

Very truly yours,

Hon. Joshua D. Novin, J.T.C.
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