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SuUPREME COURT OF NEwW JERSEY

RICHARD J. HUGHES JusTICE COMPLEX
PosT OFFICE Box 023
TRENTON, N.J, O8625-0023

STUART RABNER
CHIEF JUSTICE

June 19, 2017

Hon. Philip S. Carchman, Chair

Presiding Judge Appellate Division, Ret., Recall
Mercer County Civil Courthouse

175 South Broad Street

Trenton, NJ 08650

Re: Supreme Court Working Group on Private Citizen
Complaints in the Municipal Courts
Pl -
Dear Judgg@a’r@man:

Thank you for agreeing to chair the Supreme Court Working Group on Private
Citizen Complaints in the Municipal Courts. The roster of the full Working Group
is enclosed.

New Jersey’'s Part Ill and Part VIl Rules of Court have long provided private
citizens the ability to file criminal and lesser complaints directly with a municipal court.
The rules specifically require that municipal courts accept for filing all private citizen
complaints and then determine whether probable cause exists to issue these
complaints. Under our current rules, private citizens may file a complaint against
anyone, including their neighbor, spouse or a family member, against a police officer,
or, as we have seen recently, against elected government officials. The rules provide
no limitations regarding what types of charges can be levied or against what
individuals. In contrast to the law enforcement process for filing complaints, for citizen
complaints no independent law enforcement investigation is conducted, nor is there a
mechanism for prosecutor screening. The result is that the probable cause decision
rendered by the judicial official is based solely on the limited information provided by
and the credibility of the citizen complainant.

| am asking that the Working Group undertake a comprehensive review of the
current rules and procedures involved in filing and issuing private citizen complaints.
The Working Group's review should include, but need not be limited to, the following
specific questions: (1) whether private citizen complaints should continue to be



accepted by our municipal courts; (2) whether limitations should be placed on the types
of matters for which a private citizen complaint can be filed and/or against whom; (3)
whether some form of screening, either by law enforcement or some other form, should
be required prior to a judicial official making a probable cause determination.

My hope is that the Working Group will be able to prepare and provide me with a
report on its findings and recommendations within four months. Pearl Ann Hendrix,
Esq., from the AOC's Municipal Court Services Division, will serve as staff to the
Working Group. Either Judge Carchman or Ms. Hendrix will be in touch with you very
soon to schedule an organizational meeting.

Thank you again for agreeing to participate on this important initiative.

Very truly yours,

S

Stuart Rabner

Enclosure: (roster)
cc. Hon. Glenn A. Grant, Acting Administrative Director
Steven D. Bonville, Chief of Staff
Jennifer M. Perez, Director, Trial Court Services
Steven Somogyi, Assistant Director, Municipal Court Services Division
Ann Marie Fleury, Special Assistant
Melaney S. Payne, Special Assistant
Pearl Ann E. Hendrix, Committee Staff
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Bulletin Letter #170 Page 2

TAKING COMPLAINTS

The Supreme Court has indicated that when a private citizen wishes to file
a formal criminal complaint the complaint should be accepted in every instance. A
summons rather than a warrant should be issued when there is no necessity for an
arrest and there is reason to believe the defendant will appear in response to a
summons, R.3:3-1(a). This policy should be followed by the judge as well as the court
clerk and police officers authorized by N.J.5.2A:8-27 to take complaints. If the complaint
is frivolous or the facts alleged do not constitute a violation of the law, the judge may
dismiss the complaint on motion or after hearing the matter in open court.

If the offense charged may constitute a neighborhood or domestic dispute,

but may not violate a statute or ordinance, a notice in lieu of complaint may be issued in
accordance with R.7:3-2.

LR B B X

DISPOSITION OF UNCLAIMED CASH BAIL

If a case has been finally concluded and refund of bail is in order and the
court cannot locate the person who posted the bail in order to refund the bail to him, the
court should pay the bail to the municipal treasurer by a separate check with an
accompanying letter of explanation, keeping a copy of the letter in the court file. If the
person who posted the bail is subsequently located, the court may then order the
municipality to make refund.

* ok ok ok k K

EXTENSION FOR CERTAIN PENNSYLVANIA REGISTRATIONS

Notice has been received that Pennsylvania license plates scheduled to
expire March 31, 1970, have been extended to midnight May 31, 1970. The extension
applies to the following class of vehicles:

1. Passenger 5. Motor Vehicle, Motorcycle,
2. Suburban Tractor Dealers and

3. Motorcycle Miscellaneous Motor Vehicle
4, _Farm and Industrial Tractor Business

Enforcement agencies have received notice of this extension. The foregoing is for your
information in the event a complaint is filed in your court involving an expired
Pennsylvania registration.

k kkkhNh
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STATE OF NEW JERSEY, PLAINTIFF-RESPONDENT, v. MARIE D. ROSS,
DEFENDANT-APPELLANT

A-3049-80-T4

Superior Court of New Jersey, Appellate Division

189 N.J. Super. 67; 458 A.2d 1299; 1983 N.J. Super. LEXIS 815

March 1, 1983, Submitted
March 14, 1983, Decided

SUBSEQUENT HISTORY: Certification denied by
State v. Ross, 95 N.J. 197, 470 A.2d 419, 1983 N.J.
LEXIS 3337 (1983)

PRIOR HISTORY: [***1] On appeal from the
Superior Court, Law Division, Essex County.

COUNSEL.: Appellant filed a pro se brief.

Irwin I. Kimmelman, Attorney General of New Jersey,
attorney for the respondent (George L. Schneider, Essex
County Prosecutor, of counsel; Olivia Belfatto, Assistant
Essex County Prosecutor, on the letter brief).

JUDGES: Michels, Pressler and Trautwein. The opin-
ion of the court was delivered by Pressler, J.A.D.

OPINION BY: PRESSLER

OPINION

[*69] [**1300] Defendant Marie D. Ross ap-
peals from her conviction by the Law Division on a trial
de novo of two violations of the noise [*70] control
ordinance of the Town of Belleville. * We reverse the
convictions because of the egregious irregularities at-
tending the municipal court process.

1 Apparently because of a disqualification by
the municipal court judge of Belleville, the matter
was heard by the municipal court judge of
Bloomfield. Although appellant's pro se appen-
dix includes the text of the provision of the
Belleville ordinance which she was charged with
violating, the State's appendix provides the text of
the Bloomfield noise ordinance, the significance
of which we fail to perceive. Presenting the

court with an ordinance of the wrong municipali-
ty did not facilitate our review of this matter and
is only the last of the procedural anomalies in a
proceeding fraught with procedural anomalies
from the moment the complaint was taken.

[***2] Defendant Ross and her family are next
door neighbors of the Montagna family. It appears that
a considerable degree of hostility had developed between
the families for some months prior to the episode here in
question because of the Ross' ownership of several Ger-
man Shepherd dogs who were regularly let outdoors in
the late night and early morning hours and who, by their
loud and persistent barking, disturbed the peace of the
neighborhood and frequently awoke sleeping members
of the Montagna family. On the night of July 27, 1980
these hostilities apparently exploded when, so it was
variously alleged, the adult Montagnas again complained
to defendant's husband, who was outdoors with the dogs.
Apparently some sort of fracas, at least verbal and per-
haps physical, ensued, and ultimately various members
of the two families signed complaints against each other
in the Belleville municipal court charging each other
with a variety of minor offenses.

[**1301] Among the plethora of complaints then
filed, and apparently thereafter filed as the interfamily
enmities escalated, are the two here in issue charging
defendant with violations of the Belleville noise control
ordinance prohibiting [***3] "the keeping of any ani-
mal or bird which by causing frequent or long continued
noise shall disturb the comfort or repose of any person in
the vicinity." One complaint was sworn to by Frank
Montagna and the other by his wife Rita Montagna.
Each charged defendant [*71] with the identical con-
duct allegedly constituting a violation of the ordinance,
namely, "allowing her dogs to continually bark disturb-
ing the entire Montagna family” on July 27, 1980 at



11:15 P.M. Each was captioned in the name of the re-
spective complainant versus defendant. A summons
was issued on each of the complaints. Inexplicably,
both summonses were issued over the signature of the
respective complaining witness. Neither was signed or
issued by a judicial officer, court clerk, deputy court
clerk or even a police officer.

Ultimately a trial was conducted in the Bloomfield
Municipal Court, and defendant was convicted on both
complaints.  Sentence, although not specifically pro-
nounced, was suspended. Defendant then appealed to
the Law Division de novo and on the record pursuant to
R. 3:23-8. After hearing oral argument from defendant,
who appeared pro se, and from the prosecutor, the Law
Division [***4] judge affirmed the convictions on the
ground that

I find there's proof upon which the
[municipal] judge could have based his
and did base his decision to find you
guilty. It's not for me to find you guilty.
It's not for me to substitute my judgment
for that of [the municipal judge].

On her appeal to this court defendant argues first
that she was denied a fair and impartial trial by reason of
"ex-parte communications” between the municipal court
judge and the complaining witness. It appears, however,
that the communications to which she refers consisted of
a colloquy on the record between the judge and the com-
plaining witness on a scheduled trial date on which no
member of the Ross family appeared despite proper noti-
fication. The colloquy did not materially concern the
merits of the pending complaints and was altogether un-
exceptionable. There is no merit either in this issue or
in the second issue raised by defendant, namely, the
claim that she was denied the right to present witnesses
in her behalf. That claim apparently derives from the
municipal court judge's witness sequestration order.
Our review of the record persuades us, however, that
there was no impingement [***5] on defendant's right
to fully present her defense.

[*72] The last of the issues defendant raises does,
however, have substantial merit and the prosecutor so
concedes. The issuance of two separate complaints and
the separate convictions on each constituted an obvious
violation of the constitutional guarantee against double
jeopardy. There was clearly only one offense here in-
volved and only a single violation of the ordinance, to
wit, permitting the dogs to bark at 11:15 P.M. on July 27,
1980. That single offense is not multipliable by the
number of people disturbed by the barking dogs. That is

fundamental, and the State accordingly urges the dismis-
sal of one of the complaints.

We cannot, however, sustain either of the convic-
tions because of an even more basic defect in the pro-
ceedings, not raised by the parties. In our view, the is-
suance of the summonses here by the complaining wit-
nesses constitutes so egregious a violation of the under-
lying principles of proper practice as to require the re-
versal of both convictions.

To begin with, we are constrained to point out that
the proceedings here were quasi-criminal in nature.
That fundamental predicate of these proceedings [***6]
appears to have been entirely overlooked in its institu-
tion, [**1302] first in the improper captioning of the
complaints and summonses in the names of the respec-
tive complaining witnesses as plaintiffs and then, even
more appallingly, in the issuance of the summonses on
the authority of the complaining witnesses. 2

2 At the foot of the form of complaint is the
following printed statement: "The undersigned
states that he has just and reasonable grounds to
believe and does believe that the person named
above committed the offense(s) herein set forth
contrary to law." Immediately below this legend
is a signature line under which this instruction is
printed: "Signature and identification of Officer
(to be signed when issuing summons)™ The sig-
nature line was signed by the complaining wit-
ness who thereafter also signed as the complain-
ing witness. The accompanying form of summons
bears at its foot this legend "You are notified that
the undersigned will file a complaint in this court
charging you with the offense(s) set forth above.
The instruction under the signature line thereafter
provided also reads "Signature and identification
of Officer." The complaining witness signed on
this line as well.

[***7]

[*73] Because of the nature of the proceedings
here, process was required generally to conform to the
requirements applicable to indictable offenses. See R.
7:3-1. Among those requirements is the mandate that
process issue only by a judge or clerk or deputy clerk of
his court and only if the official issuing process is satis-
fied from the complaint that there is probable cause to
believe that defendant has committed an offense. R.
3:3-1(a), 3:3-2. In lieu of the primary process of a war-
rant, a summons may issue if the official is satisfied that
the accused will appear in response thereto and none of
the other warrant-mandating criteria of R. 3:3-1(b) is
present. The only modification in this procedure in re-
spect of nonindictable criminal offenses within the mu-



nicipal court jurisdiction is the authorization of R.
7:3-1(b), permitting a summons to be issued by a law
enforcement officer where the Administrative Director of
the Courts has prescribed the form of summons and
complaint.

The limitation of the issuing authority to a judicial
officer in the case of a warrant is a matter of constitu-
tional imperative imposed by the Fourth Amendment,
which prohibits [***8] either the arrest of the person or
the seizure of property except on probable cause sup-
ported by oath or affirmation. It is also well-settled
constitutional doctrine that the prerequisite probable
cause determination must be made by an impartial and
neutral judicial officer, including the court clerk or dep-
uty clerk but excluding, obviously, a person who, be-
cause of his status, has an interest or bias in the matter.
See Wong Sun v. United States, 371 U.S. 471, 83 S.Ct.
407, 9 L.Ed.2d 441 (1963); State v. Ruotolo, 52 N.J. 508
(1968). Accordingly, a warrant issued by, for example, a
police officer is constitutionally defective.

The matter is somewhat different in the case of a
summons because of its qualitatively different conse-
quence vis-a-vis deprivation of freedom. A summons in
lieu of warrant is [*74] not, however, without conse-
guence since it initiates the criminal process, compels
appearance to answer the complaint, and may lead to the
routine issuance of an arrest warrant upon the failure of
appearance. * R. 3:3-1. While it is evidently the lesser
consequential significance of a summons and the lesser
consequence of matters within municipal [***9] court
dispositional jurisdiction which justify the law enforce-
ment officer exception of R. 7:3-1(b), it is the neverthe-
less grave import of the summons, in the structure of the
criminal justice process, which requires that a probable
cause determination be made as the prerequisite for its
issuance as well and which also requires a strict con-
struction of R. 7:3-1(b) to the end that an appropriate
neutral official make that determination. For the deter-
mination to be made by the complaining witness and for
the summons to be issued over his signature is funda-
mentally offensive [**1303] to the most elementary
notions of due process, violates the spirit if not the letter
of the Fourth Amendment, and is a blatant and intolera-

ble violation of our rules of practice. The criminal and
quasi-criminal system is neither designed nor intended to
provide a vehicle for the raising and settlement of purely
private disputes. The process here, therefore, constitut-
ed a subversion of the basic distinction between criminal
and civil justice.

3 We note that upon defendant's failure to ap-
pear at the scheduled hearing, heretofore adverted
to, a bench warrant for her arrest was in fact is-
sued.

[***10] We are not unaware of the provision of R.
3:23-8(c), which provides that the taking of a de novo
appeal to the Law Division "shall operate as a waiver of
all defects in the record including any defect in, or the
absence of, any process . . . ." It is also well settled,
however, that the waiver does not apply in respect of
defects of a constitutional or jurisdictional nature. See,
e.g., State v. Barnes, 84 N.J. 362 (1980); State v. Gilles-
pie, 100 N.J. Super. 71, 85 (App.Div.1968), certif. den.
51 N.J. 274 (1968); State v. O'Keefe, 135 N.J. Super. 430
(Cty.Ct.1975); Cranford Tp. v. Errico, 94 N.J. Super.
395 (Cty.Ct.1967). We [*75] regard the nature of the
defect here as one of such substantial magnitude as to
compel the inapplicability of the waiver rule.

Although we reverse the convictions on the forego-
ing ground, we deem ourselves obliged to comment on
another serious error in these proceedings stemming
from the Law Division judge's fundamental misappre-
hension of his function. A trial de novo by definition
requires the trier to make his own findings of fact. He
need, furthermore, give only due, although not neces-
sarily controlling, [***11] regard to the opportunity of
the municipal court judge to judge the credibility of the
witnesses. His is not the appellate function governed by
the substantial evidence rule but rather an independent
fact-finding function in respect of defendant's guilt or
innocence. See, e.g., State v. States, 44 N.J. 285, 293
(1965); State v. Johnson, 42 N.J. 146, 157 (1964).

The convictions appealed from are reversed, the
complaints against defendant dismissed and the sum-
monses quashed.



REPORT OF THE SUPREME COURT'S
COMMITTEE. ON CRIMINAL PRACTICE

MAY 1984




interest of justice requires. The action taken may include

refusing to allow the party in default to present witnesses

at the trial or the granting of an adjournment.

Complaints, Summoens and Warrants

The Committee was asked to consider an apparent conflict

between State v. Ross, 189 N.J. Super. 67 (1983), and a

Supreme Court directive which was published in the'Municipal
Court bulletin (No. 170) in May 1970. The directive is as

follows:

TAKING .COMPLAINTS

The Supreme Court has indicated that when a private
citizen wishes to file a formal criminal complaint the
complaint should be accepted in every instance. A sum-
mons rather than a warrant should be issued when there
i8 no necessity for an arrest and there is reason to
believe the defendant will appear in response to a sum-
mons, R, 3:3~1(a). This policy should be followed by
the judge as well as the court clerk and police officers
authorized by N.J.S, 2A:8-27 to take complaints, If the-
complaint is frivolous or the facts alleged do not
constitute a violation of the law, the judge may dismiss
the complaint on motion or after hearing the matter in
open court, If the offense charged may constitute a
neighborhood or domestic dispute, but may not violate a
statute or ordinance, a notice in lieu of complaint may
be issued in accordance with R, 7:3-2,

The above-mentioned directive is also quoted in the
most recent version of the New Jersey Municipal Court Manual
published in January 1983. The manual says:

The Supreme Court has indicated that when a private
citizen wishes to file a formal criminal complaint, the
complaint should be accepted in every instance. A sum-
mons rather than a warrant should be issued except when
a warrant is required by the Rules of Court. R. 3:3-1,
R. 3:4-1, This policy should be followed by the judge
as well as the court clerk and police officers
authorized by N.J.S. 2A:8-27 to take complaints, If the

- 21 -




complaint is frivolous or the facts alleged do not
constitute a violation of the law, the judge may dismiss
the complaint on motion, All_ dismissals should be made
on the record in open court,.

Under the Directive, Municipal Court personnel were
instructed to accept criminal complaints from private
citizens in every instance. According to R, 3:3-1 a
warrant must issue when a complaint is filed alleging.
that certain serious crimas have been cbmmitted. Thusg,
if a private citizen came in off the streets and alleged
aggravated assault against a police officer without
giving any facts, the clerk would have to take the

complaint and then, according to the rule, make out an

arrest warrant, 1In State v. Ross supra, the Appellate

Division said that there must be probable cause for
either a summons or warrant to be issued.

The conflict involves two problems. The first
problem is whether or not a warrant must issue if the
circumstances set forth in R. 3:3-1(b) are present, The
second problem is the apparent conflict‘between Ross,
requiring probable cause, and the Directive, requiring
acceptance of complaints from private citizens in all
instances. As to the first problem it was pointed out
that some judges read the rule to require a warrant if
the conditions set forth in R. 3:3-1(b) exlst. Other

judges read R.3:3-1(a) as giving them discretlon as to

11 New Jersey Municipal Court Manual, January 1983, Section 111,
Page 1,

- 922 -
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whether to issue a warrant or not even if the conditions
mentioned in R. 3:3-1(b) are present. As to the second
problem, it was pointed out that in Ross, the problem
was that the summons that was issued had the signature
of the complaining witness who had no authority to issue
a summons., While the Directive says that complaints
must be accepted in all instances and that summons shall
issue, this is not inconsistent with the present rule or
Ross which requires an independent finding of probable
cause by a judicial authority.

During the course of discussion on these issues,
another issue was raised: Whether or not municipal
court judges should be allowed to admit to bail for cer-
‘tain serious offenses. It was pointed out that in cér—
tain urban counties they do set bail because the rule
has been waived, Sincé the Committee felt there was a
need for a broader look at the problem, a subcommitﬁee
was set up to addreés these issues.

The subcommlttee presented the Committee with
recommended changes to three rules to deal with these
problems, the change to R. 3:2 clarifies the apparent
confusion over whether any individual could file a
complaint; R. 3:3-1 was changed to: (1) make it clear
thét neither a summons nor a warrant should issue
without probable cause and (2) provide for a procedufe
to be followed when neither a warrant nor a summons is

justified on the basis of facts alleged in the

- 23 -
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complaint, The proposed revision to R. 3:26~2 would
allow municipal court judges to admit to bail in certain
circumstances, upon approval of the Assignment Judge.
The Committee voted on the three recommended revisions
separately and approved them. The Committee recommends adop-

tion of the following rule revisions:

RULE 3:3, [Warrant or] Summons or Warrant Upon Complaint

3:3-1. Isguance

(a) [Warrant or] Summons or Warrant, A summons ok

[an] arrest warrant {may] shall be issued by a judge of a
court having jurisdiction in the municipality in which the
offense 18 alleged to have been committed or in which the
defendant may he found, or by the clerk or a deputy clerk of
that court, only if it appears to such judge, clerk or députy
clerk from the complaint, or from an affidavit or deposition
taken under oath, that there is probable cause to believe
that an offense has been committed and that the defendant

has committed it. [The warrant may issue to any officer
authorized by law to execute it.] A summons may issue

instead of a warrant, as provided in subsection (b), or if

the defendant is a corporation., A warrant may issue to_ any

officer authorized by law to execute it, Instead of

detaining a person arrested without a warrant, the officer
may give such person a summons as provided in Rule 3:4-1(b).
(b} No change.

(c) No change.

- 24 -




{d) ©No change.
(e} No change,

(£) Procedure where no warrant or summong is issued,

Where pursuant to subsection (a) of this Rule, neither a war-

rant nor summons is issued on a complaint, the judge shall,

after notice to the defendant, complainant, and appropriate

prosecuting agency, determine whether there is probable cause

for the issuance of a gummons or warrant. If no such pro-

bable cause is found, the complaint shall be dismissed,

RULE 3:2, COMPLAINT: CONTENTS, SERVICE

The complaint shall be a written statement of the sssen-
tial facts constituting the offense charged made upon oath.
before a judge or other person empowered by law to take
complaints, Whenever practicable a copy thereof shall be

served on the defendant at the time of service of the summons

or execution of the warrant, The clerk or deputy clerk shall

accept for filing any complaint made by any person.

3:26~2. RAuthority to Admit to Bail

A judge of the Superior Court in thé county in which the
offense was committed or the arrest made may admit to bail.
Any other 7judge may admit to bail any person charged with any
offense except murder, kidnapping, manslaughter, aggravated
manslaughter, aggravated sexual assault, sexual assault,
aggravated criminal sexual contact, robbery, aggravated
assault if it constitutes a crime of the second or third
degree as defined by N.J.S5.A. 2C:12-1lb, or a person arrested

in any extradition proceeding.

- 25 -
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When a person charged with an offense shall have been com-
mitted to jall after hearing by reason of bail having been
denied, only a judge of the Superior Court may thereafter

admit him to bail, WNotwithstanding the restriction iIn this

rule, an assignment judge may authorize a municipal court

judge to admit to ball persons charged with any crime within

the municipality, 1f that assignment judge determines that

the municipal court judge has access to sufficient infor-

mation on which to base such ball determinations,

- Relief from Prejudicial Joinder (R, 3:15~2(c)

The Committee considered a proposal that R. 3:15-2 be
amended to provide that a motion for severance be made within
30 days of initial plea to the indictment or accusation,

A problem can arise when, on the day of trial, the
defendant makes a motion for severance under R. 3:15 and the
judge entertains it on the merits, despite objections that
the motion was not timely because brought more than 30 days
after the plea to the indictment, as required by R 3:10-5.

If the motion is denied, defense counsel then may move for a
stay of trial in order to appeal the denial. This can lead
to undue delay and inconvenience for all, including withesses

who are summoned on the trial date and must be sent home.

- 26 -
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4.  Procedure Regarding Filing of a Complaint:
Amendment of R, 3:3-1. Issuance of An Arrest Warrant or Summons
R. 3:4-1, Procedure After Arrest
R. 3:4-2, First Appearance after Filing Complaint
Proposed new R. 3:8-3, Representation by Public Defender

The Committee proposes one substantive amendment to R. 3:3-1 which would
eliminate the notice requirement concerning the determination of probable cause on
citizens complaints set forth in paragraph (f). Additionally, the Committee proposes
extensive non-substantive revisions of R. 3:3-1, 3:4-1 and 3:4-2 to eliminate
duplicative language and to shorten and simply the rules. As aresult a new rule, R.
- 3:8-3, regarding representation by the public defender, is aiso proposed.

Substantive Amendment of R, 3:3-1(f).
Review of Initial Probable Cause Finding; Dismissal

In regard to the filing of citizen complaints, R, 3:3-1 now provides that if the court
administrator determines that there is no probable cause to issue a summons or
warrant, the determination shall be reviewed by the judge with notice to the
complainant, defendant and the prosecutor, The Committee recommends that
paragraph (f) of the rule be amended to remove the notice requirement for two
reasons: first, because it has been misinterpreted by some courts to require a plenary
hearing before the complaint can be dismissed; and second, because many municipal
court staff are ignoring the notice requirements, It is the opinion of the Committee
that the Court Rules are made to be followed if this one is not being comphed with,
it should be appropnately amended,

The Committee was asked to review this prov1s1on of the rule because an assignment
judge advised that the municipal court judges in his county insisted that they were
required to hold plenary hearings to determine probable cause and did not have the
discretion to dismiss a complaint “on the papers.” In this county, unhappy litigants
in family cases were filing complaints against family staff and county sheriff officers
for a variety of frivolous claims. As a result, coutt staff were repeatedly required to
go to court to appear for probable cause hearings. Even though the complaints were
routinely dismissed they were burdensome to staff who were subjected to them.
Moreover, county inmates were also filing complaints which resulted in requiring
nmates to be transported to vartous municipal courts for plenary hearings which put
a strain on county jail staff and resources.
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The Committee notes that the judicial policy behind this rule is that it allows anyone
‘to file a complaint; and therefore, there is a process needed to dispose of these
complaints. The problem is that the rule is being misinterpreted and is baving an
unintended result, A review of the history of this issue reveals this:

A May 1970 directive provided that all ¢itizen complaints are to be accepted. A
summons is to be issued when the complaint is filed. (An arrest warrant should be
issued if the requirements of R. 3:3-1 are met.} If the complaint is frivolous or the
facts alleged do not constitute a violation of the law, the judge may dismiss the
complaint on motion or after a hearing in open court, (Municipal Court bulletin (No,
170)) In 1983, the Appellate Division held that there must be probable cause for
either a summons or warrant to be issued, (State v. Ross, 189 N.J. Super. 67 (App.
Div. 1983)) R, 3:3-1 was amended to deal with this conflict. The amendments were
designed to (1) make clear that neither a summons or warrant should issue without
probable cause and (2) provide for a procedure to be followed when neither a warrant
nor a summons is justified on the basis of acts alleged in the complaint. (1984 report,
pp. 21-25; 116 N.J.L.J, 143) The rule was amended in 1994 by the addition of
paragraph (f) requiring judges to review decisions of administrators when the
administrators made the initial determination that probable cause did not exist. The
comment states: “While unstated in this paragraph there is no intent to require that
the judge hold a hearing on these complaints before dismissing them.” (1994
Supplemental Report, pp. 18-19; 136 NJ.L.J. 1118, 1119)

- When the Committee began to review this issue it. also looked at other issues
" regarding citizen complaints. (There is a discussion of these issués in the section B.)
As aresult, a subcommittee met with municipal staff, a police representative and a
municipal court judge. The subcommittee learned that contrary to one county’s
interpretation of the rule, plenary hearings with notice to all the parties involved were
rare in many counties, However, where they did occur litigants were unhappy to be
required to appear in court twice, once for the hearing and then for the trialif one was
held necessary. Consequently, there are some jurisdictions where there are ex parte
plenary hearings where the complainant appears before the judge without notice to
the defendant. The subcommittee also discovered that municipal staff either were not
aware of the requirements of the rule, or ignored them because they thought notice
requirements were unfair. As a result, many municipal court staff do not notify
defendants that a complaint was filed, nor do they notify them if it is dismissed. In
other jurisdictions, municipal judges make the probable cause determination based
on the paper work or complaint before them. In many of these cases the defendant
is not notified either.

10
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Municipal court judges have discretion to determine procedures for review of
probable cause. The review can be done on the papers ot by requiring a hearing. To
eliminate the misinterpretation of the rule regarding citizens complaints, the
Committee considered several different amendments. One suggestion was that the
notice requirement be eliminated and the rule amended to provide that a written
statement be submitted for review by the judge. Additionaily, pursuant to an
amendment to R. 1:38, the complaint and written statement would remain confidential
prior to a finding of probable cause, or if the complaint was dismissed. The
requirement of submitting a written statement was challenged -as being too
burdensome and a barrier to court access to those complainants who did not have
good reading or writing skills. Others felt that a written statement was not needed
and that the review of probable cause should be based on either the probable cause
(or lack of one) determination of the court administrator or on the complaint itself,

Many members felt that the notice requirement as set forth in the rule was not
necessary. It was noted that complaints filed by the police do not require a probable
cause determination and notice is not given to the defendant. (R. 3:3-1(a)) One
suggestion was that only the complainant should be provided with notice and that he
or she would be entitled to an ex parte hearing in front of the judge. However, it was
recognized that it would be unseemly to permit complainants to make unanswered
and possibly baseless charges against another in open court on the record. If the
complainant had a right to address the court then the alleged defendant should be
advised that this was occumng :

The Cdrnmittee decided to remove the notice requirement and to recommended that
the comment state that the municipal court judges have disctetion to determine
procedures for review of probable cause which can be doné on the papers or by
requiring a hearing.

The Committee on Municipal Courts endorsed the rule amendment.
Amendment of R, 3:3-1, 3:4-1, 3:4-2 and Proposed New R, 3:8-3

The Committee recognizes that these rules are important because they deal with the
beginning of the process and effect everyone who has a complaint filed against him
or her. One of the issues brought to the Committee’s attention was the claim that
there is an inconsistency between R. 3:3- 1(b) and R, 3:4-1(b)(2). The question raised
is whether a warrant can issue under R, 3:4-1(b)(2) if the judicial officer (judge, clerk
or deputy clerk, municipal court administrator or deputy court administrator) has

11
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reason to believe the defendant is a danger to himself or others, Because of this issue
and the fact that there are separate Part VII rules for the municipal courts and the Part
HI rules now just deal with indictable offenses and Superior Court matters, the
Committee appointed a subcommittee to throughly review the rules. The result was
a complete revision of Rules 3:3-1, 3:4-1 and 3:4-2 and the proposed creation of a
rule, R, 3:8-3, that deals with representation by the public defender. The proposed
rules are the culmination of over 20 years of effort to simplify and clarify these
subJects See 1977 report.

- A chart after the text of this section sets forth a side by side comparison of the
changes in the rules.

R. 3:3-1. Issuance of An Arrest Warrant or Summons
(Cases Commenced by Complaint)

Paragraph (a), Authorization of Process is redesignated to two paragraphs: (a),
Issuance of a Warrant and (b), Issuance of a Summons.

Paragraph (b), Determination Whether to Issue a Summons or Warrant, is
redesignated to new paragraph (c), Determination of Whether to Issue a Summons
- or Warrant,

Paragraph (c), Failure To Appear After Summons, is eliminated and this 1nf0rmat10n
is listed in paragraphs (b)(2), (b)(6) and (f) :

Paragraph (d), Additional Warrants or Summons, is redesignated as new paragraph
(e), Additional Warrants or Summons,

Paragraph (e), Identification Procedures if Summons Issued, is eliminated and ﬂ'llS
mformation is listed in new paragraph (c) of amended R. 3:4-1.

Paragraph (f), Review of Initial Probable Cause Finding, is redesignated paragraph
(d), Finding of No Probable Cause. As discussed above, there is a substantive

change in this paragraph in that the notice requirement has been eliminated.

Paragraph (g), First Appearance, is eliminated, The issue of “first appearance” has
been moved to new paragraph (a) of amended R. 3:4-2.

New Paragraph (e), Additional Warrants or Summons, is the resdesignation of
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paragraph (d)

New Paragraph (f), Process Against Corporations, is from the last sentence of
paragraph (c).

R.3:4-1,  Procedure After Arrest
- (Cases Commenced by Arrest)

Paragraph (a), Arrest on Warrant, is redesignated as paragraph (b).

Paragraph (b), Arrest Without Warrant is redesignated as paragraph (a).
Paragraph (1), Preparation of a Complaint and Summons or Warrant, is
redesignated to two paragraphs: (1) Preparation of Complaint and (2)
Issuance of Process, Additionally, to eliminated the conflict between the rule
on when a summons or warrant issues, the rule now refers to R. 3:3-1,
Therefore, subparagraph s (a) through (f) have been eliminated:
subparagraph () is covered by amended R, 3:3-1(c)(2)
subparagraph (b) is covered by amended R. 3:3-1(c)(3)
subparagraph (c) is covered by amended R. 3:3-1(c)(4)
subparagraph (d) information is listed in amended R. 3:4-1(a)(1)
subparagraph (e) is covered by amended R. 3:3-1(c)(5) |
subparagraph (f) is covered by amended R. 3:3-1(c)(6)

_Paragraph(2), Probable Cause; Issuance of Process; Bail, is eliminated and the

information is listed in other paragraphs of.the amendeéd rule: The first
sentence is covered by paragraph (a)(1) and the bail issue is covered by
redesignated paragraph (b). '

Paragraph (3), Summons, is eliminated. Post-arrest identification procedures
_ are covered by new paragraph (c).

Paragraph(c), First Appearance, is eliminated. First appearance is now listed in new
paragraph (a) of amended R. 3:4-2.

New paragraph (b), Arrest on a Warrant, is resignation of paragraph (a)
New paragraph (c), Identification procedurcé, covers information listed in new

paragraph (e) of R. 3:3-1 and new paragraph (b)(3) of R. 3:4-1.
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3:3-1, Issuance of an Arrest Warrant or Summeons

{a) Issuance of a Warrant. An arrest warrant may be issued on a complaint only if;
1) a_judge, clerk, deputy clerk, municipal court administrator or depu

municipal court administrator finds from the complaint or an accompanying

affidavit or deposition, that there is probable cause to believe that an offense

was committed and that the defendant committed it and notes that findinig on
the warrant: and

(2) a judge, clerk, deputy clerk. municipal court administrator or deputy
municipal court administrator finds that subsection (¢) of this rule allows a
warrant rather than a summons to be issued. :

b) Issuance of a summons. A summons may be issued on a complaint only if}

1) a judge, clerk, deputy clerk, municipal court administrator or depu
municipal court adminisfrator finds from the complaint or an accompanying
affidavit or deposition, that there is probable cause to believe that an offense
was committed and that the defendant committed it and notes that finding on

the summons; or

(2) the law enforcement officer who made the complaint, issues the summons.

- (c) Determination of Whether to Issue a Summons or Warrant, A _summons rather .
than an arrest warrant shall be issued unless: _
(1) _the defendant is charged with murder, kidnapping, aggravated
manslaughter, manslaughter, robbery, aggravated sexual assault, sexual

assault, aggravated criminal sexual contact, criminal sexual contact, second
degree aggravated assault, aggravated arson, arson, burglary, violations of

Chapter 35 of Title 2C that constitute first or second degree crimes, any crime
involving the possession or use of a firearm, or conspiracies or attempts to

commit such crimes;

(2) the defendant has been served with a summons and has failed to appear;

(3) there is reason to believe that the defendant is dangerous to self, other
PErsons or property;

(4) there is an outstanding warrant for the defendant;
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(5)the defendant’s identity or address is not known and a warrant is necessary
to subject the defendant to the jurisdiction of the court; or :
(6) there is reason to beligve that the defendant will not appear in response to

a SuImimons.

“(d) Finding of No Probable Cause. If a judicial officer finds that there is no probable
cause to believe that an offense was committed or that the defendant committed it, the
officer shall not issue a t or surmmons on the complaint. If the finding is made

by.an officer other than a judge, the finding shall be reviewed by a judge. Ifthe judge
finds no probable cause, the judge shall dismiss the complaint,

(e) Additional warrants or summonses. More than one warrant or summons may
_issue on the same complaint, - '

Pr Aprainst Corporations. A s ons rather than an arrest warrant shall

issue if the defendant is a cozp'oration. If a corporation fails to appear in response to
a summons, the court shall proceed as if the corporation appeared and entered aplea
of not guilty. '

Note: Source—R.R. 3:2-2(a)(1)(2)(3) and (4); paragraph (a) amended,
new paragraph (b) adopted and former paragraphs (b) and (c)
redesignated as (c¢) and (d) respectively July 21, 1980 to be effective
September 8, 1980; paragraph (b) amended and paragraph (e) adopted
July 16, 1981 to be effective September 14, 1981; paragraph (b)
amended July 22, 1983 to be effective September 12, 1983; caption and
paragraph (a) amended and paragraph (f) adopted July 26, 1984 to be
effective September 10, 1984; paragraph (b) amended January 5, 1988
to be effective February 1, 1988; captions and text amended to
paragraphs (a), (b), (¢), (¢) and (f), paragraph (g) adopted July 13, 1994,
text“of paragraph (a) amended December 9, 1994, to be effective
January 1, 1995; paragraph (a) redesignated as paragraphs (a) and (b),
paragraph (b) redesignated as paragraph (¢), paragraph (c) rescinded and

information listed in paragraphs 2 6) and aragraph {(d
'redesignated as paragraph (e), paragraph (f) amended and redesignated
as paragraph (e), paragraph (g) rescinded and information listed in
paragraph (a) of R. 3:4-2, new paragraphs (e) and (f) adopted

to be effective
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B. Rule Amendments Considered and Rejected
1. Filing of Citizen Complaints

The Committee considered a number of issues regarding the filing of citizen .
complaints: determination of probable cause, confidentiality of citizen complaints
prior to determination of probable cause, requiring filing fees for citizen complaints,
and imposing sanctions for filing frivolous or bad faith complaints, The
determination of probable cause issue was resolved with a recommendation for an
amendment of R. 3:3-1. The Committee reserved on a decision regarding the
confidentiality of citizens complaints.  For the latter two issues, the Committee
decided not to recommend any proposed rule amendments.

(@ Requiring Filing Fees for Citizen Complaints

The Committee considered the issue of requiring filing fees for citizen complaints.
It decided that no fees should be charged for complaints heard in the Superior Court
- because this would be a deterrent for citizens to file complaints. This would be of a
particular concern in regard to domestic violence cases. Additionally, it was noted
that no costs are charged for any proceedings in the Criminal Division, Inregard to
municipal court, the state statute, N.J.S.4. 22A.:3-4, provides that there is a limit
of $30 which can be charged for municipal court costs.

(b) Imposing Sanctions for Filing Frivolous or Bad Faith Complaints

The Comumittee considered the issue of imposing sanctions for filing frivolous or bad
faith complaints. Inregard to complaints heard in municipal court, the state statute,
N.J.S.A. 2B:12-24, provides that a sanction of payment of court costs by
complainant is permitted. Specifically, the statute provides that if the judge
“dismisses the complaint or acquits the defendant and finds that the charge was false
and not made in good faith, the judge may order that the complaining witness pay the
costs of court established by law.” Since the statute already provides for an
appropriate sanction, the Committee did not recommend that additional sanctions be
imposed. -

In regard to complaints heard in the Superior Court, the Committee felt that civil

remedies were adequate to protect against fiivolous and bad faith complaints and
recommended against imposing sanctions.
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7. Confidentiality of Citizen Complaint Prior to a Determination of Probable
Cause,

"This matter was listed in the 1998-2000 Committee report as a matter held for
future consideration. As part of its review of filing of citizen complaints, the

Conimitteé considered whether R. 1:38 should be amended to provide that a citizen

complaint is to remain confidential to protect the defendant prior to a finding of

probable cause.

Some members were concerned that frivolous, unfounded complaints are being
made public before a judicial determination is made that probable cause ¢xists. The
Commi.ttee decided that the rule should not be amencied at this time, essentially
because courts must act in public session and on the record. In a related matter, as
a result of a recommendation during the last rules__cycle R. 3:3-1 was amended to
eliminate the notice requirement concerning dismissal of citizen complaints.
Members of the Cornmittee believed that the amendment to R, 3:3-1 has had a
positive impact on the municipal courts by eliminating unnecessary probable canse
hearings generated by the interiaretation of the former rule which required hearings

because complainants had the right to object to the disposition,
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A, RULE AMENDMENTS RECOMMENDED FOR ADOPTION

1. Poet Arrest Procedures

Introduction
In State v, Gonzalez, 114 N,J. 592 (1989), the Supreme Court

found no requirement for an independent determination of probable
cause for a complaint charging the commission of a traffic offense.
Although the Court specifically'limited its holding to traffic
offenses, it noted that two Appellate Division decisions have
required probable cause determinations on non-traffic offenses,
See State v, Ross, 189 N.J. Super. 67 (App. Div, 1983) holding a
summons may not issue when a private citizen files a complaint
‘unless there is a finding of probable cause by a judicial officer
and State v. Salzman, 228 N.J. Super. 109 (App. Div. 1987) holding
that a‘probable cause hearing is necessary on a complaint signed by
a police officer after the issuance of a summons. Since these
decisions identify a need for clarification of court rules, the
Court asked for a review by both the Criminal Practice Committee
and the Municipal Practice Committee. The Committees decided to
form a joint subcommittee to explore the Court’s request, That
subcommittee’s report provides the basis for the recommendations
being made by the Committee.

~ The Committee viewed its mandate broadly. 1In that vein it has
reviewe& not only the Rules governing probable cause but the entire
post-arrest process including the determination of bail., 'This
furthers a decision made by the Criminal Practice Committee, in its

1988 Annual Report, to review all post-~arrest procedures. See
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NoJ.L.J, 97 {(1988). What follows are the Rule recommendations made
by the Committee, after extensive deliberation and consultation
with the Municipal Court Practice Committee to present the
consensus views of both committees.

Some of the changes are technical; many to achieve clarity.

The comment to each Rule explains the changes in that Rule. As a

whole the package is designéd to simplify and clarify the practice
and to make it fairer, particularly to those unduly detained. This
is accomplished by _clérifying the preference for release on
summons, except for crimes involving injury to persons and other
serious crimes, and by generally assuring that both bail and
probable cause shall.be determined within 12 hours of an arrest
warrant and that, in any event, bail shall be reviewed by a judge
by the next court day following arrest (if not previously done)
with bail reduction applications to be heard within seven days of
filing.

Subsequent to the Committee’s approval of the proposed Post
Arrest Procedures new legislation was adopted affecting the
municipal courts, See L, 1993, g, 293 effective February 15, 1994.
That legislation will require some technical changes to the rules
presented in this section of the Report, Specifically, statutory
references to titles of court officia1§ will have to be revised.
The Committee will submit technical revisions to the Court in the

near future.
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(2) complaint, The complaint shall be a written statement of
the essential facts constituting the offensae charged pmade on a fornm
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gummons, shall be {up)on oath Qr by certification before a judge or
other person authorized by N.J.S.A. 2A:8-27 [empowered by law} to

take complaints. [Whenever practicable a copy thereof shall be

1 onp

served on the defendant at the tine of service of the summons or

execution of the warrant.] The municipal court administrator

(clerk] or deputy gourt clerk shall accept for filing any complaint

made by any person.

LR Summone,
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COMMENTARY

A number of amendments are being recommended to this rule,
The first combines it with R. 3:3-2. This is being done to avoid
overlap. The Rule, as amended, will govern the contents of
complaints but not the service thereof. Service is governed by

Rules 3:3~1 and 3:4-1, 1In that regard the title has been changed

and a sentence has been deleted from the text of the rule. what

was contained in R, 3:3-2 is now contained in new paragraphs (b)
and (o).

The rule has also been amended to make clear that, except for
traffic offenses which includés parking offenses, for which the
Uniform Traffic Ticket is being used, and offenses where the
Special Form of Complaint and Summons is used, compiaints must be
nade upon oath bafore ﬁ judge or other person empowered by law to
take complaints pursuant to N.J.S.A. 2A:8-27, The Rule would also,
for the first time, permit complaints to be made by a
certification. fThis recommendation im similar to the one made by
the Committee in its 1977 Report. See Supreme Court Committee on
Criminal Practice 1977 Report, 106 N.J.L.J. 441, 442 (May 19,
1977). However, while the amendment is silent on the issue, it ig
our intent not to disturb present practice on yhen oaths, or under
the proposal affirmations, must be taken. As we understand it opn
non-indictables, in many cases, oaths are taken after the sunmons
is issued. This ié desirable as it assures defendants are not

delayed unnecessarily by being brought back to the station house to

5
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have the oath administerea only to be subsequently released. On
indictables the oath is administered prior to issuance of a summons

or warrant. The Committee believes that is the better practice.

New paragraph (b) , which was largely derived from Be 3:3-2, directs

on what form the summons must be made} specifies what must be

included in the summons and includes a requirement that it be
signed by the jﬁdicial, or law enforcement officer lesuing it. The
provision allowing a law enforcement offjicer totsign the summons is
new. It is necessary in light of a revision being proposed.to R,
3:3-1(a) which would allow law enforcement officers to issue a
summons for all offenses, indictable and non-indictable, See
Commentary to R, 3:3-1(a) at pages 13-~15. This change recognizes
pPresent practioe and acknowledges that it is‘preferable to allow
the law enforcement officer to issue the summons rather than having
to possibly delay a defendant’s release by bringing him or her back
to the station house.

New paragraph (c), which was largely derived from R, 3:3=-2,
directs that an arrest warrant be on the complaint-~warrant form;
specifies what must be on the warrant, and includes a requirement
that the warrant be signed by the judge, municipal court

administrator or deput§ court clerk.

33




34























































































































































































































































































































































































































































































































































































































































































































































































